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PREFACE. 


I  BEG  to  offer  this  Tr^^rf^^^  to  the  attention  of 
the  Profession,  of  T^h^  I  \aqr  a*  Member,  as  well 


with  an  earnest  desire,  6n  my  part,  that,  on  trial, 
it  may  be  found  capable  of  supplying  the  respective 
wants  of  both. 


FRANCIS  HILDYARD. 

Inner  Temple,  October,  1845. 
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INTRODUCTION. 


"  Policy,**  is  the  name  given  to  the  instrument  by  which  Defiidtfam 

policy. 

the  contract  is  made  between  the  Assurer  and  the  Assured ; 
and  it  is  not  signed  by  both  parties,  as  in  most  contracts,  but 
only  by  the  Assurer,  who  is  on  that  account  denominated  an 
underwriter  (o). 

The  present  Treatise  is  confined  to  Policies  of  Assurance 
on  the  Body  of  a  Ship,  &c.,  and  on  the  Goods  and  Mer- 
chandises laden  thereon,  and  which  are  therefore  called 
Marine  Policies. 

This  instrument,  though  not  ranking  with  specialty  con- 
tracts, not  being  under  seal,  has,  however,  for  many  centuries, 
been  held  by  the  Courts  of  Justice  of  this  country,  and  like- 
wise by  the  courts  of  foreign  countries,  a  most  sacred  agree- 
ment between  the  parties  to  the  instrument. 

This  "  policy**  contains  the  seeds  of  all  the  principles  of 
the  law  of  Marine  Assurances,  which  have  by  the  lapse  of  so 
many  years  grown  up  to  such  a  great  height  These  principles, 
which  are  generally  considered  to  be  extremely  abstract  and 
difficult  in  the  comprehension  of  them,  which,  however,  will 
nevertheless  be  found  as  consistent  with  themselves,  as  much 
so,  or  more  certainly,  perhaps,  than  the  principles  of  some 

(a)  Park  Ins.  p.  1,  8th  edit. 
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more  modern  laws,  are  to  be  gathered,  if  it  all,  with  certainty 
from  the  meanings  and  constructions  which  the  Courts  of 
Common  Law  have  from  very  early  times  placed  upon  every 
word,  I  would  say,  at  any  rate  upon  every  sentence  of  that 
instrument  called  a  Marine  Policy  of  Assurance.  In  such 
a  research,  the  arguments  and  judgments  of  some  of  the 
most  acute  and  learned  Judges  both  of  early  and  later  times 
will  form  the  chief  ingredients  in  the  establishment  of  such  a 
fabric,  nor  will  the  opinions  of  learned  writers,  both  British 
and  foreign,  be  found  insufficient  in  affording  great  addi- 
tional light  upon  this  ancient  subject  of  law. 

The  legal  meanings  and  constructions  which  have  been 
put  on  the  words  and  terms  used  in  this  instrument,  and 
acquiesced  in  through  a  long  series  of  years,  and  judicial 
decisions,  will  supply  the  matter  and  form  the*  subject  of  this 
Treatise.  The  Treatise  consists  of  two  parts.  In  the  first 
part  it  has  been  my  endeavour  to  get  the  contract  of  the 
parties  from  the  words  and  terms  used  in  the  policy,  and 
that  would  have  been  sufficient  for  our  purpose,  if  a  clear 
understanding  of  the  contract  of  tbe  parties  from  the  words 
and  terms  used  was  all  that  was  required.  Unfortunately, 
however,  in  the  dealings  in  the  world  and  among  mercantile 
men,  especially  with  respect  to  this  particular  contract,  which 
requires  more  bona  Jides**  than  any  other,  it  is  not  only 
the  real  contract  that  is  enough  to  protect  parties  entering 
into  this  agreement,  which  is  intended  for  the  encourage- 
ment and  protection  of  persons  who  risk  not  only  their 
profits  but  their  property  upon  an  element  the  vicissitudes 
attending  which  are  so  well  known.  Besides  the  contract 
they  enter  into,  there  are  many  other  considerations  to  be 
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taken  into  the  account,  in  order  that  this  system  of  protection 
should  not  be  abused.  Consequently  the  subject  of  the 
principles  of  the  law  of  Marine  Insurances  must  include  all 
those  questions  so  well  known  to  the  law  relative  to  the 
▼oidness  or  avoidableness  of  this  contract  as  well  as  others* 
I,  therefore,  briefly  mention  that,  having  endeavoured,  by 
going  through  the  policy  sentence  by  sentence,  from  the 
beginning  to  the  end,  in  the  first  part  of  this  Treatise,  to 
lay  down  what  I  believe  to  be  the  principles  of  law  strictly 
applying  to  the  contract  itself.  In  the  second  part  of  this 
Work  it  was  necessary  to  treat  of  those  topics  which  have 
a  reference  to  the  question,  "  Whether  or  not  every  thing 
has  been  done  by  the  parties  who  have  entered  into  the 
contract,  to  entitle  each  to  the  legitimate  benefit  which  each 
expected  to  enjoy?"  And,  if  not,  it  was  necessary  to  point 
out  what  legal  steps  are  to  be  taken  by  either  to  enforce 
their  respective  rights  in  the  mode  laid  down  by  the  law. 

The  following  is  the  common  printed  form  of  a  Private 
Underwriter's  policy  on  ship  or  goods: — (See  85  Geo.  3,  c.  68.) 

In  the  name  of  God,  Amen.  A.  B.  as  well  in  his  own 
name,  as  for  and  in  the  name  and  names  of  all  and  every 
other  person  or  persons  to  whom  the  same  doth,  may,  or 
shall  appertain,  in  part  or  in  all,  doth  make  assurance,  and 
cause  himself,  and  them,  and  every  of  tfiem  to  be  insured, 
lost  or  not  lost,  at  and  from 

upon  any  kind 

of  goods  and  merchandises,  and  also  upon  the  body,  tackle, 
apparel,  ordnance,  munition,  artillery,  boat,  and  other  fur- 
niture, of  and  in  the  good  ship  or  vessel  called  the 
whereof  is  master,  under  God,  for  this 

present  voyage,  E.  F.,  or  whosoever  else  shall  go  for  master 
in  the  said  ship,  or  by  whatsoever  other  name  or  names  the 
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same  ship,  or  the  master  thereof,  is  or  shall  be  named  or 
called;  beginning  the  adventure  upon  the  said  goods  and 
merchandises  from  the  loading  thereof  aboard  the  said  ship, 

upon  the  said  ship,  &c. 

and  so  shall  continue  and 
endure,  during  her  abode  there,  up^on  the  said  ship,  &c. 
And  farther,  until  the  said  ship,  with  all  her  ordnance,  tackle^ 
apparel,  &c.,  and  goods  and  merchandises  whatsoever,  shall 
be  arrived  at 

upon  the  said  ship,  &c.,  until  she  hath  moored  at  anchor 
twenty-four  hours  in  good  safety ;  and  upon  the  goods  and 
merchandises,  until  the  same  be  there  discharged  and  safely 
landed.  And  it  shall  be  lawful  for  the  said  ship,  &c.,in  this 
voyage,  to  proceed  and  sail  to  and  touch  and  stay  at  any 
ports  and  places  whatsoever 

without  prejudice  to  this  insurance,  the  said  ship,  &c.,  goods 
and  merchandises,  &c.,  for  so  much  as  concerns  the  assureds 
by  agreement  between  the  assureds  and  assurers  in  this  policy 
are  and  shall  be  valued  at 

Touching  the  adventures  and  perils  which  we  the  assurers 
are  contented  to  bear,  and  do  take  upon  us  in  this  voyage, 
they  are  of  the  seas,  men-of-war,  fire,  enemies,  pirates,  rovers, 
thieves,  jettisons,  letters  of  mart  and  countermart,  surprisals, 
takings  at  sea,  arrests,  restraints,  and  detainments  of  all  kings, 
princes,  and  people,  of  what  nation,  condition,  or  quality 
soever,  barratry  of  the  master  and  mariners,  and  of  all  other 
perils,  losses,  and  misfortunes,  that  have  or  shall  come  to  the 
hurt,  detriment,  or  damage  of  the  said  goods  and  merchandises 
and  ship,  &c.,  or  any  part  thereof.  And  in  any  case  of  any 
loss  or  misfortune,  it  shall  be  lawful  to  the  assureds,  their 
factors,  servants,  and  assigns,  to  sue,  labour,  and  travel  for, 
in  and  about  the  defence,  safeguard  and  recovery  of  the  said 
goods  and  merchandise  and  ship,  &c.,  or  any  part  thereof, 
without  prejudice  to  this  insurance;  to  the  charges  whereof 
we  the  assurers  will  contribute  each  one  according  to  the  rate 
and  quantity  of  his  sum  herein  assured.    And  it  is  agreed 
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by  us  the  insurers,  that  this  writing  or  policy  of  assurance 
shall  be  of  as  much  force  and  effect  as  the  surest  writing  or 
policy  of  insurance  heretofore  made  in  Lombard  Street,  or  in 
the  Royal  Exchange,  or  elsewhere  in  London.  And  so  we 
the  assurers  are  contented,  and  do  hereby  promise  and  bind 
ourselves,  each  one  for  his  own  part,  our  heirs,  executors, 
and  goods  to  the  assured,  their  executors,  and  administrators, 
and  assigns,  for  the  true  performance  of  the  premises,  con- 
fessing ourselves  paid  the  consideration  due  unto  us  for  this 
assurance  by  the  assured 

at  and  after  the  rate  of 

In  Witness  whereof  we  the  assurers  have  subscribed  our 
names  and  sums  assured  in  London. 

Nm  B.  Corn,  fish,  salt,  fruit,  flour,  and  seed,  are  war- 
ranted free  from  average,  unless  general,  or  the  ship  be 
stranded ;  sugar,  tobacco,  hemp,  flax,  hides,  and  skins,  are 
warranted  free  from  average,  under  five  pounds  per  cent. 
And  all  other  goods,  also  the  ship  and  freight,  are  warranted 
free  of  average  under  three  pounds  per  cent,  unless  general, 
or  the  ship  be  stranded. 
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ERRATA. 

5.  Last  line,  for  **  instniction,"  read  **  construction." 
7.  In  marginal  note,  insert  *<  a  policT*'  after  **  effect.** 
18.  In  the  5th  line  from  top,  for  '*  plaintiffs,"  read  "  plamtiffii*.** 
29.  In  18th  line  from  top,  for  « leave,**  read  «hafe.'* 
65.  In  3rd  line  from  top,  for   meritorious,**  read  **  mere  tortious." 
122.  In  second  line  from  top,  for  <*  implied,**  read  **  of  implied.** 
134.  Last  line  but  two,  for  *<  are,**  read  <*  is.** 

212.  In  the  9th  line  from  the  bottom,  for  **  instruction,**  read  construction.'* 

397.  In  the  15th  line  from  the  bottom,  for  *'for,**  read  "beyond.** 

585.  Last  line  but  one  after  «•  had,**  read  "  not.** 

640.  Last  line  but  two,  for    principal,'*  read  "  principle.** 
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OF 
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OF 

MARINE  INSURANCES. 


PART  1. 

SECTION  THE  FIRST. 


tHB  ASSURED. 

B.  ^'  as  well  in       own  name  as  for  and  in  the  name  The  assured, 
and  names  of  all  and  every  other  person  or  persons  to  whom  g^nt.  ^ 
the  same  doth^  may,  or  shall  appertain,  in  part  or  in  all,  doth 
make  assurance,  and  cause      and  them,  and  every  of  them 
to  be  insured.**  The  policy,  it  will  be  seen,  in  the  commence- 
ment of  the  first  sentence  above  cited,  sets  out  by  declaring 
on  the  face  of  the  policy  either  the  name  of  the  assured 
himself,  or  the  name  and  firm  of  the  broker  or  agent  em- 
ployed by  him  to  make  the  insurance,  and  the  name  or 
names  of  all  and  every  other  person  or  persons  to  whom  the 
same  doth,  may,  or  shall  appertain,  in  part  or  in  all,  doth 
make  assurance  and  cause        and  them,  and  every  of  them 
to  be  insured.    And  the  first  question  that  is  necessary  to 
be  inquired  into  is  this,    What  persons  are  by  the  law  of  i.  What  per. 
this  country  considered  as  capable  to  represent  the  character  ^eof  bein^tho 
of  the  assured  in  a  marine  policy  of  assurance  t"  To  this 
question  the  answer  is,  that  all  persons  whatsoever  of  sane  All  persons 
memory,  wherever  domiciled,  are  permitted  by  law  to  be  the  assured. 
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Exceptions^  to  ^'''^        single  exception,  and  this  is,  in  respect  of 

alien  enemies,  the  disability  of  alien  enemies.    This  rule  of  law  (which  is 

not  confined  to  this  contract,  but  extends  equally  to  all 

known  to  the  law)  is  founded  upon  grounds  of  public  policy, 

and  it  amounts,  in  fact,  to  saying  that  no  contract  between  a 

British  subject  and  an  enemy  is  valid  by  the  common  law, 

and  such  a  contract  is  as  much  prohibited  as  if  it  had  been 

expressly  forbidden  by  act  of  Parliament ;  and  a  contract  of 

this  description  is  incapable  of  being  enforced  in  a  Court  of 

Unleutho  Justice,  either  of  law  («)  or  of  equity  (6),  unless  the  alien 
alien  enemy  « 

come  and  re-    enemy  come  into  this  country  and  reside,  with  the  license  of 

^^^^       King.  Boulton  and  another  v.  Dobree  (c).  It 

is  to  be  observed,  however,  that  the  rieht  of  action  is  only 
country.  '  '  ^ 

But  the  right    suspended  until  the  return  of  peace,  if  the  contract  were 

gj^j^^^^  legal,  and  made  before  the  commencement  of  the  war.  And  it 

the  retarn  of  ^^s  therefore  been  decided,  in  a  case  of  Flindt  v.  Waters  (d\ 
peace,  if  the  ,  ^  ^ 

contract  were   that  a  British  agent  who  had  made  a  policy  of  insurance  on 

iM^^'i^e^!  behalf  of  alien  enemies,  who  became  enemies  after  the  loss 
thrSST*"^**^  happened,  but  before  the  commencement  of  the  action,  was 
entitled  to  recover  against  an  underwriter,  who  had  only 
pleaded  the  general  issue ;  for  such  temporary  suspension, 
during  the  war,  of  the  assured*s  right  to  sue  upon  a  contract, 
legal  at  the  time,  and  liable  to  be  enforced  upon  the  return 
of  peace,  cannot  be  taken  advantage  of  under  a  plea  of  per- 
petual bar,  t^ere  being  no  legal  disability  in  the  plaintiff  on  the 
record  to  sue.  Lord  EUenborough  says,  "  The  defence  of  an 
alien  enemy  must  be  accommodated  to  the  nature  of  the  trans- 
action out  of  which  it  arises ;  it  may  go  to  the  contract  itself  on 
which  the  plaintiff  sues,  and  operate  as  a  perpetual  bar ;  as 
the  objection  may,  as  in  a  case  of  this  sort,  be  merely  per- 
sonal in  respect  to  the  capacity  of  the  party  to  sue  upon  it. 
Here  the  objection  is  taken  upon  the  general  issue,  which  is 
a  plea  of  perpetual  bar,  and  if  found  against  the  plaintiff 

(a)  Bell  V.  Potts,  8  T.  R.  548.  (c)  2  Camp.  162.    See  the  sub- 

Fartado  r.  Rogers,  3  B.  &  P.  191.  ject  of  insuring  the  property  of  an 

And  see  post,  in  this  treatise,  part  enemy,  treated  of  in  Park  Ins.  8th 

2,  sec.  2.  edit.  p.  622. 

(5)  Albretch  v.  Sussman,  2  Ves.  (d)  15  East,  260. 
&  B.  323. 
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would  have  concluded  him  for  ever  :  so  that  should  peace  be 
established  to-morrow  between  the  two  countries^  and  the 
Crown  should  not  have  interfered  to  seize  the  debt,  yet 
on  this  plea  of  bar  the  plaintiff  would  have  been  for  ever 
estopped  to  sue  for  his  debt.  But  here  the  objection  is  only 
of  a  temporary  nature  :  the  contract  itself  was  perfect  at  the 
time  it  was  made ;  the  trade  was  made  with  an  alien  friend ; 
the  insurance,  the  loss  and  cause  of  action,  had  arisen  before 
tbe  assured  had  become  enemies.  When,  therefore,  they 
became  such  it  was  only  a  temporary  suspension  of  their  own 
right  to  sue  in  the  Courts  here  as  alien  enemies ;  but  that 
objection  cannot  be  carried  further,  nor  be  applied  to  the 
pbmtiff  as  their  trustee,  who  is  a  subject  of  the  king ;  other- 
wise, if  it  could  avail  upon  this  plea,  it  would  be  making  that  a 
perpetual,  which  is  in  its  nature  only  a  temporary  bar.** 

Secondly,  under  this  head  it  is  necessary  to  refer  to  the  2.  Tbe.descrip. 
statute  28  Geo.  3,  c.  56,  which,  after  repealing  a  former  ^stn^leSuo 
statute,  25  Geo.  8,  c.  44,  the  provisions  of  which  were  thought  ^i°y 
too  rigid,  enacts,  ^'  That  it  shall  not  be  lawful  after  the  act,  28  ^eo.  3, 
passing  of  this  act  for  any  person  or  persons  to  make,  or 
cause  to  be  made,  any  policy  of  assurance  on  any  ship,  or 
vessel,  or  upon  any  goods,  merchandises,  effects,  or  other 
property  whatsoever,  without  first  inserting,  or  causing  to  be 
inserted,  the  name  or  names,  or  the  usual  style  and  firm  of  The  name,  &c. 
dealing  of  one  or  more  of  the  persons  interested  in  such  fetwestedin* 

assurance;  or  without,  instead  thereof,  first  inserting  the  the  assurance. 

name  or  names  of  the  usual  style  and  firm  of  dealing  of  the  The  name,  &c. 

consignor  or  consignors,  consignee  or  consignees  of  the  goods  or  co^gnee. 

or  property  so  to  be  insured ;  or  the  name  or  names  or  the  The  name,  &c. 

nsual  style  and  firm  of  dealing  of  the  person  or  persons  re-  y^'^^J^^^e 

siding  in  Great  Britain  who  shall  receive  the  order  for,  and  order  to  insure. 

make  such  policy,  or  of  the  person  or  persons  who  shall  give  The  person 

-  «...  1  •         •..     1     who  shall  give 

the  order  or  mrecttons  to  the  agent  or  agents  immediately  the  order  to 
employed  to  negotiate  or  make  such  policy.*'   The  statute 
fiirther  declares,  **  that  every  policy  made  or  underwrote 
contrary  to  the  true  intent  and  meaning  of  this  act  shall  be 
null  and  void  to  all  intents  and  purposes.** 
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Decisions  on 
the  statute. 


The  statute  is 
to  receife  a 
Kbertd  con- 


Judgment  of 
the  Court  by 
BuUer,  J. 


On  this  statute  it  has  been  decided  that  although  it  be 
not  necessary  to  specify  in  the  declaration  what  character  the 
person  making  the  insurance  bears,  namely — whether  con- 
signor or  consignee,  &c. ;  yet  having  averred  in  the  declara- 
tion, that  they  answered  a  particular  description  mentioned  in 
the  statute,  they  were  bound  to  prove  it.  Bell  v.  Janson  (a). 
As  this  statute  28  Geo.  3,  recites  in  the  preamble,  "  that 
it  had  been  found  by  experience  that  great  mischiefs  and  in- 
conveniences had  arisen  to  persons  interested  in  ships,  and  to 
persons  using  commerce,  from  the  acts  of  25  Geo»  3,  c.  44, 
and  that  it  was  expedient  that  other  and  more  convenient 
rules  should  be  made  for  the  regulating  insurances  on  ships, 
&c.,  than  those  contained  in  the  said  statute,*'  the  Court 
of  Common  Pleas,  in  the  case  of  Wolff'  and  others  v.  Horn- 
castle  (6),  considered  themselves  bound  to  put  the  most  liberal 
construction  on  the  statute  that  the  words  would  bear.  This 
case  was  an  action  on  a  policy  of  assurance  brought  by  the 
plaintiffs,  by  their  names  and  firm  of  Messrs.  Wolffs  and 
Dorville,  as  well  in  their  own  names  as  for  and  in  the  name 
and  names  of  all  and  every  other  person  or  persons  to  whom 
the  same  did,  might,  or  should  appertain  in  part  or  in  all/' 
The  defendant  underwrote  the  policy  for  200/. :  there  was  a 
total  loss.  The  first  count  of  the  declaration,  averred  that 
the  insurance  was  made  by  the  plaintiffs,  as  the  agents  of  one 
Jockum  Brink  Lund,  and  for  his  use  and  benefit;  and  the 
plaintiffs,  at  the  time  of  the  making  thereof>  were  persons 
residing  in  Great  Britain,  and  did  make  the  policy  as  such 
agents,  and  the  style  and  firm  of  Messrs.  Wolffs  and  Dor- 
ville,"  inserted  in  tlie  policy,  was  at  the  time  of  the  making 
thereof,  the  usual  style  and  firm  of  the  firm  of  them  the 
plaintiffs,  and  that  Jockum  Brink  Lund  was  then  interested 
in  the  goods  to  the  amount  insured.  The  verdict  was  found 
for  the  plaintiffs,  subject  to  the  opinion  of  the  Court  on  a  case. 
Butter,  J. — It  was  a  real  bond  fide  transaction,  a  loss  has 
happened,  and  the  underwriter  now  chooses  to  say,  that  for 


(a)  1  M.  &  S.  201. 


(6)  1  B.  &  P.  316* 
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want  of  a  strict  compliance  with  the  statute  £8  Geo.  3,  he 
shall  be  excused  from  paying  the  money.  If,  however,  the 
defendant  can  bring  his  case  within  the  statute,  he  has  the 
right  to  do  so.  But  has  the  defendant  brought  his  case 
withhi  the  meaning  of  the  statute  ?  Has  he  even  brought  it 
within  the  words  of  the  statute  ?  And  even  if  he  brought  it 
within  the  words  and  not  within  the  meaning,  I  should  be 
clearly  of  opinion  for  deciding  against  him ;  and,  in  so  doing, 
I  should  follow  the  directions  of  the  statute,  which  in  the 
last  clause  enacts,  ^'that  every  policy  or  policies  of  insu-  ' 
ranee  made  and  wrote  contrary  to  the  irue  intent  and  mean" 
ing  of  this  act,  shall  be  null  and  void.'*  Let  us  see,  then, 
whether  the  plaintiffs  do,  or  do  not,  come  within  any  of  the 
descriptions  of  persons  in  the  last  statute.  These  descrip- 
tions are  /bur — (1)  the  consignor;  (2)  the  consignee;  (3)  the 
person  receiving;  (4)  the  person  giving  the  order.  It  is  clear 
that  the  plaintiffs  are  not  the  consignors :  but  I  am  not  so 
sure  that  they  are  not  the  consignees.  It  is  true  that  the 
goods  were  originall5^  consigned  to  another  person,  but  the 
case  must  be  considered  as  it  stood  at  different  times :  though 
the  Cudbear  Company  were  the  consignees  at  first,  it  does 
not  follow  that  they  continued  to  be  so. 

What  is  a  consignee  ?    A  person  residing  at  the  port  of  What  is  a  rm* 
delivery,  to  whom  the  goods  are  to  be  delivered  when  they 
arrive  there.    Lund  does  not  trust  the  Cudbear  Company 
without  securing  himself :  he  therefore  sends  the  bill  of  lading 
to  the  plaintiffs,  who  are  his  general  agents,  in  order  that 
he  may  be  secure  of  being  paid  for  his  goods.    If  the  Cud- 
bear Company  had  received  the  goods,  they  would  have  been 
the  consignees^  but  they  refused  to  receive  them  :  then  who 
was  entitled  to  receive  them  ?  to  whom  could  the  right  be- 
long but  to  the  persons  who  had  the  bill  of  lading,  and  who 
were  the  general  agents  of  the  consignor.  From  the  moment 
the  Cudbear  Company  refused  to  have  any  thing  to  do  with 
the  goods,  the  plaintiffs  became  the  consignees.   If  this  be  so 
there  is  no  objection  to  the  policy,  and  I  am  satisfied  I  do  not 
carry  this  instruction  too  far,  when  the  justice  of  the  case  is 


The  Assured.  [part  i. 


with  the  plaintiffs.  But  there  are  two  other  characters  men- 
tioned in  the  act.  The  next  is  the  person  who  receives  the 
order  to  insure ;  let  us  see  whether  these  plaintiffs  had  not 
an  order  to  make  insurance.  The  goods  were  originally  in- 
tended for  the  Cudbear  Company,  but  they  were  sent  accom- 
panied with  a  letter,  which  stated  in  the  clearest  terms,  that 
Lund  intended  that  they  should  be  insured.  The  Cudbear 
Company  having  refused  to  take  the  goods,  could  the  plain- 
tiffs, who  were  the  general  agents  of  Lund,  could  any  man  of 
sense  read  his  letter  and  doubt  of  his  in^tentions  ?  In  giving 
his  reasons,  he  says,  that  the  season  is  so  far  advanced,  he 
does  not  think  it  safe  to  send  the  goods  without  their  being 
insured.  The  plaintiffs  must  have  been  blind  if  they  had  not 
seen  it  was  his  intention  to  have  them  insured.  Then  what 
was  his  intention  ?  Why  that  they  should  be  insured.  It  is 
agreed  that  a  general  agent  has  a  right  to  exercise  his  dis- 
cretion for  the  benefit  of  his  principal:  he  must  act  on  the 
spur  of  the  occasion,  and  if  nothing  had  passed,  I  have  doubts 
whether  the  consignor  would  not  have  been  liable  to  pay  the 
premium.  But  the  plaintiffs  inform  the  consignor  of  their 
having  made  the  insurance,  and  he  highly  approves  their  acts, 
which  brings  the  case  within  the  maxim  that  'omnis  rati- 
habitio  retrotrahitur  mandato  priori  aequiparatur.'  I  am  clear 
therefore,  that  the  plaintiffs  were  the  persons  who  received 
the  order  to  make  this  insurance  within  the  description  of  the 
act  of  Parliament.  But  there  is  still  another  character  to  be 
considered  ;  the  statute  mentions  in  the  last  place,  the  person 
who  gives  the  order  to  make  the  insurance.  Now  in  my  opi- 
nion, it  is  impossible  to  state  a  case  that  comes  more  directly 
within  the  act  of  Parliament  than  this.  Who  were  the  per- 
sons immediately  concerned,  who  immediately  employed  the 
broker,  who  gave  the  immediate  order  for  insurance,  but  the 
plaintiffs  ?  It  appearing  therefore  that  they  come  within  the 
words  of  the  act  of  Parliament,  the  case  stands  clear  of  all 
objecUons,  and  is  in  law,  conscience,  and  justice  with  the 
plaintiffs."  The  other  Judges,  Heathy  J,,  Rooke,  J.,  con- 
curred.   Postea  to  the  ])laintiffs. 
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In  the  case  of  Lucena  v.  Crauford  {a\  in  error  in  the 
House  of  Lords,  from  the  Court  of  King's  Bench ,  the  action 
was  on  a  policy  of  assurance,  and  the  first  count  averred  that 
the  king,  by  virtue  of  the  powers  vested  in  him  by  35  Geo.  S, 
c  80,  had  issued  his  commission,  under  the  Great  Seal, 
directed  to  certain  commissioners,  naming  them  and  nominat- 
ing them  commissioners  for  the  purposes  mentioned  in  that 
act,  and  authorizing  then)  to  take  into  their  possession  ships 
and  goods  belonging  to  subjects  of  the  United  Provinces^ 
which  had  been  or  might  be  detained  in  or  brought  into  the 
ports  of  this  kingdom,  and  to  manage,  sell,  and  dispose  of 
the  same  to  the  best  advantage,  according  to  such  instruction 
as  they  should  receive  from  the  king  in  council.  Before  any 
declaration  of  war  against  the  United  Provinces^  one  of  his 
Majesty's  ships  took  several  Dutch  East  Indiamen,  and  carried 
them  into  St.  Helena  ;  the  commissioners,  with  the  consent  of 
the  Lords  of  the  Treasury,  insured  them  "  at  and  from  St. 
Helena  to  London'*  War  was  soon  after  declared  against 
the  United  Provinces^  and  the  ships  were  finally  condemned 
as  prize  to  his  Majesty,  "  as  having  belonged,  when  taken, 
to  the  subjects  of  the  United  Provinces^  since  become 
enemies."  Upon  a  loss  happening,  the  commissioners  de- 
clared on  the  policy,  and  averred  the  interest  to  be  in  the 
king.  The  verdict  was  found  for  the  plaintiSs  below,  and 
the  Lords,  on  the  writ  of  error,  decided  that  the  action  well 
lay. 

At  the  trial  the  Lord  Chief  Justice  Ellenborough  directed 
the  jury  that,  upon  the  evidence,  the  plaintiffs  might  maintain 
the  issue  as  to  the  second  count,  and  that  his  Majesty,  at  the 
times  when  the  ships  and  goods  sailed  from  St.  Helena,  and 
when  the  policy  of  insurance  was  made,  and  from  thence  until, 
&c«,  at  the  time  of  the  loss  of  the  Houghley  and  Surcheance, 
had  an  insurable  interest  in  the  said  ships  and  goods ;  and 
further,  that  if  any  of  his  Majesty's  subjects  make  an  insu-  If  any  of  hi* 
ranee  for  the  benefit  and  on  account  of  his  Majesty,  his  j^u^eS'TOt'for 
Majesty  may  adopt  and  ratijy  the  same ;  and  that  the  insu-  £^^j^ty°his 
(a)  1  Taunt.  325. 
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MajM^^raiy    rance  in  the  second  count  was  adopted  by  his  Majesty.  And 

rat^  it        the  jury  found  their  verdict  for  the  plaintiffs  as  to  the  second 

count,  with  £800  damages.    The  same  doctrine  was  laid 

down  in  the  case  of  Stirling  v.  Vaughan  (a). 

Where  a  party     In  a  very  recent  case  in  the  Court  of  Exchequer,  of 

hb'mtefSTm  Powles  and  others  v.  Innes  (b),  a  question  was  discussed  and 

Ih^^^^  settled  by  the  Court  (consisting  of  Lord  Abinger,  C.  B., 

made  a  policy  Parke,  B.,  and  Gumey,  B.,)  whether  an  assured,  who  assigns 

them,  he  can   away  his  interest  in  a  ship  or  goods,  after  making  a  policy  of 

Ucy only*b^e  'nsu^ance  upon  them,  could  sue  upon  the  policy ;  and  it  was 

case  (as  a  held  by  the  Court  that  he  could  sue  only  in  one  way,  viz., 
trustee)  where  <•      •  .  .  %         t         f  • 

the^licy  is     as  a  trustee  for  *the  assignee,  m  a  case  where  the  policy  is 

him^agree!^  handed  over  to  him,  upon  the  assignment.    Lord  Abinger 

says, — The  contract  of  insurance  was  originally  only  a 

contract  of  wager;  since  the  Legislature  has  adopted  it,  it  is 

a  contract  of  indemnity  only,  and  nobody  can  recover  who  is 

not  really  interested.   The  policy  is  but  a  ^  chose  in  action,' 

and  cannot  pass  merely  by  the  assignment  of  the  ship."  And 

Parke,  B.,  says, — If  the  policy  had  been  handed  over  with 

the  bill  of  sale,  or  there  had  been  an  order  to  the  brokers  to 

hand  it  over,  the  case  would  be  different — then  the  parties 

might  sue  as  trustees  for  the  purchaser ;  but  we  cannot  infer 

that,  no  facts  being  stated  in  the  case  to  warrant  ^uch  an 

inference"  (c). 

In  the  case  of  Palmer  v.  Marshall  (d),  where  it  was  alleged 
in  the  declaration  that  the  plaintiff,  by  IVPGhie  and  Page 
(his  agents  in  that  behalf),  caused  to  be  made  a  certain  policy 
of  insurance,  it  was  held  by  the  Court  of  Common  Pleas  that 
it  was  necessary  for  the  plaintiff  to  prove  that  M'Ghie  and 
Page  were  his  agents.  Upon  thi^  act  it  has  also  been  held 
that  it  is  not  necessary,  where  a  policy  is  made  by  an  agent, 
to  add  the  word  agent,  or  any  other  description,  to  his  name 
in  the  policy  itself  {e) ;  and  it  has  also  been  decided  that  a 

(a)  11  East,  (S2\posU  (rf)  8  Bing.  82. 

\h)  11  M.  &  W.  10.  (<•)  De  Vignier  v.  Swanson,  B. 

(c)  See  Sutherland  v.  Pratt,  12     Mich.  39  Geo.  3.  Park  Ins.  17. 
M.  &  W.  IG,  andpos^  sec.  iv. 
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policy  made  by  a  broker ^  describing  himself  therein  as  agents 
has  sufficiently  complied  with  the  requisition  of  the  statute. 
It  is  to  be  presumed,  after  verdict,  that  the  plaintiff*  fell  within 
/me  or  other  of  the  descriptions  in  the  act  (a).  And  Lord 
Ettenborough  held  at  nisi  prius,  that  an  allegation,  both  in 
the  policy  and  the  declaration,  that  the  policy  was  made  for 
the  plaintiffs  by  the  firm  A.  B.  C,  was  satisfied  by  proof  that 
it  was  made  by  the  firm  A.  &  B.,  there  being  two  firms 
having  two  members  in  common,  Dickson  v.  Lodge  (6). 

Before  the  passing  both  of  25  Geo.  S,  and  28  Geo.  S,  it  Before  the 
was  decided  that  the  husband  of  a  ship  had  no  right  to  S^thf  bus?*" 
insure  for  any  part-owner,  without  his  particular  direction,  Jj^jJiui^^® 
nor  for  all  the  owners  in  general,  without  ^eir  general  direc-  rig^t  to  insure 
tion,  or  something  equivalent  to  it,  French  v.  Backhouse  (e).  ownc^^vntbout 

But  it  has  recently  been  held  in  the  case  of  Robinson  and  directlo^*nor 
another.  Assignee.  &c..  v.  Gleadow  and  others  (d),  that  where 

^  1,  ,  ownortin 

one  of  several  part-owners  of  a  ship,  and  who  was  the  manag-  general,  with- 
mg  owner,  without  any  express  authority  from  the  others,  JS^dStction?*' 
effected  a  joint  insurance  upon  the  entire  ship,  charging  the 
premium  and  commission  in  the  ship's  accounts,  which  were 
open  to  the  inspection  of,  and  were  actually  inspected  by,  the 
other  owners,  and  not  objected  to,  the  jury  were  warranted 
in  finding  that  the  managing  owner  had  a  joint  authority  to 
Biake  an  insurance  for  the  whole ;  and  that  all  the  owners 
were  liable  to  the  amount  of  the  premium  and  commission, 
notwithstanding  the  credit  was,  in  the  first  instance,  given  to 
the  managing  owner'  alone,  it  appearing  that  the  broker  was 
ignorant  of  the  name  of  the  other  owners.  And  if  part- 
owners  of  a  ship,  be  in  partnership  generally,  an  order  to 
insure  given  by  one,  renders  all  liable^  Hooper  v.  Lusby  (e). 

This  first  section,  which  is  now  concluded,  treats  solely  of 
the  first  sentence  in  the  policy,  which  was  taken  as  the  head 


(«)  Bell  V.  Gilson,  1  B.  &  P.  345. 
MelUsli  V.  Bell,  15  East,  4. 

(6)  1  Surk.  226. 

(c)  5  Burr.  2727.  Bell  o.  Hum- 
phries, 2  Stark.  345.    Ogle  v. 


Wrangham,  coram  Kenyon,  sit. 
Guild.  H.  T.  1790,  Abbott  on  Ship, 
p.  92,  6th  edit. 

(rf)  2  Scott,  250 ;  2  B.  N.  C.  156. 

(e)  4  Camp.  66. 
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of  this  section,  and,  which  the  reader  will  observe,  called 
upon  me,  according  to  the  plan  I  have  proposed,  merely  to 
state  briefly  the  persons  capable  of  being  the  assured  in  the 
policy  of  insurance,  and  what  rules  have,  by  Legislative  enact- 
ments, been  laid  down  to  restrict  such  parties  who  legally 
can  sue  on  the  policy  to  those  persons  alone  who  answer  the 
several  descriptions  mentioned  in  the  act  of  Parliament,  in 
every  case  of  a  contract  of  insurance  made  by  the  assured, 
or  his  agents,  with  the  assurers.  Let  us  now  proceed  to  the 
next  immediate  words  of  the  policy. 


SECTION  II. 

"  LOST  OR  NOT  LOST." 

The  words  These  words  "  lost  or  not  lost,"  which  follow  the  word 
l«?*«re  wry  "  insured"  in  the  policy,  are  words  of  the  greatest  importance 
important  ^ijjg  contract ;  and  they  are  peculiar  to  English  policies, 

and  are  not  inserted  in  the  policies  of  foreign  countries  (a). 
They  are  certainly  very  hazardous  for  the  underwriters; 
for  their  meaning  and  purport  are,  that  if  the  ship  or  goods 
should  be  lost  at  the  time  of  the  insurance,  still  the  un- 
derwriter, provided  there  is  no  fraud,  is  liable.  (A)  These 
''words"  of  this  instrument  have  been  used  in  practice  by 
the  merchants  and  underwriters  of  this  country,  till  they 
have,  at  length,  formed  a  material  clause  in  the  policy ;  and 
the  effect  of  them  on  the  parties  to  the  contract,  is  fully  up- 
held by  the  Courts  of  law.  In  the  practice  and  law  of  marine 
insurance,  the  assured  makes  no  assurance  to  the  under- 
writer, that  at  the  time  of  making  the  policy,  the  ship  or 
goods  are  safe,  or  even  in  existence  at  that  moment.  This 
might  appear  at  first  sight  too  hazardous  for  the  under- 
writers ;  but  it  must  be  borne  in  mind  the  value  of  the  amount 
of  the  premiums^  of  the  great  number  of  the  insurances 

(a)  Roccus,  No.  175;  6  Burr.       {h)  MoUoy,  b.  2,  c.7.  8.5.  See 
2802.  the  case  of  Blackhurst  v.  CockrelU 

IVin.  T.  29  Geo.  3,  3  T.  R.  360. 
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they  underwrite,  not  one  of  which  premiums,  one  may  venture 
to  say,  out  of  a  hundred,  is  paid  under  such  circumstances, 
that  the  assured  are  by  law  enabled  to  recover  them  back 
from  the  underwriters. 

If  the  loss  has  happened  at  the  time  of  the  execution  of  If  the  contin. 
the  policy,  to  the  knowledge  of  the  assured :  or  if  the  under-  Sapp^^at  " 
writer  knows  at  the  time  he  subscribes  the  policy  of  the  safe  ^^S^^the  in- 
arrival  of  the  vessel,  it  is  clear  that,  in  both  these  cases,  the  f«>'«nfe the 

knowledge  of 

policy  would  be  void  on  the  ground  of  fraud.    There  is  a  one  only  of  the 
recent  decision  in  the  Court  of  King's  Bench,  in  the  case  of  ^SSj^'b  toW 
MeadT.  Davison,  (o)  in  which  the  question  of  law  arose,  ofjvtLT^'*^ 
bow  far  the  circumstance  of  both  parties  to  the  contract 
being  acquainted  with  the  loss  at  the  time  of  executing  the 
policy,  had  an  efiect  upon  the  contract :  and  the  Court  held 

,       .  .  .  nothing  iUegal 

that  there  was  nothing  illegal  in  an  underwriter,  who  had  in  an  under- 
received  the  consideration  for  entering  into  the  contract,  JJoe^idt^^ 
executing  it  afterwards  with  a  full  knowledge  to  both  himself  P'«p»«»™» 

®  °  cuting  after- 

and  the  assured,  that  the  loss  had  actually  happened.  Lord  wvds  the^ 
Denman,  C.  J.,  in  delivering  the  judgment,  says,  ''The  case  ^1  knowledge 
of  far/  of  March  v.  Pigot  (6),  is  a  direct  authority  in  favour  Se^j]^""'* 
of  the  right  to  recover,  if  the  loss  had  been  known  to  neither  that  the  loss 

had  happened 

party  at  the  time  of  executing  the  policy.  According  to  that  at  the  time, 
case,  and  indeed  on  the  plainest  general  principles,  if  the  loss 
had  been  known  to  the  assured  only,  the  policy  would  have 
been  void.  But  no  case  has  determined  that  an  underwriter, 
who  chooses  to  execute  a  policy  with  full  knowledge  that  the 
loss  has  actually  happened,  may  not  be  bound  by  it.  His 
conduct  might,  indeed,  appear  extraordinary,  if  it  were  not 
dear  that  he  had  a  good  legal  consideration  for  entering  into  • 
the  contract,  viz.,  the  payment  of  the  premium  which  may 
be  regarded  as  a  price  actually  given,  and  received  for  the 
underwriter's  indemnity  against  the  contingency  which  has 
happened.  The  assured  has  bought  and  paid  for  the  under- 
writer's promise  to  indemnify.  If  his  ship  had  arrived  safe, 
the  underwriter  would  have  kept  the  whole  premium ;  though 


(a)  3  A.  &  £.  303. 


Q})  5  Burr.  2802. 
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she  has  perished,  he  cannot  be  relieved  from  his  agreement. 
Equity  would  have  compelled  him  to  execute  the  formal 
policy :  in  voluntarily  executing  it,  he  has  only  performed  a 
manifest  duty,  and  cannot  now  retract  the  obligation." 

A  very  recent  case  (argued  in  the  Court  of  Exchequer, 
H.  Vacation,  \SAS)yQi Sutherland  v.  Pratt  (a),  may  be  conve- 
niently mentioned  in  this  place  as  very  applicable  to  the  sub- 
ject. The  facts  will  be  sufficiently  gathered  for  our  purpose, 
from  part  of  the  judgment  of  the  Court  delivered  on  a  sub- 
.  sequent  day. 

A  party  may       Parke,  B. — In  this  case  the  plaintiff  declares  in  the  usual 

ra^  cm  ^ods  ^^^^     caused  to  be  made  a  policy  of  assurance,  pur- 

«'  lost  or  not     porting  thereby  *  that  Boggs,  Taylor  and  Co.,  as  well  in  their 

1m  mayhafe     own  name,  as  for  all  persons  to  whom  the  same  did,  might, 

interw^n^Aem      should  appertain,  made  assurance,  and  caused  themselves 

after  a  pfrtial         them  to  be  assured  with  the  General  Maritime  Assurance 

loss,  unless  he  <•        t»  x 

bought  them     Company,  lost  or  not  lost,  from  Bombay  to  London,'  **  upon 

ie!%e%f°the*  kind  of  goods  and  merchandise,  &c.,  "  beginning  the 

adventure  upon  them  from  the  loading  thereof  on  board  the 
ship,  until  her  arrival  and  landing  of  the  goods."  The 
insurance  was  declared  to  be  on  360  bales  of  cotton.  The 
declaration  then  stated  the  admission  in  the  policy,  that  the 
premiums,  &c.,  mutual  promises,  &c.  The  declaration  then 
avers,  that  the  goods  were  loaded  at  Bombay,  and  then 
(which  is  not  in  the  usual  form),  that  the  plaintiff  was  "  dur- 
ing  the  voyage''  interested  in  the  goods,  in  the  policy  men- 
tioned, and  so  loaded,  to  a  large  amount  to  wit,  the  amount 
insured,  and  that  the  said  assurance  teas  made  for  his  use 
•  and  on  his  account.  The  ship  is  then  stated  to  have  been 
damaged  by  perils  of  the  sea,  and  the  goods  thereby  da- 
maged, and  rendered  of  no  use  to'  the  plaintiff,  &c.  To  this 
declaration  the  eighth  plea  alleged  (which  is  the  only  plea  we 
shall  refer  to  at  present)  "  that  although  the  plaintiff  acquired 
an  interest  in  the  goods,  after  the  commenceWnt  of  the 
voyage,  to  the  amount  insured,  yet  the  goods  were  damaged, 


(a)  11  M.  &  W.  296. 
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and  diminished  in  use  and  value  before  the  plauitiff  acquired 
or  had  any  interest  therein,  and  not  after'*  To  this  plea 
there  was  a  general  demurrer,  which  raises  the  only  question 
OQ  the  merits  of  the  case,  the  others  being  mere  matters  of 
form.  We  are  of  opinion  that  the  eighth  plea  contains  no 
answer  to  the  declaration.  The  plea  admits  expressly  that 
the  plaintiff  had  during  the  voyage  an  interest  in  the  goods 
00  board,  to  the  amount  insured  therein;  and  it  admits  im- 
jJiedly  (for  it  does  not  deny  that  allegation),  that  the  in- 
surance was  made  for  the  use  and  benefit  and  on  the  account 
of  the  plaintiff,  against  any  loss  in  respect  of  that  interest,  by 
any  of  the  perils  insured  against.   Thb  being  admitted,  the  It »  answer 

_  .  to  an  action  on 

smiple  question  is,  whether  it  is  any  answer  to  an  action  on  a  a  policy  on 
policy  on  goods  "  last  or  not  lostJI*  that  the  interest  in  them  SotlwC  thar 
was  not  acquired  until  after  the  loss.   We  are  of  opinion  ^  interest  in 

^  *  them  was  not 

that  it  is  not.    Such  a  policy  is  clearly  a  contract  of  indem-  acquired  till 

nity  against  all  ftut  as  well  as  all  future  losses,  sustained  by 

the  assured  in  respect  to  the  interest  insured.    It  operates  in  ^ach  a  policy 

,  IS  a  contract  of 

just  the  same  way  as  if  the  plaintiff  having  purchased  goods  indemnity  for 
at  sea — the  defendants  for  a  premium,  had  agreed  that  if  the  ^iLTi^^^.^ 
goods  had  at  the  time  of  the  purchase  sustained  any  damage 
by  perils  of  the  sea,  they  would  make  it  good.    The  plea 
therefore  is  bad  in  substance. 


SECTION  III. 

AT  AND  FROM   


These  words  "  at  and  from  in  the  policy,  are  intended  «•  At  and  from 

to  represent  the  name  of  the  place  at  which  the  ship  and  the  * 
goods  which  are  laden  upon  her  sets  out  on  her  voyage,  to 
which  she  is  bound :  as,  for  instance,  at  and  from  Bombay 
to  London^  And  this,  according  to  the  statement  of  the 
late  Mr.  Justice  Parh,  in  his  valuable  treatise  (a),  has 
always  been  held  to  be  necessary  in  the  policy,  at  least  for 
upwards  of  two  centuries,  and  must  be  so,  on  account  of  the 
(a)  Park  Ids.  31. 
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eyident  uncertainty  which  would  follow  from  a  contrary  prac- 
tice, as  the  assured  would  never  know  what  the  risk  was 
which  he  had  undertaken  to  insure." 

MoUoy  has  laid  down  this  doctrine  that,  "  if  a  ship  be 
insured  from  London  to  ,  a  blank  being  left  in  the  policy, 
by  the  lader  of  the  goods,  to  prevent  a  surprise  by  an  enemy, 
and  if,  in  her  voyage,  she  happen  to  be  cast  away — though 
there  be  private  instructions  for  her  port — yet  the  assured 
must  sit  down  with  his  loss,  by  reason  of  the  uncertainty/' 
He  cites  the  case  of  Monsieur  Gourdan^  governor  of  Calais, 
which  was  decided,  by  the  commissioners  of  assurance  at 
Rouen,  against  the  assured ;  because,  although  the  bills  of 
lading  truly  declared  the  quantiti/  and  quality  of  the  goods, 
•the  port  of  the  ship^s  discharge  was  left  blank,  on  account  of 
the  war  which  was  then  existing  (a).  Such,  also,  is  now  the 
law  and  usage  of  merchants  (6). 

SECTION  IV. 

"  UPON  ANY  KIND  OF  GOODS  AND  MERCHANDISES." 

The  above  words  will  lead  us  into  the  inquiry  as  to  what 
description  of  ''goods  and  merchandises"  may  form  the  sub- 
ject of  marine  insurances  when  laden  on  ships.  Magens  (c), 
in  his  enumeration,  includes  the  freight  or  hire  of  ships  under 
these  words.  This,  however,  as  well  as  others  which  we 
shall  see  are  capable  of  being  the  subject-matter  of  the  in- 
surance, can  scarcely  be  said  to  come  under  the  terms  ''  goods 
and  merchandises,"  unless  ''goods"  are  intended  to  include 
all  descriptions  of  "chattels  personal;"  and  it  is  usual  to  spe- 
cify some  kinds  of  the  property  to  be  insured  by  their  proper 
names,  for  in  many  instances  the  risk,  and,  of  course,  the 
premium,  would  be  greater.  Horses,  and  other  live  and 
valuable  animals,  which  would  probably  come  under  the  de- 
nomination of  "  goods"  in  the  policy,  are,  however,  generally 
declared  to  be  such  kind  of  goods  somewhere  in  the  policy. 

(a)  Molloy,  b.  2,  c.  7,  8. 14.       (6)  Park,  31.      (c)  Magens,  4. 
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We  will  now  commence  stating  some  of  the  particular  kinds 

or  things  or  property  which  are  not  by  law,  or  rather  by  the 

use  of  merchants,  considered  to  come  under  the  general  term 

of  *^  goods/'  and  not  to  be  included  by  them.    Thus  bot^  Bottomry  and 

iamry  and  respondentia,  which  are  peculiar  kinds  oi  property,  boiSs?**"*'* 

may  be  the  subject  of  marine  insurance,  but  in  the  policy  it 

must  be  particularly  stated  to  be  respondentia  interest ;  for  it 

has  Tery  long  been  decided  by  a  case  of  Glover  v.  Black  (a), 

that,  on  a  general  policy  *'on  goods,**  the  assured  cannot 

recover  money  lent  on  bottomry.^   The  action  was  upon  a 

policy  of  insurance  "  on  goods  and  merchandises"  loaden,  or 

to  be  leaden,  aboard  the  Denham^  W.  Tryon^  commander, 

at  and  from  Bengal  to  any  parts  or  places  in  the  East  Indies^ 

until  her  safe  arrival  in  London.    The  evidence  was,  that, 

before  the  signing  of  the  policy,  the  plaintiff  had  lent  Captain 

TVyon,  upon  the  goods  then  leaden,  or  to  be  loaden,  on  board 

the  said  ship,  on  account  of  the  said  Captain  Tryon,  the  sum 

of  £764,  at  respondentia,  for  which  a  bond  was  executed  in 

the  usual  form ;  that  the  ship,  at  the  time  of  the  loss,  had 

goods  and  merchandises  on  board,  the  property  of  Captain 

Tryan,  of  greater  value  than  all  the  money  he  had  borrowed; 

that  the  ship  was  afterwards  burnt,  and  all  the  goods  and 

merchandise  were  totally  consumed  and  lost.    Upon  these 

Ikcts  the  question  was,  whether  the  plaintiff  could  recover  ? 

This  case  was  argued  at  the  Bar ;  the  Court  took  time  to 

consider  it,  and  were  unanimous  in  their  determination. 

Lord  Mansfield. — I  inclined  at  the  trial,  and  since  upon 
the  argument,  to  support  this  insurance,  bemg  convinced  that 
it  is  £iir,  and  that  the  doubt  has  arisen  by  a  slip^  in  omitting 
to  specify  (as  it  was  intended  to  have  been  done)  that  this 
was  a  respondentia  interest.  The  ground  of  supporting  this 
insurance,  if  it  could  have  been  supported,  was  a  clause  in 
the  19  Gea  c.  37,  s.  5,  which,  as  to  the  purpose  of  insu- 
rance, consfders  the  borrower  as  having  a  right  to  insure  only 
for  the  surplus  value,  over  and  above  the  money  he  has  bor- 
rowed at  respondentia.  Yet  we  are  all  satisfied  that  this  act 
(a)  3  Burr.  1394  ;  1  Black.  405. 
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of  Parliament  never  meant  or  intended  to  make  any  alteration 
in  the  manner  of  insurances :  its  view  was,  to  prevent  gaming 
or  wagering  policies,  where  the  assurer  had  no  interest  at  all; 
and  if  the  lender  of  money  at  respondentia  were  to  be  at 
liberty  to  insure  for  more  than  his  own  interest,  it  would  be 
gaming  policy;  for  it  is  obvious  that,  if  he  could  insure  all 
the  goods  and  his  respondentia  interest  besides,  this  would 
amount  to  an  insurance  more  than  his  whole  interest.  In 
describing  respondentia  interest,  the  act  gives  the  lender 
alone  a  right  to  make  insurance  on  the  money  lent :  so  that 
the  act  left  it  on  the  practice.  I  have  looked  into  the  prac^ 
tice,  and  I  find  that  bottomry  and  respondentia  are  a  parti-^ 
cular  species  of  insurance  in  themselves,  and  have  taken  a 
particular  denomination.  I  cannot  find  even  a  dictum  in  any 
writer,  foreign  or  domestic,  that  the  respondentia  creditor 
may  insure  upon  the  goods,  as  goods.  I  find,  too,  by  talking 
with  intelligent  persons,  very  conversant  in  the  knowledge 
and  practice  of  insurances,  that  they  always  do  mention  re-^ 
spondentia  interest  when  they  mean  to  insure  it.  It  might 
be  greatly  inconvenient  to  introduce  a  practice  contrary  to 
general  usage,  and  there  may  be  some  opening  to  fraud,  if  it 
be  not  specified.  The  ground  of  our  resolution  is,  '  That  it 
is  now  established,  as  the  law  and  practice  of  merchants,  that 
respondentia  and  bottomry  must  be  specified  and  mentioned 
in  the  policy  of  insurance.* " 

A  bottomry  bond  usually  expresses  on  the  face  of  it,  that 
the  lender  takes  upon  himself  the  perils  of  the  voyage:  but  it 
is  not  necessary  that  this  should  be  express  and  in  terms;  it 
is  sufficient  if  the  fact  can  be  collected  from  the  language  of 
the  instrument,  considered  in  all  its  parts,  and  therefore  a 
declaration  in  an  action  of  insurance  declared  on  a  bottomry 
bond,  is  supported  by  an  instrument  of  such  description. 
This  was  held  in  the  case  of  Simonds  v.  Hodgson  (in  error 
from  the  Common  Pleas),  (a)  Lord  Tenterden,  C.  J.,  in 
delivering  the  judgment,  said,  "  This  case  came  before  us  by 

(a)  3  B.  &  Ad.  50.  See  also  the  and  see  the  form  of  ihe  bond  at 
full  report  of  the  judgment,  p.  56,    p.  51. 
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writ  of  error  from  the  Court  of  Common  Pleas,  wherein  upon 
a  demurrer  to  the  deckuration,  judgment  was  given  for  the 
defendant.  The  dechuration  was  upon  a  policy  of  insurance 
in  the  common  form,  declared  to  be  on  'bottomry/  free 
£rom  average,  and  without  benefit  of  salvage.  The  decla- 
ration sets  forth  the  instrument  of  bottomry,  with  proper 
averments  to  connect  that  with  the  policy.  Upon  the  argu- 
ment before  us  it  was  insisted  in  behalf  of  the  plaintiffs,  that 
the  instrument  set  out  in  the  declaration,  was  an  instrument 
of  bottonury,  in  the  proper  and  legal  sense  of  that  word,  in 
which  the  lender  takes  upon  himself  *  the  risk  of  the  voyage.* 
On  this  point  we  are  all  satisfied  that  the  judgment  ought  to 
be  for  the  plaintiffs.'* 

But  it  does  not,  therefore,  follow  that    special  interests'* 
in  **  goods  "  may  not  be  recovered  under  the  common  form  of 
an  insurance  upon    goods :"  and  Lord  Man^ld  himself,  at 
the  end  of  his  judgment  in  Glover  v.  Blacky  expressly  re- 
serves both  himself  and  the  Court  from  having  laid  down 
smch  a  general  rule  (a).   We  have  seen  that  according  to 
£8  Geo.  S,  c  56,  not  only  the  persons  who  are  interested  in 
the  assurance  in  "  goods,"  but  likewise  the  consignor  or  con* 
mgnee,  may  declare  on  such  a  policy  on  goods,  without 
stating  their  character  in  the  policy"   And  see  the  case  of 
Wolf  ▼.  Homcastle  (6),  to  which  we  have  already  referred 
at  some  length  (c.)  And  generally  it  is  necessary  to  state  GenenllyjtM 
aecMraiely  "  the  subject-matter''  of  the  insurance,  but  it  is  not  "^^^Z^g 
essential  to  state  the  "particular  interest "  which  the  assured  ^^H^'^ 
has  in  it.    Thus,  a  person  who  has  several  interests  in  a  >t » 

lutt  UMHtial  to 

eor^,  Tiz,  as  partner  in  seven-sixteenths,  as  consignee  of  the  «toietbeMirrr«< 
sAok;  and  as  having  a  Uen  as  factor  on  the  whole  for  T^hw  te  it. 
advances  :  may  protect  them  all  by  one  insurance,  without 
stating  in  the  policy  the  number  or  nature  of  his  interests  (d). 

In  the  recent  case  of  Crowley  v.  Cohen  (e),  which  was  an 
action  on  a  policy  of  insurance  on  "  goods  "  made  by  carriers ; 

(fl)  3  Burr.  1401.  (cQ  Carmthers  v.  Sheddon,  6 

9)  1  B.  dr  P.  316.  Tauit.  14. 

(e)  AMte,  p.  4.  (e)  3  B.  &  Ad.  478. 
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it  was  objected  for  the  defendants  that  the  policy  which  pur- 
sued the  ordinary  form^  did  not  cover  the  interest  of  the 
plaintiffs,  since  it  purported  to  protect  goods  against  the 
usual  risks  to  which  the  owners  of  goods  are  liable ;  whereas, 
the  loss  alleged  was  one  arising  out  of  the  plaintiff*s  liability 
as  carriers^  to  risks  to  which  carriers  are  liable. 

Lord  Tenterden. — "  It  is  objected  that  this  policy  is  not 
framed  so  as  to  cover  'the  interest*  in  respect  of  which  the^ 
plaintiffs  claim.    But  I  agree  in  the  proposition  laid  down 
in  the  argument  on  their  side,  that  although  the  subject- 
matter  of  the  insurance  must  be  properly  described,  the 
nature  of  the  interest  may  in  general  be  left  at  large.  Here 
the  subject-matter  is  very  sufficiently  described,  and  the 
policy  shows  that  the  sum  to  be  received  in  case  of  loss,  was 
to  be  for  further  consideration,  *  as  interest  might  appear  to 
be  hereafter*   The  instrument  is  not  artificially  framed — it 
would  have  been  better  if  it  had  expressly  shown  that  the 
object  was  to  indemnify  the  plaintiffs  as  carriers,  still  I  think 
it  is  sufficient  {a).  And  in  the  case  of  Licrcu  v.  Hughes,  {b) 
Lord  Mansfield  says,  *  insurance  b  a  contract  of  indemnity! 
some  interest  is  necessary,  but  not  any  *  particular  form  of 
interest ;  it  does  not  depend  upon  a  vested  formal  interest." 
An  interest  in      Although  the  decision  in  Glover  v.  Black  has  been  always 
cuwd^vThe   wpheld,  yet  in  a  subsequent  case  before  Lord  Man^ld,  of 
Se*ofa  Aip^^  ^^^S^^y    Christie  {c),  it  was  ruled  that  money  expended  by 
for  which  ho     the  captain  for  the  use  of  the  ship,  and  for  which  respon* 
^dentlTin.  dentia  interest  was  charged,  might  be  recovered  under  an 
tT^plJiJtecud  insurance  on  "goods,  specie,  and  effects," provided  the  usage 

by  a  policy      Qf      trade,  which  in  matters  of  insurance  is  always  of  great 

**  on  goods,  . 

specie  and      weight,  sanctions  it.    This  case  was  an  action  upon  a  policy 

c^tofn  on  of  insurance  on  **  goods,  specie,  and  effects  "  of  the  plaintiff^ 

oTthe^^  captain,  on  board  the  ship :  the  plaintiil 

solely  of  the  claimed  under  that  insurance,  money  expended  by  him  in  the 

Lodrn  trade.  course  of  the  voyage  for  the  use  of  the  ship,  and  for  which 

(a)  See  Palmer  v.  Pratt,  2  Bing.       (c)  B.  R.  Trin.  24  Geo.  3.  Park 
185.  Ins.  10. 

(6)  Park  Ins.  569. 
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he  charged  respondentia  interest.  Lord  Mansfield  said  as 
to  the  question,  whether  the  words  "goods,  specie,  and 
effects,"  extended  to  this  interest,  I  should  think  not,  if  we 
vere  to  consider  only  the  words  made  use  of.  But  here  is 
an  express  usage  which  must  govern  our  decision.  A  great 
many  captains  in  the  East  India  service  swear,  that  this  kind 
of  interest  is  always  insured  in  this  kind  of  way.  I  observe 
the  person  insured  here  is  the  captain.'* 

Secondly :  it  has  been  held  that  the  master's  clothes,  or  The  master's 
the  ship's  provisions,  do  not  come  under  the  term  "  goods ghi|JJi^ro^^^ 
nor  "  iroods"  lashed  on  deck,  unless  sanctioned  by  usage.  ^V^,^ 

"  ,  T  come  under  the 

Id  the  case  of  Ross  v.  Thwaite,  Sit.  after  HiL  16  Geo.  3,  at  term  *«  goods** 
Gnildhan  (a),  the  action  was  brought  upon  a  policy  of  insurance  h^hlT^deck, 
of  "  the  captain's  goods'*  for  six  months  certain.  The  loss 
proved  was  chiefly  for  goods  kuhed  on  deck,'*  and  the  «u>ge- 
"captain's  clothes"  and  the  ^'ship's  provisions."  It  was  proved 
by  an  underwriter  and  a  broker,  that  none  of  those  things 
are  within  a  general  policy  on  goods ;"  for  the  risk  was 
greater,  as  to  goods  lashed  on  deck,  than  other  goods :  and  a 
policy  means  only  such  **  goods"  as  are  merchantable,  and  a 
part  if  the  cargo.  They  also  swore,  that  when  goods  like 
the  present  are  meant  to  be  insured,  they  are  always  insured 
by  mame^  and  the  premium  is  greater.  Lord  Mansfield  said, 
he  thought  it  consistent  with  reason,  and  understood  the 
usage  was  so:  therefore  he  advised  the  plaintiff  to  withdraw 
a  juror,  the  premium  having  been  paid  into  Court,  to  which 
he  consented.  * 

And  in  another  case  Mr.  J.  Chambre  and  a  special  jury,  <•  Goodi' 
decided  that    goods  stowed  on  deck/"  were  not  within  a  J^J^tWn*''** 
general  policy  on  "  goods."  Backhouse  v.  Ripley.  Sit.  after  ^tl^^^^u" 
Mich.  1802,  m  C.  P.  (6).  *anc. 

But  where  there  was  an  insurance  on  "forty  carboys  of 
wUrial^  it  was  held  to  be  sufficient,  that  they  were  carefully 
**  stowed  on  deck^  that  being  a  usual  place  for  that  commo^ 
dity,  without  informing  the  underwriter  of  it ;  and,  although 


(a)  Park  Ins.  23.  {b)  Park  Ins.  24. 
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it  was  usual  sometimes  to  bed  them  in  sand  in  the  hold. 
De  Costa  y.  Edmonds{a.)  The  Court  afterward  confirmed  the 
decision  at  Nisi  Prius  (i).  And  in  the  recent  case  of  Gould 
T.  Oliver  (c),  it  has  been  decided  that  the  owner  of  a  cargo 
of  timber  "  laden  on  deck,**  pursuant  to  the  custom  of  the 
particular  trade,  was  entitled  to  contribution  from  the  ship- 
owner in  the  case  of  a  general  average.''  A  subsequent 
action  was  brought  by  the  plaintiffs  against  the  shipowner  on 
the  charter-party,  in  which  the  plaintiffs  had  a  verdict  with 
general  damages.  The  reader  is  referred  to  the  full  report 
of  this  case,  when  cause  was  shown  in  the  Common  Pleas, 
against  a  rule  which  had  been  obtained  for  a  new  trial  {d)  ; 
he  will  find  in  this  case  the  subject  of  the  loading  of  a 
deck  cargo,"  and  the  practice  and  usage  relating  theretOi 
fully  discussed  by  the  argument  at  the  Bar,  with  reference  to 
the  evidence  given  at  the  trial.  As  the  case  was  not  on  a 
policy  of  insurance,  I  must  content  myself  with  a  few  obser- 
vations, copied  from  the  judgment  of  Lord  C.  J.  Tindal. 
He  begins  by  stating,  **  this  was  an  action  of  assumpsit  on  a 
charter-party,  made  between  the  defendant  therein  described 
as  the  owner  of  the  ship,  called  the  '  Christopher,*  then  lying 
at  London,  of  the  one  part,  and  the  plaintiffs  therein  described 
as  merchants  of  the  other  part,  whereby  it  was  agreed  that 
the  ship  should  sail  with  all  convenient  speed  to  Quebec,  or 
as  near  thereto  as  she  could  safely  get,  and  there  load  from 
the  factors  of  the  plaintiff,  a  full  and  complete  cargo  of  pine 
timber  deals,  &c.,  *  not  exceeding  what  she  could  reasonably 
stow  and  carry  over  and  above  her  tackle,^  &c.  The  decla- 
ration assigned  three  breaches:  first,  *that  the  defendant 
would  not  load  in  and  on  board  the  said  ship,  a  full  and  com- 
plete cargo,  not  exceeding  what  she  could  reasonably  stow 
and  carry,  over  and  above  her  tackle,  &c. ;  but  on  the  con- 
trary, Moaded  on  board* the  ship  a  cargo,  much  exceeding 
what  the  said  vessel  could  reasonably  stow  and  carry  over 


(a)  4  Camp.  142.  and  see  the  case  of  Milward  v. 

(b)  2  Chitty,  227.  Hibbert,  3  Q.  B.  120. 

(c)  5  Scott,  445  5  B.  N.  C.  134  5       {d)  2  Scott's  N.  R.  241. 
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amd  above  her  iackht^  &c.    The  second  breach  was  for 
'  carelessly  and  improperly  loading  part  of  the  cargo  on  deck* 
whereby  the  plaintiffs  were  prevented  from  insuring:  and 
the  thirdf  for  not  taking  proper  care  of  the  cargo,  whereby 
k  was  lost.    One  objection  to  the  direction  of  the  Judge  is, 
diat  he  told  the  jury  that  if  the  *  loading  the  deck  cargo 
mereased  the  danger  of  navigation  it  was  an  improper 
praelic^;  therebyi  as  it  is  saidi  excluding  the  consideration  of 
msage,  and  making  the  increase  of  danger  the  absolute  test 
of  'improper  stowage*  But  the  language  of  the  learned 
Judge  must  be  viewed  with  reference  to  the  case  before  the 
jary.    If '  a  particular  mode  of  stowage '  be  conformable  to 
ike  established  usage  of  trade,  it  may  not  be  improper, 
though  another  '  mode  of  stowage*  may  be  more  safe.**  In 
this  case  it  was  proved  that  the  practice  of    stowing  timber 
upom  deck**  was  very  general,  but  also  shown  when  the  cargo 
was  so  loaded  and  a  loss  occurred,  the  shipowners  iii  the 
abaence  of  any  stipulation  to  the  contrary,  had  paid  the 
Ums  to  the  shipper:  and  no  instance  was  given  in  which 
the  kws  had  been  sustained  by  the  shipper.   It  was  further 
shown  that  insurances  upon  "deck  cargo**  could  not  be 
made  unless  at  a  triple  premium :  and  still  that  it  was  not 
unusual  to  insert  a  special  clause  in  the  charter-party,  that 
the  ship  should  have  a    deck  had.**   Primd  facie,  the 
deck"  is  an  improper  place  for  the  cargo,  or  any  part  of  it. 
The  duty  of  stowing  the  cargo  belongs  to  the  master;  and 
no  evidence  was  given  of  a  general  custom  to  load  **  a  deck 
cargo**  at  the  risk  of  the  shipper.   So  far  as  the  evidence 
upon  this  subject  went,  it  showed  that  whenever  a  loss  had 
occurred,  it  had  been  made  good  by  the  shipowner,  and  con- 
sequently,  he  had  no  right  by  custom  to  throw  the  loss  upon 
the  shipper.   The  learned  Judge,  therefore,  told  the  jury^ 
that  they  were  not  to  consider  the  matter  with  reference 
to  the  custom,  but  with  reference  to  the  fact,  whether  the 
towage  was  actually  improper;  that  is  to  say,  whether  it 
was  such  as  to  increase  the  perils  of  the  navigation.  The 
great  body  of  the  evidence  on  both  sides  was  directed  to  the 
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question^  whether  the  danger  was  increased  or  diminished, 
by  the  stowage  on  the  deck  ?  the  plaintiflTs  witnesses  stating 
the  former,  and  the  defendant's  the  latter.  The  question 
left  to  the  jury  v;sl8,  whether  the  timber  stowed  upon  the  deck 
was  proper  It/  or  improperly  stowed?  the  Judge  telling  the 
jury,  "  thai  if  it  increased  the  danger  of  the  ship,  or  in' 
creased  the  danger  to  that  part  of  the  cargo,  in  either  case 
it  was  an  improper  stowage,  because  it  tended  to  the  injury 
of  the  shipper/*  It  was  finally  left  to  the  jury  in  the  language 
of  the  issue,  '*  was  this  cargo  improperly  stowed  ?  The  jury 
found  that  it  was  improperly  stowed:  and  we  do  not  think 
the  direction  to  the  jury,  under  the  circumstances  of  the  case, 
to  exclude  from  their  consideration  the  evidence  of  the 
practice,  was  wrong.  For  these  reasons  we  are  of  opinion, 
that  the  defendant  is  not  entitled  either  to  enter  a  verdict  for 
her,  or  to  have  a  new  trial,  but  we  think  a  venire  de  novo 
should  be  awarded." 

Thirdly,  it  has  been  thought  that  there  was  some  doubt 
respecting  the  recovery  of  money,  gold  and  silver  coin,  and 
bullion,  after  a  loss  under  a  policy  on  "  goods  and  merchan- 
dises." This  question  does  not  appear  to  have  had  sufficient 
doubt  cast  upon  it  to  afford  any  decision  in  our  courts  of  law, 
as  there  is  (according  to  the  statement  of  the  late  Mr.  J. 
Park,  in  his  treatise)  no  case  in  the  books  in  which  the  doubt 
was  ever  raised.  In  the  case  of  Da  Costa  v.  Firth  (a),  the 
subject-matter  of  the  insurance  was  bullion,  and  the  policy 
was  general  on  "  goods  and  merchandises,*'  but  no  objection 
seems  to  have  been  taken  at  that  time.  Magens,  in  his  book 

On  Insurances,"  states,  ''that  gold  and  silver,  coined  or 
uncoined,  pearls,  and  other  jewels,  may  be  insured  at  London, 
Hamburgh,  and  other  places,  under  the  expression  in  the 
policy  'of  goods  and  merchandises*  (6),  and  as  goods  de- 
clared in  the  policy  'bullion,'  'coin,'  &c.,  there  would  be  a 
sufficient  notice  of  the  value  of  the  goods  to  inform  the  under- 
writers."  The  same  writer  gives  a  list  of  the  ordinances  of 


(a)  4  Burr.  1966.  (6)  1  Magens,  10. 
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several  foreign  states  in  which  money  shall  not  be  recovered, 
mmless  ii  be  earpressed  in  the  poUcy that  U  is  money  which  is 
to  be  insured^  (a).  In  France,  these  articles  may  be  insured  In  France, 
under  the  general  terms  "goods'*  and  "merchandise,"  pro-  ** 
Tided  the  transport  of  them  be  not  prohibited  (6).  Roccus,  Roccus. 
in  his  treatise,  concurs  in  the  opinion  that  these  things  may 
be  insured  under  the  general  expression  of  the  policy,  where 
they  form  part  of  the  cargo,  and  he  draws  a  distinction  be* 
tween  them  and  money,  jewels,  and  such  things  as  are  on  the 
persons  or  designed  for  the  wear  of  passengers  on  hoard: 
the  former,  he  says,  is  clearly  licd^le  to  contribute  to  a  general 
aeeroye,  and  the  latter  not.  He  says, — Assecurans  merces 
in  talem  navem  immissas  intelligitur  assecurare  pecuniam, 
aunun,  argentum,  gemmas  margaritas  et  annulos  in  dicta 
nari  existentes,  quas  omnia  appellatione  mercium  in  navem 
immissarum,  comprehendentur,  licet  expressa  non  fuissent 
Santerna  declarat,  quod  si  pecuniae,  margaritae  et  annult 
erant  destinati  ad  vendendum  vel  mercandum  alias  merces, 
tunc  appellatione  mercium  veniunt,  et  in  assecuratione  com- 
prehenduntur  et  loco  mercium  habentur:  vocat  dictas  res 
merces,  cum  occasione  earum  habeat  locum  contributio,  sicut 
aliarum  rerum,  ne  in  istis  assecurationibus  mercatorum  potius 
apices  juris,  quam  Veritas  observari  videantur :  et  tandem  quia 
large  comprehenduntur  omnes  res,  quae  sunt  destinatae  ad 
negotiandum,  et  facit  etiam,  quod  confiscatio  mercium  navis 
extenditur  etiam  ad  pecuniam  numeratam"  (c). 

Fourthly,  the  wages  of  mariners  are  not,  by  the  laws  of  Wages  of  tea- 
this  country,  allowed  to  form  the  subject-matter  of  an  insur-  ject  of  amarine 
once  ;  and  this  rule  is  agreeable,  likewise,  to  the  laws  of  all  "^'^^^^^ 
foreign  trading  countries  (rf).   This  rule  of  law,  though  ap-  ^^^^ 
parently  severe  on  the  mariner,  is  nevertheless,  it  must  be  avail  himself  of 
admitted,  based  on  good  policy,  as  one  of  the  greatest  secu-  M^iX^r^^"^ 
rities  for  the  safe  arrival  of  the  vessel  by^the  exertions  of  the 
sailors,  which  would,  as  a  matter  of  course,  be  much  dimi- 
nished if  they  could  protect  themselves  by  such  means.  This 

(a)  2  Magens,  71,  89,  131,  187.        (e)  Roccus,  Not.  17. 
(6)  EmerigOD,  torn.  1,  p.  297.  (d)  1  Magens^  18. 
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rule  extends  to  the  length  of  establishing  another,  viz., — 
"  Thai  no  seaman  can  avail  himself  of  the  insurance  of  the 
ship  or  cargoJ*  In  the  case  of  the  LcLdy  Durham  {a\  Sir 
J.  Nicholl  says,  It  is  thrown  into  the  summary  petition  that 
the  owner  had  made  insurances  on  the  homeward  cargo ;  but 
'that  will  not  give  the  seaman  a  legal  right  to  wages:  it  may 
induce  the  owner  to  act  with  liheraUtt/,  but  it  cannot  induce 
me  to  violate  a  principle  and  rule  of  law,  whatever  may  be 
the  hardship  on  the  seaman^  The  policy  of  the  law  requires 
that  a  seaman  shall  not  insure  his  wages ;  he  must  take  the 
risk  of  the  ship,  and  stand  by  her  at  every  hazard :  he  has  m 
Uen  on  the  ship  to  the  last  plank,  and  on  the  freight  which  is 
appurtenant  to  the  ship  ;  and  I  think  that,  in  principle,  the 
king's  advocate*s  argument  is  not  remote,  and  that  an  insur- 
ance on  the  ship  does  not  benefit  the  seaman  ;  for  if  the 
seaman  could  look  to  the  insurance  of  the  ship  as  a  security 
for  his  wages,  it  would  be  a  substitution  for  his  own  private 
insurance,  and  would  defeat  the  policy  of  the  law.  A  seaman 
.knows  whether  the  ship  is  insured  or  not,  and  if  such  an 
insurance  could  enure  to  his  advantage,  it  might  make  him 
indifferent  or  moderate,  if  not  extinguish  all  exertion  on  his 
part:' 

This  This  rule  of  law  does  not  affect  the  master  of  the  ship ; 

the  master.      and  it  has  been  holden  that  an  insurance  on  the  commission, 

privileges,  &c.,  of  the  captain  of  a  ship  in  the  African  trade 

was  valid,  when  that  traffic  was  legal  (i). 

And  in  this  respect  the  English  law  corresponds  with  the 

French,  in  allowing  the  captain  of  a  ship  to  insure  goods 

which  he  has  on  board,  or  his  share  in  the  ship,  if  he  be  a 
Hut  an  insu-  part-owner  (c).  But  a  master  of  a  ship  has  not  a  lien  on  the 
fcnt*^o  the°°^  freight  for  his  wages,  or  for  his  disbursements  on  account  of 
abhTout  o7the  ^^^^  during  the  voyaye  (d) ;  and  therefore  a  policy  of 
freight  b  ille-   insurance  *'  on  money  lent  to  a  captain  of  a  ship,  payable  out 

of  the  freight,  is  illegal  and  void  on  the  face  of  if'  {e). 

(a)  3  Hagg.  A.  R.  p.  200.  (d)  Smith  v.  Plummer,  1  B.  & 

(6)  King  V.  Glover,  2  New  A.  575. 

Rep.  (e)  WilsoD  v.  R.  Exchange  Co. 

Cc)  Emerig.  torn.  1,  p.  236.  2  Camp.  626. 
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Fifthly,  freighit  or  the  profit  derivable  from  the  carriage  Fmgkt  b  a 
^  goads,  or  hire  of  a  vessel  under  a  charter-pariy,  consti- 
tnCes  a  good  insurable  interest.  It  wouldi  indeed,  be 
extrmordinary,"  says  Mr.  J.  Chambre,  in  delivering  his  opi- 
nioo  in  the  case  of  Lucena  v.  Craufurd  (a),  if  freight 
comU  not  be  made  the  sulgect  of  protection  by  an  instrument 
wMeh  had  its  origin  from  commerce ,  and  was  introduced  for 
the  very  purpose  of  giving  security  to  mercantile  transac* 
Amg.  It  is  a  solid,  substantial  interest,  ascertained  by  cou" 
iraei,  and  arising  from  labour  and  capital  employed  for  the 
purpose  of  commerce.  But  even  in  this  case  the  existence  of 
a  subject  out  of  which  freight  may  arise,  or  be  earned,  is 
meeessary,  as  is  settled  by  the  case  of  Tonge  v.  WattM  {b), 
lately  cited  and  approved  of  by  Lord  Kenyan,  in  the  case  of 
Thompson  and  Taylor"  (c).  V/hen  freight  is  intended  to  be 
tosuTed  it  should  be  mentioned,  eo  nomine,  in  the  policy  (c/). 

The  owners  have  an  insurable  interest  in  the  profits  which  And  the  thip- 
they  expect  to  make  in  carrying  their  own  goods  in  their  own  i!!^!^^^.^*^ 
ship;  decided  in  the  cases  of  FUnt  v.  Flemyng  (e),  and 
DevoMx  JT Anson  (f),  which  important  cases  will  be  more  expect  to  make 
fully  rrferred  to  in  a  subsequent  part  of  this  treatise.  ^J^'tm  goods 

Sixthly,  carriers  have  likewise  a  special  property  in  the  ^ii^'^  ^ 
goods  entrusted  to  their  care,  and  they  may  protect    their  CanUn  ha9e 
interest^  in  them  by  an  insurance ;  and  although  it  is  not  STtoJJJJf^^ 
absolutely  necessary  to  state  particularly  in  the  policy  that  sfootU  tntnuted 
it  is  their     special  interest  as  carriers,''  still  it  is  more 
correct  to  do  so,  as  said  by  Lord  Tenterden,  in  the  case  of 
Crowley  V.  Cohen  {g),  which  was  mentioned  before  (A). 

There  are  many  more  instances  in  which  the  assured  may 
protect  his  ''interest"  in  different  mercantile  concerns,  which 
we  shall  have  presently  to  mention ;  it,  however,  is  my  object 
at  present, 

(if)  3  B.  &  P.  103.  B.R.  Hil.  25  Geo.  3 ;  Park  Ins.  1 16. 

(6)  2  Strange,  125.  (e)  1  B.  &  Ad.  45. 

(c)  6  T.  R.  478.  (/)  1  Scott,  5pr;  5Bing.  N.C.519. 

id)  2  NewRep.315;  llVe8.628;       (;^)  3  B.  &  Ad.  478. 
and  tee  Baillie  v,  Moudigliani,       (A)  Ante,  p.  17. 
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Wag:er  policies     Seventhlvi  to  refer  to  a  class  of  cases  which  have  been  by 

or  •*  interest  w    -  V 

no  interest."  the  statute  law  of  the  country  declared  to  be  absolutely  null 
and  void.  This  class  are  what  are  called  wager-policies,  or, 
in  other  terms,  policies  on  "  interest  or  no  interest  J* 

Mr.  J.  Park  (a)  lays  it  down,  that  the  nature  of  the  con- 
tract of  insurance  in  its  original  state  was,  that  a  specific 
voyage  should  be  performed,  free  from  the  perils  of  the 
^  seas;"  and,  in  case  of  accidents  during  such  voyage,  the 
assurer,  on  consideration  of  the  premium  he  received,  was 
to  bear  the  merchant  harmless.  .It  followed,  frotn  thence, 
that  the  contract  related  to  the  safety  of  the  voyage,  thus 
particularly  described  in  respect  either  of  ship  or  cargo,  and 
that  the  assured  could  not  recover  beyond  the  amount  of  his 
real  loss. 

In  process  of  time,  however,  variations  were  made,  by 
express  agreement,  from  the  first  kind  of  policy;  and  in 
cases  where  the  trader  did  not  think  it  proper  to  disclose  the 
nature  of  his  interest,  the  assurer  dispensed  with  the  assured 
having  any  interest  either  in  the  ship  or  cargo.  In  this  kind 
of  policy,  valued  free  from  average,  and  "  interest  or  no 
interest"  it  is  manifest  that  the  performance  of  the  voyage  or 
adventure  in  a  reasonable  time  and  manner,  and  not  the  bare 
existence  of  the  ship  or  cargo,  is  the  object  of  the  insurance. 
Such  an  object  as  that,  with  a  reference  to  the  real  nature  of 
insurance,  "  that  it  is  a  contract  of  indemnity"  from  a  real  and 
manifest,  not  from  a  supposed  or  ideal  loss,  must  have  been 
originally  bad.  Indeed  it  had  been  declared  from  the  Bench, 
prior  to  the  discussion  o{Assievedo  v.  Cambridge  (6),  in  the 
reign  of  Queen  Anne,  that  such  insurances  were  formerly  held 
to  be  bad ;  for  it  is  taken  for  granted  in  1692  to  be  settled 
law  that,  in  former  times,  if  one  had  no  interest,  though 
the  policy  ran  "  interest  or  no  interest,"  the  insurance  was 
void.  After  argument  (but  a  second  argument  was  ordered, 
but  does  not,  from  any  reporter,  appear  ever  to  have  been 
made),  it  was  held    that  the  defendant  was  entitled  to  judg- 


(a)  Park  Ins.  vol.  2,  p.  551.  (6)  10  Mod.  77. 
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mmC  Upon  this  case  hord' Mansfield,  in  the  case  of  Goss 
Withers,  has  observed  {a),  that  the  man-of-war  which 
retook  the  ship,  brought  her  into  the  port  of  London^  and 
restored  her  to  the  owner  upon  reasonable  redemption :  (that 
appears  from  the  special  verdict) ;  and  then  the  owner,  not 
abandoning  the  ship,  could  only  have  come  upon  the  insurers 
for  the  redemption;  and  no  question  could  have  arisen  about 
die  change  of  property.  But  the  policy  being  '  interest'  or 
'  DO  interest/  without  benefit  of  salvage,  the  question  arose 
upon  the  terms  and  meaning  of  the  wager.  That  case  was 
not  determined.**  And  his  Lordship,  relating  the  circum- 
stances of  the  principal  case  of  Goss  v.  Withers,  says  (i), 
"  whatever  rule  ought  to  be  followed  in  favour  of  the  owner 
against  the  recaptor  or  vendee,  it  can  in  no  way  affect  the 
case  of  an  insurance  between  the  assurer  and  the  assured* 
The  ship  is  lost  by  capture;  though  she  be  never  condemned 
at  aD^  nor  carried  into  any  port  or  fleet  of  the  enemy,  the 
assurer  must  pay  the  value.  If,  after  condemnation,  the 
owner  recovers  or  retakes  her,  the  assurer  can  be  in  no  other 
condition  than  if  she  had  been  recovered  or  retaken  before 
eondemnation.  The  reason  is  plain,  from  the  nature  of  the 
contract.  The  assurer  runs  the  risk  of  the  assured,  and 
undertakes  to  indemnify :  he  must,  therefore,  bear  the  loss 
actually  sustained,  and  can  be  liable  to  no  more.  So  that  if, 
after  condemnation,  the  owner  recovers  the  ship  in  her  com- 
plete condition,  but  has  paid  salvage,  or  been  at  any  expense 
in  getting  her  back,  the  assurer  must  bear  the  loss  actually 
sustained.  This  point  would  not  have  been  started  in  policies 
upon  real  interest,  because  it  never  could  have  varied  the 
case,  but  wager  poUcies  gate  rise  to  it :  it  was  necessary  to 
set  up  a  total  loss,  as  between  third  persons,  for  the  purpose 
of  their  wager,  though,  in  fact,  the  ship  was  safe,  and  restored 
to  the  owner.  In  the  case  of  Spencer  v.  Franco  (c),  the 
South  Sea  ship,  Prince  Frederick,  had  returned  safe  to  the 


(a)  2  Barr.  695. 
(6)  2  Burr.  694, 695. 


(c)  Before  Lord  Hardwicke,  at 
Guild.1735.  LexMerc.red.4th.3l6. 
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port  of  London  with  her  cargo :  the  wagerers  contended  that 
she  was  totally  lost  at  La  Vera  Cruz,**  from  this  notion  of 
a  change  of  property,  but  failed.  Depaiba  v.  Ludlow  {a) 
was  also  a  wager  policy;  and  the  property  could  not  be 
changed,  because  there  was  then  no  war,  nor  even  a  declara- 
tion of  war:  but  the  Court  held  that,  as  the  ship  had  been 
once  taken  in  fact,  the  event  had  happened,  though  she  was 
afterwards  recovered.*'  So  in  the  case  of  Pond  v.  King  (6), 
which  was  also  a  wager  policy.  But  in  the  case  of  Fiiz" 
gerald  v.  Pole  (c),  the  majority  of  the  Judges  and  the  House 
of  Lords,  in  1754,  held  that,  though  the  ship  might  be 
deemed  for  a  time  *  as  lost,'  yet,  as  she  was  afterwards  reco- 
vered, the  event  of  a  total  loss  had  not  finally  happened, 
according  to  the  construction  of  the  wager." 

In  the  case  of  Depaiba  v.  Ludlow,  before  mentioned,  the 
counsel  there  observed,  and  was  not  contradicted  by  the 
Court,  that  insurances  upon  'interest  or  no  interest"  were 
introduced  since  the  Revolution :  and  from  the  date  of  the 
cases  of  wager  policies  mentioned  by  Lord  Man^eld  in 
Goss  V.  Withers,  this  appears  to  be  so ;  and  if  the  law  of 
England  (as  Mr.  J.  Park  observes  {d),  previous  to  the  Revo- 
Waper  policies  lution,  was  more  agreeable  to  the  true  intention  of  the  con- 
forbidden  by    jpi^j.  between  the  assurers  and  assured,  than  it  afterwards 

foreign  states.  ^  ,  ^ 

came  to  be — it  was,  accordmg  to  Magens  {e),  consonant  to 
the  laws  on  this  subject  of  most  of  the  commercial  states  in 
Europe,  viz.,  of  Middleburg,  Genoa,  Konisburg,  Rotterdam, 
and  Stockholm,  by  the  regulations  of  which  countries,  all 
insurances  upon  wagers,  or  "  as  interest  or  no  interest,"  are 
declared  absolutely  void,  and  of  no  effect. 
InEngUndthe         England,  after  the  bad  practice  of  resorting  to  these 
Couns  of       wagering  contracts  had  come  into  use,  the  Courts  of  Justice, 
tore^i^Tt^  particularly  the  Equity,  began  very  soon  to  treat  them  in 

wagerinf^  con- 
tracts with  an 

unfavourable  _ 

aspect.  (a)  Comyn's  R.  360.  {d)  Park  Ins.  552. 

(6)  1  Wils.  191.  (e)  2  Magens,  70,  65,  88,  189, 

(c)  5  Bro.  Par.  Cas.  131,  214.  267. 
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a  Tery  unfaTourable  manner.   In  the  case  of  Goddart  v. 

Garret  {a)^  the  defendant  had  lent  money  on  a  bottomry  Where  the  tt- 

bond,  but  had  no  interest  in  the  ship  or  cargo — the  money  do^^^tou' 

lent  was  800/.,  and  he  insured  450/.  on  the  ship ;  the  plain-  ^^^^j^ 

tifPs  bill  was  to  have  the  policy  delivered  up:  because  the  terestinthe 

defendant  was  not  interested  in  the  ship  or  cargo.  insnred^^iM^ 

Per  Curiam.— Take  it  that  the  law  is  settled,  that  if  a  man  ^^^^^ 

baa  no  hUerest,  and  insures,  the  insurance  is  void,  though  ^  ^  deliTerod 

up  to  be  cao* 

it  be  expressed  in  the  policy,  interested  or  not  interested***  celled. 
The  reason  that  the  law  goes  upon  is,  that  insurances  were 
made  for  the  benefit  of  trade,  and  not  that  persons  uncon- 
cerned therein,  and  who  were  not  interested  in  the  ship, 
should  profit  thereby ;  and,  where  one  who  wotild  have  the 
benefit  of  the  insurance,  he  must  renounce  all  interest  in  the 
ship.  And  the  reason  why  the  law  allows  that  a  man  having 
some  interest  in  the  ship  or  cargo  may  insure  more,  or  five 
times  as  much,  is,  that  a  merchant  cannot  tell  how  much  or 
how  little  his  fisu^tor  may  leave  in  readiness  to  lade  on  board 
bis  ship. — ^Per  Curiam. — Decree  the  policy  to  be  delivered 
np  to  be  cancelled. 

In  another  case  of  Le  Pypre  v.  Farr  (i),  which  was  a 
policy  of  insurance  on  goods  by  agreement,  valued  at  600^, 
and  the  assured  not  to  be  obliged  to  prove  any  interest;  the 
Lord  Chancellor  ordered  the  defendant  to  discover  what 
goods  he  had  on  board;  for,  although  the  defendant  offered 
to  renounce  all  interest  to  the  assurers,  yet  it  must  be  referred 
to  the  master,  to  examine  the  value  of  the  goods  saved,  and 
to  deduct  it  out  of  the  value  or  sum  of  600/.,  at  which  the 
goods  were  valued  by  the  agreement  And  by  this  decision, 
the  Court  held  that  the  assured  was  only  to  recover  an 
indemnity^  which  is  the  true  intent  and  meaning  of  the 
tantract. 

But,  notwithstanding  the  proper  and  legitimate  view  the 
Courts  of  Justice  took  of  these  descriptions  of  policies — the 
practice  still  continued  of  not  confining  the  insurance  to  real 


(a)  3  Vera.  S69,  Trin.  Tenn.  1692.         (6)  2  Vera.  716. 
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risks,  and  in  the  departing  entirely  from  the  spirit  of  the 
contract  of  insurance,  which  instrument,  for  the  protection 
of  trade,  had  first  been  introduced,  bad  and  dishonest  men 
began  to  endeavour  to  make  themselves  fortunes  at  once,  by 
means  of  perverting  the  design  and  utility  of  this  contract, 
which  ought  by  law  to  be  confined  to  the  real  and  serious 
risks f  which  were  to  be  endured  by  merchants  in  fair  deal- 
ing in  trade,  and  where  the  assurer  for  a  sufficient  conside- 
ration, the  premium,  took  upon  him  the  assureds  risk,  the 
practice  which  began  to  spring  up  after  the  Revolution  of 
insuring  ideal  risks,  grew  to  such  a  pitch,  that  the  Legislature 
at  length  considered  it  fit  to  interpose,  and  by  an  act  of  the 
Parliament  to  stay  this  dangerous  mode  of  trade,  and  to  give 
it  an  effectual  check,  and  by  strong  restrictive  rules,  to  settle 
what  interest"  a  merchant  should  by  the  statute  law  be 
required  to  have,  in  order  to  be  allowed  to  recover  what  he 
was  alone  entitled  to,  a  fair  indemnity  for  his  loss,  from  the 
persons  who  had  undertaken  upon  themselves  his  risk. 
The  statute,  Accordingly  an  act  of  19  Geo.  2,  c.  37,  was  passed,  in- 
cf  ^'  tituled  "  an  act  to  regulate  insurances  on  ships  belonging  to 
subjects  of  Great  Britain,  and  on  merchandises  or  effects 
laden  thereon." 

The  preamble  Whereas  it  hath  been  found  by  experience,  that  the  making 
of  the  act.  assurances  •  interest  or  no  interest,*  or  without  further  proof 
of  interest  than  the  policy,  hath  been  productive  of  many  per- 
nicious practioes,  whereby  great  number  of  ships,  with  their  car- 
goes, have  either  been  fraudulently  lost  or  destroyed,  or  taken 
by  the  enemy  in  time  of  war ;  and  such  assurances  have  en- 
couraged the  exportation  of  wool,  and  the  carrying  on  many 
other  prohibited  and  clandestine  trades,  which  by  means  of 
such  assurances  have  been  concealed,  and  the  persons  con- 
cerned secure  from  loss,  as  well  to  the  diminution  of  the  public 
revenue,  as  to  the  great  detriment  of  traders;  and  by  intro- 
ducing a  mischievous  kind  of  gaming  or  wagering,  under  the 
pretence  of  assuring  the  risk  on  shipping  and  fair  trade,  the 
institution  and  laudable  design  of  making  assurances  hath 
been  perverted ;  and  which  was  intended  for  the  encourage- 
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ment  of  trade  and  navigation,  has  in  many  instances  been 
hurtful  ofj  and  destructive  to  the  same. 

For  remedy  whereof  be  it  enacted,  that  no  aSSUTanee  or  No  insurance 
assurances  shall  be  made  by  any  person  or  persons,  bodies  on^in^^or 
corporate,  or  politic,  on  any  ship  or  ships  belonging  to  his  interest.** 
Majesty,  or  any  of  his  subjects,  or  on  any  'goods,  mer- 
chandises,  or  efiects,'  laden  or  to  be  laden  on  board  of  any 
such  ship  or  ships,  *  interest  or  no  interest ^  or  without  further 
proof  of  interest  than  the  policy,  or  by  way  of  gaming  or 
wagering,  or  without  benefit  of  salvage  to  the  assurer,  and 
that  erery  such  insurance  shall  be  null  and  void  (a). 

''Thai  assurance  on  private  ships  of  war,  fitted  out  by  any  Except  on 
of  bis  Majesty's  subjects,  solely  to  cruise  against  his  Majesty's  P^^^^^^'^tf 
enemies,  may  be  made  by  the  owners  thereof,  interest  or  no  p^Tpose  of 

cruizing. 

interest,  free  of  average,  and  without  benefit  of  salvage  to 
the  assurer:  anything  herein  contained  to  the  contrary  there- 
of in  anywise  notwithstanding  (6). 

"That  any  merchandises  or  effects  firom  any  x>orts  or  places  ^^^^^^^^ 
in  Emrope  or  America,  in  th&  possession  of  Spain  or  Por-  any  put  or 
tmgal,  may  be  assured  in  such  way  and  manner  as  if  this  act  or*!A^riair  m 
had  not  been  made  (c).  posaeasion  of 

^  '  the  crowns  of 

"That  all  and  every  sum  and  sums  of  money  to  be  lent  on  Spain  and 
bottomry  or  at  respondentia,  upon  any  ship  or  ships  belong- 
ing  to  any  of  his  Majesty's  subjects,  bound  to  or  from  the 
East  Indies,  shall  be  lent  only  on  the  ship,  or  on  the  mer-  All  sams  of 
chandises,  or  effects  laden,  or  to  be  laden  on  board  of  such  j^^mr^or^" 
ship,  and  shaU  be  so  expressed  in  the  condition  of  the  bond ;  ^l^^y'^^Jp 
and  the  benefit  of  salvage  shall  be  allowed  to  the  lender,  his  belonging  to 

®  .  his  JSlfejcsty's 

agents  or  assigns,  who  alone  shall  have  a  right  to  make  as-  subjects,  bound 
smramee  on  the  money  so  lent :  and  no  borrower  qf  money  on  bdiesl^^ 
bottomry  or  respondentia,  as  aforesaid,  shall  recover  more  ^^^^^^e^ 
on  amy  assurance  than  the  value  qf  the  ship  or  qf  the  mer-  ship  or  goods 
chandises  or  effects  laden  on  board  such  ship,  exclusive  of  and^Uie  lender 
the  money  so  borrowed,-  and  m  case  it  shall  appear  that  the  f^^^^^^^J^ 
value  of  his  share  of  the  ship,  or  in  the  merchandises  or  sure  the  money 
eiGxts  laden  on  board,  doth  not  amount  to  the  /uB  sum  or 
(«)  Sect.  1.  (6)  Sect  2.  (c)  Sect  3. 
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sums  he  h^d  borrowed  as  aforesaid,  such  borrower  shall  be 
responsible  to  so  much  of  the  money  borrowed  as  he  hath 
not  laid  out  on  the  ship  or  merchandise  kden  thereon,  with 
lawful  interest  for  the  same,  together  with  the  assurance  and 
all  other  charges  thereon,  in  the  proportion  the  money  not 
laid  out  shall  bear  to  the  whole  money  lent,  notwithstanding 
the  ship  and  merchandise  be  totally  lost**  (a).  Upon  the  last 
section  it  is  observable  that  none  but  the  lender  shall  have  a 
right  to  make  insurance  on  the  money  lent.  It  is  also  to  be 
observed,  that  this  regulation  of  insurance  on  bottomry  or 
respondentia,  extends  only  to  East  India  ships :  and,  there- 
fore, an  insurance  of  a  respondentia  interest  upon  any  other 
ship,  may  be  made  in  the  same  manner  as  they  used  to  be 
before  this  act. 

It  has  been  decided  upon  this  clause  of  the  act,  that  it 
never  meant,  or  intended  to  make,  any  alteration  in  the  man- 
ner of  insurances  ;  and  it  was  declared  by  the  Court,  in 
Glover  v.  Black,  before  referred  to  (6),  that  the  established 
law  and  usage  of  merchants  was,  that  respondentia  and  bot- 
tomry must  be  specified  by  name  in  the  policy  of  insurance. 

By  the  first  section  of  the  act,  all  policies  of  insurance 
made  contrary  to  it  are  absolutely  void,  and  of  no  effect 

I  proceed  now  to  consider,  Jirst,  the  cases  which  have,  by 
the  decisions  of  the  Courts  upon  this  act,  been  held  not  to 
fall  within  the  description. 
Tboi9Geo.2,  The  19  Geo.  S,  c.  37,  does  not  extend  to  insurances  on 
extend  to  foreign  property,  for  in  fact  they  do  not  come  within  the 
words  of  the  statute.  This  point  has  also  been  set  at  rest 
by  several  decisions  in  the  courts  of  law,  TheUuson  v. 
Fletcher  (c);  and  it  was  much  discussed  in  the  case  of 
Craufurd  v.  Hunter  (cQ.  In  this  case  one  question  was,  the 
insurance  being  in  Dutch  prize-ships,  whether  a  count  in  the 
declaration  averring  that  the  plaintiffs,  as  commissioners  for 
the  disposal  of  Dutch  ships  and  effects,  made  the  insurance. 


(a)  Sec.  5. 
ib)  Ante,  p.  15. 
(c)  Doug.  315. 


{d)  8  T.  R.  13»  and  see  Lucena  v. 
Craufurd,  1  Taunt  325,  referred  to 
at  mUe,  p.  7. 
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and  that  the  said  ships,  or  any  of  them,  were  not  belonging 
to  his  Majesty,  or  any  of  his  subjects,  was  good.  The  point 
was  argued  on  demurrer. 

LfOrd  Kenyan. — This  question  depends  on  the  construc- 
tion of  the  statute  19  Geo.  2,  c.  37 ;  for,  notwithstanding 
the  argument,  I  think,  at  common  law,  a  person  might  insure 
without  having  any  interest  /  but  the  preamble  and  the 
enacting  clause  remove  all  doubt:  for  the  act  recites  the 
mischief  and  inconveniences  that  had  arisen  from  making 
assurances  *  interest  or  no  interest/  and  then  it  enacts  (not 
declaring)  that  no  such  assurance  shall  be  made,  except  in 
certain  cases,  which,  for  very  wise  and  politic  reasons,  were 
excepted.  Therefore  I  am  satisfied  that  this  count  is  good, 
unless  on  an  insurance  prohibited  by  the  statute.  But  that 
statute  only  applies  to  ships  belonging  to  his  Majesty  or  any 
of  his  subjects,  and  does  not  extend  to  foreign  ships." 

In  the  recent  case  of  Suilierland  v.  Pratt  (a),  the  declara- 
tion stated,  that  the  plaintiff  caused  to  be  made  a  policy  of 
insurance,  purporting  thereby  and  containing  therein  that 
Messrs.  Boggs,  Taylor,  arid  Co.,  as  well  in  their  own  names 
as  in  the  name,  &c«,  did  make  an  assurance,  and  cause  them- 
selves to  be  assured,  with  the  General  Marine  Insurance 
Company, '  lost  or  not  lost,'  at  and  from  Bombay  to  London, 
upon  any  kind  of  goods,  &c.,  &c.,  and  beginning  the  adven- 
ture from  the  loading  of  said  goods  on  board  the  said  ship, 
and  until  the  same  should  be  there  discharged  and  safely 
landed.  The  insurance  was  declared  to  be  on  300  bales  of 
cotton.  The  dedaration  went  on  in  the  ordinary  form,  and 
then  averred  that  the  said  goods  were,  on  1st  September, 
1841,  shipped  at  Bombay,  on  the  said  voyage;  that  the 
plaintiff  was,  during  the  said  voyage,  interested  in  the  said 
goods  in  the  said  policy  mentioned,  and  laden  on  board  the 
said  ship,  to  the  amount  insured ;  that  the  said  insurance 
was  made  for  the  use  and  benefit  and  on  the  account  of  the 
plaintiff  SA  aforesaid  ;  that  the  said  ship  afterwards  sailed  on 
the  said  voyage,  and  being  injured  by  tempestuous  weather, 
(a)  11  M.  &  W.  296. 
D 
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whereby  the  said  goods  were  wetted  and  damaged^  and  ren- 
dered of  no  use  or  value  to  the  plaintiff. 

The  eighth  plea^  after  stating  that  though  the  said  ship, 
with  the  said  goods  on  boards  departed  and  set  sail  upon  the 
said  voyage  from  Bombay  to  London^  and  although  the  said 
goods  were  damslged  and  diminished  in  use  and  value  on  the 
said  voyage;  and  although,  after  the  commencement  and 
during  the  course  of  the  said  voyage,  and  after  the  ship  had 
sailed  on  the  said  voyage  for  divers  days,  to  wit,  thirty-five 
days-;  and  for  divers  miles,  to  wit,  1000  miles,  the  plaintiff 
acquired  an  interest  in  the  said  goods,  and  then,  to  wit,  on 
the  10th  day  of  September,  1 841,  became  and  was  interested 
in  the  said  goods,  to  wit,  to  the  value  and  amount  in  that 
behalf  mentioned ;  nevertheless  that  the  said  goods  were  so 
damaged  and  diminished  in  value,  as  in  the  declaration  men- 
tioned, before  the  plaintiff  acquired  or  had  any  interest 
therein'^  To  this  plea  the  plaintiff  demurred  generally. 
Martin^  the  counsel  for  the  plaintiff,  in  support  of  the  de- 
murrer, said  the  question  of  substance  which  had  arisen  on 
the  demurrer  was,  whether  it  was* legal  to  enter  into  such  a 
contract  of  insurance  as  is  mentioned  in  the  eighth  plea? 
This  was  a  case  of  a  policy  of  goods,  *^  lost  or  not  lost,"  at 
and  from  Bombay  to  London^  beginning  the  adventure  from 
the  lading  of  the  goods  on  board  the  ship  till  their  arrival 
and  safe  discharge  in  London.  The  defendants,  therefore^ 
expressly  contract  to  the  plaintiff  to  be  responsible  to  the 
plaintiff  from  the  loading  of  the  goods  at  Bombay^  till  their 
arrival  and  safe  discharge  at  London.  The  plaintiff  is  ad- 
mitted by  the  plea  to  have  become  interested  in  the  goods 
during  the  voyage^  and  the  defendants  have  engaged  to 
become  responsible  to  him  for  any  loss  they  have  sustained 
during  the  entire  course  of  that  voyage.  Why  are  they  not 
to  be  held  to  their  contract?  At  the  common  law  a  contract 
of  insurance  was  legale  without  any  interest  in  the  assured. 
Craufurd  v.  Hunter  (a),  confirmed  by  the  Court  of  Ex- 
chequer Chamber  in  Ireland^  i.  he  case  of  the  British  Assu-^ 
(fl)  8  T.  R.  13. 
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ranee  Company  t.  Mc^gee  (a).    Is  there,  then,  anything  in 
the  statute  19  Geo.  2,  c  37,  to  affect  this  case?  That 
statute  enacts,  ''that  no  assurance  shall  be  made  on  any 
.  British  ship,  or  any  '  goods,  merchandises,  or  effects,'  laden 
on  board  of  any  such  ship  or  ships,  '  interest  or  no  interest,* 
or  without  further  proof  of  interest  than  the  policy,  or  by 
way  of  gaming  or  wagering,  or  without  benefit  of  salvage.** 
Tbb  is  not  a  case  where  there  is  no  proof  of  interest  than 
the  policy,  nor  is  it  a  case  of  "  gaming  or  wagering.*'  The 
plaintiff*  has  the  interest  of  a  pledgee,  and  to  protect  himself 
against  loss,  as  such  makes  an  assurance:  there  is  nothing 
illegal  in  that  either  at  common  law  or  by  the  statute.  He 
liad  the  greatest  possible  interest  in  the  arrival  of  the  goods 
in  the  condition  in  which  he  supposed  them  to  be,  when  he 
made  the  advance  on  them  so  as  to  secure  him  from  loss. 
Judgment  was  given  for  the  plaintiff^  on  the  demurrer,  as  we 
have  already  seen  in  Section  IL  (6). 

In  the  above  case  the  defendants  pleaded,  in  the  first  Where  the  con. 
place,  non  assumpsit ;  upon  which  issue  was  joined,  and  was  ^fd^^^t£b^ 
tried  before  Lord  Abinger,  C.  B.,  Sit.  after  Trin.  Term,  1 843.  ^i;;^prrlon 
At  the  trial,  it  appeared  thai  the  insurance  in  question  (c).     &  security 

,     i  mi  t  I      for  advances 

bad  been  made  by  Boggs,  Taylor,  and  Co.,  who  were  the  made  by  him, 
consignees  of  the  goods  in  question,  for  the  security  of  the  l^^meut^that 
plaintiff;  to  whom  they  had  pledged  the  bill  of  lading,  which  J^iJ'^J*^^ 
was  indorsed  generally  to  bearer,  as  a  security  for  certain  bills  insurance  on 
of  exchange  accepted  by  the  plaintiff*  for  the  accommodation  |he  benefit^of 
of  Boggs,  Taylor,  and  Co.,  and  which  the  plaintiff*  refused  J^aft^'the 
to  accept  until  Boggs,  Taylor,  and  Co.  had  made  the  insur-  ^^Jj^^^jj^*'** 
ranee  in  question,  and  deposited  the  policy  with  him.    It  pledgee  may 
was  contended  for  the  defendants,  that  this  was  not  sufficient  ^i^^y  in 
to  entitle  the  plaintiff*  to  sue,  in  his  own  name,  on  the  policy. 
The  Lord  Chief  Baron  overruled  the  objection,  and  a  verdict 
was  given  for  the  plaintiff*. 

In  the  Term  following,  a  rule  for  a  new  triiil  was  moved 

}  III 

(a)  Cooke  &  Alcock,  182,  (c)  See  the  declaration  in  the 

{jb)  Ante,  p.  12.  last  case,  ante,  p.  12. 
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for,  oh  the  ground  of  misdirection  (a).  The  counsel  for  the 
defendants  contended  that  a  mere  pawnee  of  a  policy  of 
insurance  cannot  sue  in  his  own  name. 

Parke,  B. — "  Or  rather  whether  the  pawnee  of  goods 
assigned  to  him  by  the  indorsement  of  the  bill  of  lading  can 
insure  them  ?** 

The  counsel  for  the  defendants  contended  that,  if  Boggs, 
Taylor,  and  Co.  intended,  in  case  they  pud  off  the  accept- 
ances, to  have  the  right  in  their  own  names  to  sue,  they  could 
not,  by  depositing  with  the  plaintiff,  vest  the  right  to  sue  in 
him. 

Parke,  B. — The  question  is  one  of  fact — whether  the 
insurance  was  not  made  for  securing  the  interest  of  the 
plaintiff?" 

Parke,  B. — If,  before  any  arrangement  with  the  plaintiff, 
Boggs,  Taylor,  and  Co.,  had  insured  the  goods,  and  then 
had  agreed  for  the  deposit  of  the  bill  of  lading  and  the  policy 
with  him,  I  agree  they  would  have  been  the  persons  to  sue ; 
but  here  it  was  a  question  for  the  jury,  *  whether  the  insur- 
ance was  not  made  by  them  as  agents,  and  for  the  benefit  of 
the  plaintiff?*" 

Lord  Abinger,  C.  B. — The  evidence  was,  he  refused  to 
accept  till  they  had  made  the  insurance.  In  such  a  case,  if 
the  party  cannot  sue  in  his  own  name,  how  can  he  have  the 
benefit  of  the  pledge  ?" 

Parke,  B. — "  It  seems  to  turn  entirely  on  a  question  of 
fact ;  and  there  is  very  good  evidence  that  the  policy  was 
made  for  the  benefit  of  the  plaintiff,  to  cover  his  interest  in 
the  goods ;  and  it  is  clear  he  had  an  insurable  interest." 

Per  Curiam. — Rule  refused. 

But  in  the  case  of  Powles  and  others  v.  Innes  {b)  it  was 
decided,  that  where  a  person  has  assigned  away  his  interest 
in  a  ship  or  goods,  after  making  a  policy  of  insurance  upon 
them,  he  cannot  sue  upon  the  policy,  except  as  a  trustee  for 
the  assignee,  in  a  case  where  the  policy  is  handed  over  to 


(a)  12M.  &W.  16. 


(6)  Ante,  p.  8. 
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him  upon  the  assignment,  or  there  is  an  agreement  that  it 
shall  be  kept  alive  for  his  benefit. 
It  has  been  quite  settled  that  a  valued  policy  is  not  a  AwiWpoljcy 

*^  IS  not  a  wager 

wager-poHcy,  though  there  existed  at  one  time  a  little  con-  policy, 
fusion  in  the  minds  of  some  about  the  two  descriptions, 
which,  however,  has  been  cleared  away  by  the  lucid  expla- 
nation of  the  difference  between  the  two  by  Lord  Mansfield^ 
Lord  Kenyon^  and  others  of  the  Judges. 

In  the  important  case  of  Lewis  and  Another  v.  Rucker  (a). 
Lord  Mansfield,  delivering  the  resolution  of  the  Court  upon 
the  whole  case,  says, — T^e  second  objection  with  which 
this  case  has  been  much  entangled  is  taken  from  this  being 
a  valued  policy.  I  am  a  little  at  a  loss  to  apply  the  argu- 
ments drawn  from  thence.  It  is  said  'that  a  valued  is  a 
wager  policy*  (like  '  interest  or  no  interest'),  if  so,  there  can 
be  no  average  loss,  and  the  assured  can  only  recover  as 
for  a  total,  abandoning  what  is  saved,  because  the  value 
specified  is  fictitious.*'  A  valued  policy  is  not  to  be  consi- 
dered as  a  wager  policy,  or  like  '  interest  or  no  interest if  it 
was,  it  would  be  void  by  the  act,  19  Geo.  2,  c.  SI.  The  only 
effect  of  the  valuation  is  fixing  the  amount  of  the  prime  cost, 
jast  as  if  the  parties  admitted  it  at  the  trial ;  but  in  every 
argument,  and  for  every  other  purpose,  it  must  be  taken  that 
the  value  was  fixed  in  such  a  manner  as  that  the  assured 
only  meant  to  have  an  indemnity.  If  it  be  undervalued,  the 
merchant  himself  stands  assurer  of  the  surplus.  If  it  be  much 
overvalued,  it  must  be  done  with  a  bad  view :  either  to  gain, 
contrary  to  the  act  of  the  late  king,  or  with  some  view  to  a 
fraudulent  loss.  And,  therefore,  the  assured  never  can  be 
allowed  in  a  Court  of  Justice  to  plead  that  he  has  greatly 
overvalued,  or  that  his  interest  was  a  trifle  only.  It  is  The  merchant 
settled  'that,  upon  valued  policies,  the  merchant  need  only  H^f^Jj-SS^to 
prove  some  interest,  to  take  it  out  of  the  19  Geo.  2,  because  t^cj^g^-^*** 
the  adverse  party  has  admitted  the  value,  and  if  more  was 
required,  the  agreed  valuations  would  signify  nothing but. 


(a)  2  Burr.  1170. 
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The  effect  of 
the  valuation  is 
on/y  to  fix  con- 
dunvdjf  the 
prime  cost. 


8.  Profits  arc 
a  ffood  insn- 
rable  interest 


if  it  should  come  out  in  proof  that  a  man  had  insured  SOOO/., 
and  had  interest  to  the  value  of  a  cable  only,  there  never  has 
been,  and  I  believe  there  never  will  be,  a  determination  that, 
by  such  an  evasion,  the  act  of  Parliament  may  be  defeated. 
There  are  many  conveniences  from  allowing  valued  policies, 
but  where  they  are  used  merely  as  a  cover  to  a  wager,  they 
would  be  considered  as  an  evasion^  The  effect  of  the  valua- 
tion is  only  fixing  conclusively  the  prime  cost.  If  it  be  an 
open  policy,  the  prime  cost  must  be  proved — in  a  valued 
policy  it  is  agreed  (a).  To  argue  that  there  can  be  no 
adjustment  of  an  average  loss  upon  a  valued  policy,*'  is  di- 
rectly contrary  to  the  very  terms  of  the  policy  itself.  It  is 
expressly  subject  to  average,  if.  the  loss  upon  sugars  exceed 
5  per  cent. ;  if  it  was  not,  the  consequence  would  not  be  that 
every  partial  loss  must  thereby  become  total,  but  the  event, 
to  entitle  the  assured  to  recover,  would  not  happen,  unless 
there  was  a  total  loss.  Consequently  the  plaintiffs  in  this 
case  would  not  be  entitled  to  recover  at  all ;  for  there  is  no 
colour  to  say  this  was  a  total  loss.  Besides,  the  plaintiffs 
have  taken  to  the  goods,  and  sold  them.'* 

Eighthly,  profits  expected  to  be  made  are  a  ''good  in- 
surable interest"  The  doctrine  laid  down  by  Lord  Mans- 
field  in  the  above  case  was  acted  upon  by  his  Lordship  in  a 
subsequent  case  of  Grant  v.  Parkinson  (b).  It  was  an  action 
on  a  policy  of  insurance  on  the  ship  Providence^  ''  at  and 
from  Surinam,  or  whatsoever  other  ports  in  the  West  Indies 
at  which  the  ship  might  load,  to  Quebec.'*  At  the  trial, 
before  Lord  Mansfield,  at  the  Sit.  after  Trin.  Term,  the  prin- 
cipal question  on  the  merits  was,  whether  the  plaintiff  had 
an  insurable  interest.  It  was  an  insurance  on  the  profits 
expected  to  arise  on  a  cargo  of  molasses,  belonging  to  the 
plaintiff,  who  had  a  contract  with  Government  to  supply  the 


(a)  By  the  usa^e  at  Lloyd's, 
where  liberty  is  given  by  the  po- 
licy "to  declare  and  value"  after 
the  policy  is  executed,  and  no 
declaration  or  valuation,  it  is  con- 


sidered as  an  open  policy.  2  B. 
&  Ad.  651.  And  see  Harman  and 
others  r.  Kingston,  3  Camp.  150. 

(6)  22  Geo.  3,  in  B.  R.  Mich. 
Park  Ins.  561. 
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onvjr  wiih  spruce  beer.  Lord  Man^eld  thought  it  an 
insurable  interest.  But  the  part  of  the  case  which  calls  for 
our  attention  at  present  was  a  clause  declaring  that,  in  the 
cue  of  lo88»  it  was  agreed  that  the  profits  should  be  valued 
at  IOO(ML»  without  any  other  voucher  than  the  policy."  This, 
it  waa  inaisted,  rendered  the  poHcy  void,  within  the  spirit  of 
the  19  Geo.  2,  c.  87.  Lord  Mansfield,  at  the  friaCinclined 
to  think  the  contract  was  a  fair  one;  but  still  he  could  not 
get  over  the  objection^  the  instrument  being  void  on  the  face 
of  iL  His  Lordship,  however,  saved  the  point  for  the  opinion 
of  the  Court,  a  verdict  being  entered  for  the  plaintiff,  subject 
to  that  reference.  In  Michaelmas  Term  following  the  matter 
came  on  to  be  heard,  when,  after  full  argument  at  the  Bar, 

Lord  Mansfield,  C.  J.,  said. — I  have,  since  the  sitting  at 
GuUdhaO,  on  further  consideration,  changed  my  opinion.  I 
then  thought  the  present  policy  within  the  act  of  Parliament, 
I  now  think  otherwise.  On  the  construction  of  the  act,  it  has 
uniformly  been  held  that  a  valued  policy  is  not  void.  It  is 
meumient  on  the  plaintiff'  to  prove  some  interest,  but  it  is  not 
necessary  to  go  into  the  whole  value.  In  the  case  of  Lewis 
V.  Rmeker  (a)  this  doctrine  was  much  considered.  (His  Lord- 
ship read  the  words  already  mentioned  in  that  case,  and 
proceeded.)  This  insurance  is  on  the  profits'*  of  a  cargo 
belonging  to  a  man  having  a  contract  to  supply  the  army, 
and  if  it  arrive  the  profits  are  pretty  certain.  The  meaning 
of  the  policy  is  not  to  evade  the  act  of  Parliament,  but  to 
avoid  the  diflSculty  of  going  into  an  exact  account  of  the 
qmantum.  I  cannot  distinguish  this  from  a  valued  policy : 
there  is  no  pretence  for  saying  it  is  a  wagering  one." 

The  other  Judges  concurred,  and  the  postea  was  given  to 
the  plaintiff. 

If  the  plaintiff  must  prove  his  interest,  and  the  policy  only  jy^^^^^ 
saves  him  the  trouble  of  showing  its  amount,  it  is  a  valued        «  ^ahud 
poUey  and  good;  but  if  it  dispenses  with  all  proof  of  interest,  pUicy!^ 
it  is  within  the  act  and  void.    Thus  in  the  case  of  Murphy 
V.  Bell  (6),  where  a  policy  of  insurance  stipulated,  ^'  that  the 
(a)  Ante,  p.  37.  (6)  4  Bing.  567. 
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goods  insured  were,  and  should  be  valued  at  five  tierces  of 
coffee,  valued  at  27/.  per  tierce,  say,  135/. ;  the  policy  to'  be  a 
sufficient  proof  of  interest,^  it  was  held  that  the  policy  was 
void  under  the  act.  Besi^  C.  J.,  said,  This  is  a  full  admis- 
sion of  all  which  the  assured  would  be  required  to  prove,  as 
well  as  to  his  having  goods  on  board,  as  to  the  value  of  those 
goods.  The  words  '  should  be  valued  at  five  tierces  of  coffee,* 
admit  that  five  tierces  of  coffee  belonging  to  him  were  on 
board.  That  would  dispense  with  the  necessity  of  proving 
that  any  coffee  belonging  to  the  plaintiff  was  on  board.  The 
words  '  the  policy  to  be  deemed  sufficient  proof  of  interest,' 
are  of  precisely  the  same  import-  as  the  words  '  without 
further  proof  of  interest  than  the  policy.'  As  no  inquiry  is 
to  be  made  whether  the  assured  had  any  property  in  the 
ship  insured  or  not,  it  is  in  effect  an  insurance  *  interest  or 
no  interest.' " 

The  commis-       In  a  case  before  Lord  Kenyon  (a),  where  the  interest  was 
■uwur«[  as  con-  Stated  in  the  policy  to  be  "  on  the  commissions  of  the  plain- 
J^r^li^at       ^®  consignee  of  the  cargo,  valued  at  1500/."   His  Lord- 
1  mi  held  to    ship  expressed  a  strong  opinion  that  this  was  a  good  insurable 
raUe^Utur^!^  interest,  but  the  matter  being  compromised,  it  did  not  come 
to  any  decision.    Afterwards  the  question  was  brought 
for  the  opinion  of  the  Court  upon  a  case  reserved  (6).  The 
policy  stated  the  insurance  to  be  on  profits  valued  at  2,000/. 
The  declaration  averred,  and  the  fact  was,  that  the  assured 
was  interested  in  the  profits  to  arise^  and  be  made^  from  the 
sale  and  disposal  of  the  said  cargo  of  goods.  This  case  was 
twice  argued  at  the  Bar,  once  in  the  time  of  Lord  Kenyon^ 
and  after  taking  time  to  deliberate  the  judgment  of  Mr.  J. 
Grosef  Mr.  J.  Le  Blanc^  and  himself,  was  delivered  by  Mr. 
J.  Lawrence^  in  a  luminous  manner,  who  declared  at  the 
close  of  it,  that  Lord  Kenyon  concurred  in  the  judgment. 
The  decision  was,  that  such  profits  were  the  subject  of  in- 
surance.  Mr.  J.  Lawrence  in  this  judgment,  refers  largely 
to  the  foreign  writers  on  this  subject. 

(fl)  Flint  c.  Le  Mesurier.  sit.  after       (b)  Barclay  r.  Cousins,  2  East* 
H.  T.  1 796,  at  Guild.  Park  Ins.  563.  544. 
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"  The  case  states^  that  the  insured  shipped  on  board  the 
ship  Jonah  a  cargo  of  goods,  to  be  carried  on  a  trading 
▼oyage :  so  that  it  appears  that  he  had  an  interest  in  the 
profits  to  arise  from  a  cargo,  which  was  liable  to  be  affected 
by  the  perils  insured  against    And  the  question  is,  if,  on  an 
insurance  made  on  the  profits  to  arise  from  such  cargo,  the 
plaintifi*  can  recoTcr  ?   As  insurance  is  a  contract  of  indem- 
nity, it  cannot  be  said  to  be  extended  beyond  what  the  design 
of  such  species  of  contract  will  embrace,  if  it  be  applied  to 
protect  men  from  those  losses  and  disadvantages  which,  but 
for  the  perils  insured  against,  the  assured  would  not  suffer ; 
and  in  every  maritime  adventure  the  adventurer  is  liable  to 
be  deprived  not  only  of  the  thing  immediately  subjected  to 
the  perils  insured  against,  but  also  of  the  advantages  to  arise 
from  the  arrival  of  those  things  at  their  destined  port.  If 
they  do  not  arrive,  his  loss  in  such  case  is  not  merely  that  of 
his  goods  or  other  things  exposed  to  the  perils  of  navigation, 
but  of  the  benefits  which,  were  his  money  employed  in  an 
undertaking  not  subject  to  the  perils,  he  might  obtain,  with- 
out more  risk  than  the  capital  itself  would  be  liable  to :  and  if, 
when  the  capital  is  subject  to  the  risks  of  maritime  commerce, 
it  be  allowable  for  the  merchant  to  protect  that  by  insuring 
it,  why  may  he  not  protect  those  advantages  he  is  in  danger 
of  losing  by  their  being  subjected  to  the  same  risks  ?    It  is 
surely  not  an  improper  encouragement  of  trade  to  provide 
that  merchants,  in  case  of  adverse  fortune,  should  not  only 
not  lose  the  principal  adventure,  but  that  that  principal  should 
not,  in  consequence  of  such  bad  fortune,  be  totally  unpro- 
ductive ;  and  that  men  of  small  fortunes  should  be  encouraged 
to  engage  in  commerce,  by  their  having  the  means  of  pre- 
serving their  capitals  entire,  which  would  continually  be 
lessened  by  the  ordinary  expenses  of  living,  if  there  were  no 
means  of  replacing  that  expenditure,  in  case  the  returns  of 
their  adventures  should  fail.    Where  a  capital  is  employed 
subject  to  such  risks,  in  case  of  loss,  the  party  is  a  sufferer 
by  not  having  used  his  money  in  a  way  which  might,  with  a 
moral  certainty,  have  made  a  return  not  only  of  his  principal 
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but  of  profit:  and  it  is  but  playing  with  words  to  say  that,  in 
such  case^  there  is  no  loss,  because  there  is  no  possession; 

Opinion  of      and  that  it  is  but  a  disappointment   Foreign  writers  opon 

Sn^BTiScer*  insurance,  whose  doctrines  form  the  greatest  part  of  our  law 
on  this  subject,  certainly  do  not  treat  of  insurance  on  profits 
as  a  matter  inconsistent  with  the  true  nature  and  design  of 
such  a  contract ;  and  where  it  is  spoken  of  by  them  as  a 
species  of  insurance  which  cannot  be  made,  this  latter  doc- 
trine will  be  found  to  be  referable  to  the  positive  institutions 
of  different  nations,  who  have  thought  it  wise  to  prohibit  it. 

R^^oting  Roccus,  an  licUian  jurist,  inquiring  how  goods  that  are  lost 
are  to  be  valued,  has  in  his  Notabilia  de  AssecuraiionibuSf 
No.  3,  this  passage :  *  Distingue  aut  merces  fuerunt  aestimate 
pro  certa  quantitate  tempore  contractus  assecurationis,  et 
tunc  non  sumus  in  dubia  quia  dicta  quantitas  sestimata  sol- 
venda  est;  aut  assecuratio  fuit  facta  pro  asportandis  mercibus 
salvis  Roman,  et  tunc  astimatio  inspicienda  est  Romts.  Aut 
assecuratio  fuit  facta  simpUdter,  de  solvendo  aestimationem 
sen  valorem  mercium,  in  casu  periculi,  si  navis  perierit,  et 
tunc  inspici  debet  tempus  obligadonis,  et  prout  tunc  valebant, 
debet  fieri  sestimatio,  et  sic  damnum  quod  assecuratus  patitur 
in  amissione  rei,  non  lucrum  fasciendum  consideratur.*'  And 
for  this  he  cites  Santema,  a  Portuguese  lawyer,  de  Assecu- 
rationibus,  part  the  3d,  num.  40  and  41 ;  in  which  book  there 
is  a  long  disquisition  to  show  that,  in  this  latter  case,  the 
profit  on  the  goods  is  not  to  be  paid,  but  only  the  value  at 
the  time  of  the  insurance.  So  that  it  seems  the  insurance  of 
profit  is  so  far  from  being  inconsistent  with  the  nature  of 
insurance,  that,  e  contri,  Santerna  thinks  it  necessary  to  show 
by  argument,  that  the  profit  is  not  to  be  considered  in  all 
cases ;  and  that  where  the  assurance  is  made  simpliciteTf  then 

Stracca.         lucrum  non  spectatur.  And  Stracca,  another  Italian  lawyer, 

agrees  with  Santerna  in  his  Gloss,  No.  6.   In  France  such 

assurances  were  unlawful ;  but  that  depends,  according  to 

yalin,asthe  Valin,  on  the  ordinance  of  the  marine,  which  also  forbids 
Uw  of  France.  , 

insurance  upon  freight ;  and  the  reason  given  by  Valin  for 
making  these  ordinances,  with  respect  to  the  one  and  the 
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oiber»  is  the  same ;  so  in  Hottand,  it  appears  from  Bynker-  2''^ S«lliiwi« 
shoeFs  Quaestiones  Juris  Privati^  book  4,  c  5,  that  such  in-  HoUaad. 
torances  cannot  be  legally  made  there ;  but  that  is  by  the 
poaitiTe  laws  of  that  country;  notwithstanding  which,  the 
practice  has  so  generally  obtained  to  insure  expected  profits, 
as  that  in  a  case  he  there  states,  the  majority  of  the  Judges 
of  the  Court  where  the  question  arose,  determined  in  favour 
of  the  assured ;  and  those  who  opposed  that  decision,  rested 
their  opinions  on  the  positive  laws  of  the  country,  and  not  on 
inch  contracts  being  contrary  to  the  nature  of  insurance.  In 
this  country,  there  is  no  law  forbidding  such  insurance ;  un- 
less it  could  be  shown  that  the  insured  had  no  interest  in  the 
profits,  or  that  from  its  nature  it  must  be  a  mere  wager,  so  as 
to  bring  the  case  within  the  stat.  19  Geo.  2;  and  that  they 
are  not  considered  as  contracts  inconsistent  with  the  general 
nature  of  insurance  is  proved,  by  the  instance  put  of  an  in- 
surance on  freight ;  which,  as  was  very  truly  argued  at  the 
Bar,  differs  only  from  the  case  now  before  us  in  the  same 
d^ree  as  a  return  of  capital  vested  in  shipping  differs  from 
a  return  of  capital  vested  in  merchandise :  and  by  the  cases 
of  Grant  v.  Parkinson,  in  Marshall^  95, 3d  edit. ;  and  Park. 
561,  8th  edit,  which  was  an  insurance  on  profits  of  a  cargo 
of  molasses ;  and  the  case  of  Henrickson  and  Walker,  and 
Hemriekson  and  Margetson,  Mich.  1776  (a).    The  authority 

(a)  Mr.  Justice  Lawrence  read  per  cent,  and  in  case  of  loss,  to 

tiie  foDowin^  note  of  that  case  at  pay  without  further  proof  of  in- 

the  time :  terest  than  this  policy.  The  plain-  ^ 

Henrickson  «.  Margetson,  and  tiff  averred,  that  the  ship  was  not 

the  tame  against  Walker.   These  a  ship  belonging  to  his  Majesty,  or 

were  two  actions  on  the  same  po-  any  of  his  subjects ;  and  that  the 

licy,  against  two  different  under-  imaginary  profit  mentioned  in  the 

wnters.    It  was  a  policy  of  insu-  said  memorandum  was,  and  is  un- 

rance  at  an^l  from  Bordeaux  to  derstood  and  meant  "  to  be  the 

Hamburgh,  on  imaginary  profit,  profit  which  the  said  cargo  of 

The  declaration  stated  the  policy  indigo  would  produce  upon  the 

I4th  December,  1775,  on  the  ship  sale  thereof  at  Hamburgh,  if  the 

TImmv,  of  Bremen,  on  indigo  va-  same  should  arrive  there  in  safety." 

laed  at  9,600/L ;  under  which  policy  That  the  defendant  became  an  as- 

was  a  memorandum,  viz.  the  fol-  surer  of  200/.  on  the  said  imaginary 

loving  ia  on  imaginary  profit  at  3i  profit  $  that  the  cargo  of  indigo  was 
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of  GratU  and  Parkinson^  as  applied  to  this  case,  has  been 
attempted  to  be  gotten  rid  of  by  observing  that  the  thing 
insured  there  was  the  profits  of  a  specific  cargo :  but  in  that 
respect  the  two  cases  do  not  differ;  for  this  is  an  insurance 
on  a  specific  cargo ;  and  we  have  no  ground  to  say  that  the 
profits  of  a  cargo  to  be  exchanged  in  the  African  trade,  from 
which  exchange  the  profits  will  arise,  are  not,  to  use  the  ex* 
pression  of  Lord  Mansfield  in  Grant  and  Parkinson^  pretty 
certain ;  admitting,  for  the  sake  of  the  argument,  which  it 
is  not  necessary  for  us  now  to  determine,  that  in  some  mer- 
cantile adventures  there  may  be  so  much  uncertainty  as  to 
the  profits,  as  to  make  it  not  possible  to  insure  them  without 
the  policy  being  a  wagering  contract.  This,  however,  we 
cannot  presume  of  the  returns  to  be  made  from  an  adventure 
undertaken  according  to  a  long  established  course  of  trade 
like  that  in  question,  in  which  numbers  have  been  engaged 
to  great  advantage  for  a  continued  succession  of  years*  It 
has  been  objected  to  this  sort  of  insurance,  that  the  subject 
having  no  physical  existence,  cannot  be  insured.  This  ob- 
jection would  hold  against  insuring  freight,  and  bottomree. 


on  board  to  the  value  insured ; 
''and  that  the  plaintiff  was  inte- 
rested in  the  cargo  of  indigo  and 
the  imaginary  profit  thereof and 
that  the  ship  and  cargo  were  on 
the  voyage  lost,  by  the  perils  of  the 
sea;  and  the  cargo  and  all  profit 
thereof  wholly  lost  to  the  plaintiff. 

The  cause  was  tried  at  the  sit- 
tings after  Trinity  Term,  1776,  at 
Guildhall,  before  Lord  Mansfield,' 
when  a  verdict  was  found  for  the 
plaintiff. 

In  Michaelmas  Term,  1776,  a 
motion  was  made  for  a  new  trial. 
It  appeared  by  the  report,  that  the 
ship  was  totally  lost  off  SciUy ;  but 
that  all  the  cargo,  except  one  barrel 
of  indigo,  was  saved  and  carried  to 
Hambuiigh  in  another  ship,  at  the 
expense  of  the  underwriters ;  and 
the  question  made  on  the  motion 


for  a  new  trial  was.  Whether  the 
ship  being  lost,  but  the  cargo  car- 
ried to  Hamburgh  in  another  ship, 
the  assured  could  recover  as  for  a 
total  loss  of  the  profits  ?  But  the 
Court  held,  that  there  should  not 
be  a  new  trial;  that  the  under- 
writers were  not  at  liberty  to  send 
the  cargo  to  Hamburgh  at  what 
time  and  in  what  ship  they  pleased. 
hordi  Mansfield  said,  the  meaning 
of  the  policy  seems  to  be,  that  the 
ship  and  cargo  shall  arrive  at  the 
destined  port,  and  is  on  the  profit 
of  that  particular  ship  and  cargo ; 
but  the  market  varies,  and  may  de- 
pend on  twenty-four  hours  sooner 
or  later,  so  that  unless  the  very 
ship  and  cargo  arrive,  the  profit 
may  fail,  and  the  insurance  is  lost. 
— Rule  discharged. 
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and  respondentia  interest.  Again,  that  the  goods  might  be 
going  to  a  losing  market ;  in  which  case,  the  assured  would 
giin  by  the  loss  of  his  goods ;  but  if  that  were  the  case,  it 
would  be  evidence  on  non  assumpsii,  as  it  would  prove  either 
that  the  plaintiff  was  not  damnified  as  to  profit  by  the  loss  of 
the  goods ;  or  that  at  the  time  of  the  loss,  he  had  no  interest 
in  the  thing  insured.  It  was  further  objected,  that  there  can 
be  no  average  nor  abandonment ;  but  that  objection  does  not 
bdd  in  the  present  case ;  for  if  there  be  only  a  partial  loss, 
the  asaored  will  only  be  liable  to  pay  for  the  expected  profits 
on  the  goods  lost ;  and  there  may  be  an  abandonment  of  the 
profits  by  abandoning  the  goods  from  whence  the  profits  are 
to  arise:  and  as  to  general  average,  there  would  be  no  dif- 
ficulty in  the  case  of  a  valued  policy ;  and  in  the  case  of  an 
tfjpen  policy,  the  difficulty  would  be  no  greater  than  in  ascer- 
taining the  damages  in  case  of  loss :  the  impossibility  of  doing 
which,  in  every  case,  will  not  prove  that  an  insurance  can  be 
made  on  profits  in  no  case.  A  considerable  time  has  elapsed 
between  the  first  and  second  argument  of  this  case,  in  con« 
aeqoencre  of  a  writ  of  error  in  the  Exchequer  Chamber  in 
mother  case,  the  decision  of  which  might  have  had  weight 
m  fiivour  of  the  defendant,  had  it  been  determined  otherwise 
than  it  has  been.  The  grounds  of  that  decision  we  are  not 
aoqoainted  with,  so  as  to  say  whether  they  will  support  this 
case :  but  as  that  determination  does  not  militate  with  the 
opimon  Mr.  J.  Grose,  Mr.  J.  Le  Blanc,  and  I  have  formed, 
and  I  may  add  that  of  Lord  Kenyan  on  hearing  the  first 
argument,  we  do  not  think  it  fit  that  we  should  longer  delay 
the  judgment  of  the  Court** — ^Postea  to  the  plaintiff. 
In  the  case  of  Eyre  and  Another  v.  Glover  (a),  which  was  Profits  may  be 

,r        -  .      ,  .       ,  insured  in  "  eo 

an  action  on  a  poucy  of  assurance  m  the  common  pnnted  nomine"  with- 
form,  on  a  voyage  firom  Riga  to  Hull,  upon  ''goods,*'  and  ^^t^^cde^'^ 
abo  upon  the  body  of  the  ship  Elizabeth,  &c.,  it  was  stated  "cription,  and 

,       ,  engrafted  upon 

^  that  the  said  ship,  &c.,  goods  and  merchandises,  &C.,  for  so  a  policy  on 


much  as  concerned  the  assured  by  agreement  between  the 
aisured  and  assurers  in  the  policy,  are  and  shall  be  on  profits 
(a)  16  East,  218 ;  3  Camp.  276. 


**  ship  and 
goods"  in  the 


common 
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wmiinoving  (^*^^^"^  further  description),  ftc."  The  declaration,  after 
m  interest  in  setting  out  the  policy,  alleged  the  promise  of  the  defendant 
e  cargo.  ^  underwriter  thereon  for  2001.,  in  consideration  of  forty 
guineas  premium,  and  then  stated  that  the  ship  on  the  said 
day  (the  date  of  the  policy)  was  in  good  safety  at  Riga,  and 
divers  goods  of  great  value  were  then  loaded  on  board  her, 
to  be  carried  on  the  voyage  insured,  and  that  the  plaintiffs 
were  then  and  from  thence  until  and  at  the  time  of  the  loss 
aftermentioned,  interested  in  the  said  goods  and  in  the  pro- 
fits expected  to  be  made  thereon,  to  the  amount  for  the 
money  insured  on  the  said  goods  and  the  said  profits  re- 
spectively ;  and  that  the  said  policy  was  made  on  the  said 
profits,  and  for  the  use  and  benefit  of  the  plaintifis.  The 
declaration  went  on  to  state,  that  the  ship  sailed  on  a  certain 
day,  &c.f  on  the  voyage  insured,  and  in  the  course  of  the 
same  voyage,  and  on  the  same  day,  was  captured  with  the 
goods,  &c.,  whereby,  &c«,  the  defendant  became  liable  to  pay 
the  200/.  At  the  trial  before  Lord  EUenborough,  at  Guild- 
hall, it  appeared  that  the  plaintiffs  had  chartered  the  EUza^ 
beth  firom  HuU  to  Riga,  to  receive  from  their  agents  a  full 
cargo  of  hemp,  and  at  the  time  of  the  capture  the  invoice 
value  of  the  cargo  was  5116/.,  the  profit  on  which,  supposing 
the  whole  of  it  to  have  been  shipped,  and  arrived  in  a  sound 
state,  would  have  been  to  the  amount  insured — 1000/.  An 
objection  was  taken  at  the  trial  that  this  was  a  gambling 
policy,  and  therefore  void;  but  Lord  Ellenborough  overruled 
the  objection,  seeing  no  difference,  in  principle,  between  an 
insurance  on  profits  valued,  which  had  been  held  to  be  legal, 
and  on  profits  without  the  valuations  being  ascertained  in  the 
policy,  but  left  open  to  proof  afterwards — "  id  certum  est 
quod  certum  reddi  potest and  the  flax  must  be  taken  to 
have  been  shipped  in  a  sound  state,  the  contrary  not  appear- 
ing. The  plaintiffs  having  recovered  a  verdict,  a  motion  was 
made  for  a  new  trial,  or  an  arrest  of  judgment,  on  the 
grounds  that  profits  generally,  without  more  certainty,  could 
not  be  insured. 
Lord  Ellenborough,  C.  J. — Are  profits  anything  more 
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tfam  an  excrescence  upon  the  value  of  the  goods,  beyond  the 
prime  cost?  The  difficulty  of  calcukdon  cannot  afiect  the 
question  of  interest,  or  the  legality  of  the  contract." 
Rule  refused* 

So  in  the  case  of  King  Glover  {a)  the  Court  were  of 
opimon  that  an  African  captain,  who  was  entitled,  besides 
Us  wages,  to  so  much  per  cent,  and  other  privileges,  for  his 
trouble  of  buying  slaves  on  the  coast  of  Africa  and  disposing 
of  them  in  the  West  Indies,  had  a  good  insurable  interest  in 
this  remuneration. 

But,  in  order  to  enable  the  assured  to  recover  on  an  insur-  In  order  to 
ance  on    profits^**  he  must  establish  in  evidence  that  he  has  insurance  on 
sustained  a  loss  by  one  of  the  perils  insured  against :  that  is,  i^^^^mv^ 
he  must  show  that  if  the  peril  insured  against  had  not  inter-  ^ 

*^  °  for  the  mter- 

eepted  the  profit,  that  profit  would  have  accrued  to  the  ventionof  the 

■1  perils  insured 

aisurea.  against,  there 

And  therefore  in  the  case  ot  Hodgson  v.  Gfor^r  (ft),  where  JJ^^^J® 
a  valued  policy  on  profits  was  made,  and  a  part  of  the  cargo  pro^t  to  the 
(daves)  were  lost  by  shipwreck,  though  the  remainder  were 
brought  to  market  and  sold,  but  the  assured  did  not  show 
what  profit  was  made,  or,  if  all  the  slaves  had  arrived  at  the 
oiarket,  there  would  have  been  any  profit,  it  being  only  stated 
that  the  produce  of  the  part  sold  did  not  give  a  profit  upon 
the  whole  adventure,  the  assured  failed  to  recover  in  the 
action  for  want  of  proof  in  his  interest 

Mr.  J.  Lawrence  says, — According  to  the  plaintiff's  own 
showing,  this  is  only  an  average  loss.  The  case  of  Barclay 
V.  Comsins  (c),  did  not  go  the  length  of  directing  that  the 
plaintiff  was  at  all  events  entitled,  under  a  policy  on  *  profits,* 
to  recover  to  the  full  extent  of  the  sum  insured.  What  was 
there  sud  was  only  to  show  the  general  insurable  nature  of 
profits.** 

In  the  class  of  insurances  which  has  for  some  space  been  There  must  be 
the  subject  of  our  consideration  it  is  to  be  remarked  that,  J^JSTy  of  Uie 
although  the  subject-matter  of  the  expected  profit  may  not  ||P^^j^*°^ 


(a)  2  N.  R.  206.  {b)  6  Bast,  316. 


(c)  Ante,  p.  40. 
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tpeculadon  ex-  have  an  existence  at  the  time  of  the  insurance,  there  is,  how- 
pectatioiia 

ever,  a  description  of  certainty  (distinct  from  what  is  merely 
a  speculative  expectation)  required  to  render  this  species  of 
property  insurable.  For  where  the  benefit  which  the  assured 
expects  is  only  of  a  speculative  nature,  attended  with  no 
certainty  of  completion,  and  requiring  the  event  he  wishes  to 
be  insured  to  happen,  before  he  can  possibly  knoW  whether 
it  can  ever  come  to  pass,  is  considered  by  far  too  remote  an 
interest  to  make  the  subject  of  an  insurance,  and  not  suffi- 
'     ciently  palpable  to  take  the  case  out  of  act  19  Geo.  S. 

The  following  case,  reported  by  the  late  Mr.  J.  Park^  in 
his  Treatise,  is  illustrative  of  the  general  proposition  just  laid 
down : — 

It  was  the  case  of  Knox  v.  Wood{a\  and  was  an  insurance 
on  the  ship  Friendship^  at  and  .from  Bristol  to  St.  Thomais 
and  Jamaica,  and  from  thence  back  to  Dublin,  on  commissions 
valued  at  1 ,000/.**  The  admitted  facts  were,  that  the  plaintiff 
and  one  Alexander  Robe,  of  Bristol,  merchant,  on  the  S6th 
March,  1807,  entered  into  a  charter-party  for  the  voyage  in 
question :  that  the  said  ship  sailed  from  Bristol  with  a  cargo 
for  St.  Thomases,  bi|t  which  cargo  was  not  the  property  of  the 
plaintiff,  nor  insured  by  this  policy :  that  the  said  ship  delivered 
her  cargo  at  St.  Thomases,  and  proceeded  from  thence  in  bal- 
'  last  to  Jamaica,  and  was  captured  before  her  arrival  and  car- 
ried into  Cuba,  where  she  was  ransomed  by  the  captain,  and 
again  proceeded  for  and  arrived  at  Jamaica  :  that  the  policy 
in  question  was  meant  and  intended  by  the  plaintiff  as  an 
insilrance  upon  the  commission  expected  to  arise  upon  the 
sale  and  disposition  by  the  plaintiff  in  Dublin  of  produce 
expected  to  be  shipped  on  board  the  said  ship  at  Jamaica. 
When  the  counsel  for  the  plaintiff  had  opened  this  case, 
Lord  Ellenborough  said,  *'it  is  agreed  that  this  insurance 
was  on  the  commission  of  the  homeward  cargo ;  and  it  is  also 
agreed  that  the  vessel  arrived  at  the  place  where  that  home- 
ward cargo  was  to  be  shipped,  and  no  reason  is  assigned  why 
it  was  not  shipped.  No  cargo  appears  to  have  been  ready, 
(a)  Mich.  sit.  at  Guild.  1808.   Park  Ins.  vol.  2,  564. 


SBCT.  IV.]  Upon  any  kind  of  Goods  and  Merchandises. 


Tbb  b  an  insurance  of  an  expectation  of  an  expectation.  If 
Courts  of  Justice  were  to  give  effect  to  insurances  of  this  kind, 
they  had  at  once  better  repeal  the  statute  against  wager- 
poficies.  The  plaintiff  was  nonsuited.  A  motion  was,  in  the 
fiJlowing  Term,  made  to  set  aside  the  nonsuit,  which  was 
refused  by  the  whole  Court  (a). 

A  similar  doctrine  to  the  above  was  held  in  a  late  case  of 
Sioeidale  r.  Dwdopj  in  the  Exchequer  of  Pleas  (&),  in  which 
Messrs.  Harrison  and  Co.»  being  the  owners  of  two  ships, 
called  the  Antelope  and  the  Maria,  trading  to  the  coast  of 
Africa^  and  which  were  expected  to  arrive  at  Liverpool  with 
ctTgoes  of  pahn-oil,  agreed  verbally  with  the  assured  to  sell 
them  two  hundred  tons  of  oil,  "  one  hundred  tons  to  arrive 
by  the  Antelope  and  one  hundred  by  the  Maria!"  The 
Amielape  afterwards  arrives  with  one  hundred  tons  of  oil  on 
board,  which  were  delivered  to  the  plaintiffs.  The  Maria, 
faavhig  fifty  tons,  was  lost  by  the  perils  of  the  seas.**  The 
pUntiffa  having  insured  the  oil  on  board- the  Maria,  together 
with  their  expected  profits  thereon,  it  was  held  that  they  had 
DO  ioBurable  interest,  because  they  had  entered  into  no  con- 
tract with  the  Messrs.  Harrison  and  Co.  which  was  capable 
of  being  enforced  by  law;  Lord  Abinger  observing, — ''The 
argument  of  the  plaintiff's  counsel  rests  upon  an  analogy 
drawn  from  the  law  relating  to  insurance  on  freight.  It  is 
very  true  where  a  party  is  entitled  to  the  ship,  either  wholly 
or  in  part,  the  law  wiQ  allow  him  to  make  a  separate  insu- 
rance on  the  freight.  If  thereby  a  charter-party  and  the 
ship  is  fest,  he  is  entitled  to  recover  for  the  freight  But  if 
a  ship  be  sent  out  for  goods,  and  none  are  received  on  board, 
there  is  no  interest  to  maintain  an  insurance  on  the  profits. 
Where  goods  are  received  on  board  a  vessel,  and  a  contract 
is  made  to  secure  them,  then  if  a  loss  happens  the  assured 
may  recover,  because  his  receipt  of  the  goods  has  been  pre- 
vented by  the  perils  of  the  seas ;  for  he  has  made  a  contract 
which  he  has  great  reason  to  expect  will  be  performed.  But 
cases  of  freight  are  not  analogous  to  cases  of  insurance  on  the 

U)  See  Kent  9.  Bird,  Cowper,  583.  (6)  6  M.    W.  224. 

£ 
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profits  to  arise  from  the  sale  of  goods,  they  stand  upon  the 
assumption  that  the  assured  has  in  his  own  power  the  sub- 
ject-matter upon  which  the  insurance  is  effected.  If  contracts 
for  goods  to  be  purchased  in  future  were  allowed  to  be  in- 
sured, it  would  be  allowing  a  wager-policy  to  be  made  (a). 
But  such  a  doctrine  would  defeat  the  Legislative  enactment 
on  the  subject,  and  create  an  imaginary  interest,  which  has 
no  foundation  in  law.  Here  there  was  no  written  contract,  or 
any  contract  which  the  plaintiffs  could  have  enforced.  The 
cases  of  freight  suppose  the  contract  capable  of  being  enforced. 
Here  no  interest  in  goods  passed  to  the  plaintiffs.  There  is 
a  contract  to  sell  one  hundred  tons  of  palm-oil,  to  arrive  by 
the  Maria  :  if  the  vessel  do  not  arrive,  or  the  goods,  the 
contract  is  void.   Then  where  is  the  interest?*' 

In  the  case  of  De  Costa  v.  Firth  (&),  an  insurance  was 
made  upon  any  of  the  packet-boats  which  should  sail  from 
Lisbon  to  Falmouth,  or  such  other  port  as  his  Majesty  should 
direct,  for  one  year,  from  October,  1763,  to  October,  1764, 
upon  any  kinds  of  "  goods  and  merchandises"  whatsoever. 
And  it  was  agreed  that  the  goods  and. merchandises  should 
be  valued  at  the  sum  insured  on  such  packet-boats,  without 
further  proof  of  interest  than  the  policy,  and  to  make  no 
return  of  premium,  for  want  of  interest  being  on  bullion  or 
goods.  The  insured  had  an  interest  in  bullion  on  the  Hanover 
packet,  being  one  of  the  king's  packets  between  Lisbon  and 
Falmouth  ;  and  it  was  totally  lost  within  the  time  mentioned 
in  the  policy*  The  Court  held  that  was  a  policy  of  a  peculiar 
soit,  and  was  an  exception  out  of  the  19  Greo.  3,  c  37.  It  is 
a  mixed  policy — partly  a  wager-policy,  partly  an  open  one ; 
and  it  is  a  valued  policy,  and  fairly  so  without  fraud  or  mis- 
representation. Therefore,  the  loss  having  happened,  the 
insured  is  entitled  as  for  a  total  loss, 
of  Ninthly,  we  come  now  to  another  class  of  insurances  under 
thb  head  of  profits,  viz.,  those  which  arise  upon  a  joint  cap- 

(a)  See  the  case  of  Knox  v.  Wood,    yoid  contract 
cMlep.  48,  the  transaction  amount-       (6)  4  Burr.  1966,  oiile,  p.  22. 
ing  in  effisct  to  an  insurance  on  a 
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ture  of  the  army  and  the  navy,  before  condemnation,  to  the  JJ^J^^ 
oSoen  and  crews  of  the  ships,  who  have  an  insurable  interest  ground  of  thdr 

,  having  a  reo* 

by  virtue  of  the  Prise  Act,  which  usually  passes  at  the  com«  mmabie  expee. 

mencement  of  a  war.    This  was  held  in  the  case  of  Le  Cras  ^^'^ 

T.  Hmgies  (a).  the  Qpown  the 

.  property  cip- 

It  was  an  action  upon  a  policy  of  insurance  of  the  snip  tared. 
SL  DamingOf  **  at  and  from  Omoa  to  London^^  upon  which 
a  case  was  reserved  for  the  opinion  of  the  Court.  The  facts 
of  the  case  were  these : — Captain  Luttrell,  commanding  five 
of  his  Majesty's  ships,  and  Captain  Dalrymple,  commanding 
a  party  of  land  forces,  captured  two  Spanish  register  ships, 
lying  under  the  protection  of  Fort  Omoa:  that  the  ship 
St.  Domingo  (on  which  the  insurance  was  made)  was  one  of 
die  prises,  and  was  coming  home,  laden  with  the  property 
then  captured,  upon  which  ship  the  defendant  underwrote 
SOOL:  and  the  ship  was  lost  by  perils  of  the  sea.  The  ques- 
tion was,  whether,  by  virtue  of  the  Prise  Act  of  19  Greo.  3, 
&  67,  the  officers  and  crews  of  the  ships  under  Captain 
Luttrell,  had  such  an  insurable  interest  in  the  ship  Si. 
Domingo  as  to  entitle  them  to  recover. 

Lord  Mansfield. — "  There  are  two  questions  in  this  cause ; 
1st,  whether  the  sea  officers  had  an  insurable  interest?  This 
v31  depend  upon  the  Prise  Act  and  proclamation;  Snd, 
whether  possession  would  entitle  them  to  insure  upon  the 
hmre  comiingencff  of  a  future  grant  from  the  Crown  ?  As  to 
the  first,  consider  the  act  of  Parliament  which  gives  to  all  the 
people  on  board,  that  is,  to  the  flag  officers,  commanders^ 
and  other  officers,  to  the  seamen,  marines,  on  board  every 
ship  and  vessel  of  war,  the  sole  property  of  in  all  and  every 
dup  and  vessel,  which  they  shall  take  during  the  war  after 
eoodemnation.  Does  the  act  say  that  the  seamen  only  should 
take  ?  Does  it  leave  a  joint  capture  by  the  army  and  navy 
undefined?  Certainly  not.  Suppose,  for  instance,  a  case 
which  I  remember  to  have  happened :  a  Dutch  and  English 
fleet  combined,  captured  some  ships :  the  English  sailors  could 
not  take  solely;  nor  could  the  act  mean  they  should  have 

(«)  B.  R.£ast,23Geo.3;  Park  Ins.  66Ss  see al«>  1  B.  &  324. 
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nothing.  In  the  case  in  question^  suppose  Captain  Dal- 
rymple  had  given  no  assistance,  is  there  any  doubt  that 
Captain  Luttrell  would  have  taken  the  whole?  The  only 
difference  is,  that  he  has  not  now  the  merit  of  a  sole  captor. 
The  word  soldiers  in  the  proclamation,  means  soldiers  on 
board  the  ship.  Thus  it  stands  on  the  act  and  procla- 
mation. But  supposing  that  doubtful,  as  far  back  as  from 
Queen  Anne's  time  down  to  the  present,  wherever  a  capture 
has  been  made  by  a  King's  ship  or  a  privateer,  the  Crown  has 
always  given  a  grant  of  it  after  condemnation.  There  is  no 
instance  to  the  contrary.  Is  then  the  contingency  of  the 
ship's  coming  safe  such  an  interest  as  the  captor  may  insure  ! 
Insurance  is  a  contract  of  indemnity,  some  interest  is  neces- 
sary, but  not  any  particular  form  of  interest — it  does  not 
depend  upon  a  vested  formal  interest.  The  question  is, 
whether  this  contingency  is  such  a  benefit  to  the  assured  as 
will  make  it  a  loss  to  him  if  the  ship  does  not  arrive  ?  An 
insurance  on  the  profits  of  a  voyage  was  holden  to  be  good  (a). 
An  agent  of  prizes  may  insure  the  arrival  of  a  ship  which 
will  produce  him  profit ;  for  though  he  has  not  the  possession 
of  the  property,  he  has  an  interest  in  the  ship's  coming  safe 
as  that  he  may  insure.  Here  the  possession  is  in  the  assured^ 
and  a  certain  expectation  of  receiving  the  property  captured 
fi'om  the  Crown,  which  gives  him  an  interest  in  the  arrival. 
It  is  not  a  vested  interest,  but  such  an  expectation  as  never 
was  defeated."   Judgment  for  the  plaintifi*. 

^^*>*«nrttumi       Lord  Eldon,  in  the  case  of  Lucena  v.  Craufurd  (&),  speak- 
on  the  caie  of  x  /  *  *r 
Le  Cras  v.      ing  of  the  case  of  Le  Cras  v.  Hughes,  says,  "  If  the  Omoa 

LoiS^EM^     case  was  decided  upon  the  expectation  of  a  grant  from  the 

Crown,  I  never  can  give  my  assent  to  such  a  doctrine ;  tkai, 

though  founded  upon  thcf  highest  probability,  was  not  iih- 

terest,  and  it  was  equally  not  interest  whatever  might  have 

been  the  chances  in  favour  of  the  expectation.    That  vihwh 

was  wholly  in  the  Crown,  and  which  it  was  in  the  power  of 

his  Majesty  to  give  or  withhold,  could  not  belong  to  the 

captors,  so  as  to  create  any  right  in  them."  I  have  mentioned 

(a)  Grant  0.  Parkinson,  ante,  p.  38,  43.         (6)  2  N.  R.  323. 
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Una  reported  opinion  of  Lord  Eldon%  on  the  decision  of  that 
great  master  of    insurance  law/'  Lord  C.  J.  Mansfield:  at 
the  same  time  I  apprehend,  that  the  opinion  of  a  lawyer, 
eren  so  great  as  Eldon^  is  not,  upon  such  a  question,  to  be 
aentioiied  after  the  opinion  of  Lord  Mansfield,  and  that  the 
dedsion  of  that  great  Judge  in  that  case,  is  considered  by  the 
Courts,  **  Law,**  at  the  present  time  (which  I  shall  presently 
show).  Lord  EUUnCs  adoption  and  use  of  the  term  chances,** 
is  xnotfair  nor  eorreei.   Lord  Mansfield  calls    the  expecta- 
tion" a  "certainty,**  there  had  been  no  instance  to  the  con- 
trary. Was  not  the  certain  expectation  of  the  grant  from  the 
Crown  (supposing  the  ship  to  have  arrived  safe),  greater  than 
tlie  expectation  of  the  profit  to  arise  from  the  sale  of  a  cargo 
of  wtolasses,  belonging  to  a  man  who  had  a  contract  with 
gofemment,  and  who,  at  the  time  of  the  insurance,  could  not 
have  a  perfect  contract  with  regard  to  the  sale,  and  that  the 
government  might  have,  at  all  hazards,  disregarded  their 
eootract  with  him;  might  not  the  faith  of  the  executive 
government  have  failed  in  that  case,  rather  than  in  a  case  of 
such  importance  to  the  honour  of  the  Crown,  and  to  the  wel- 
fare and  success  of  the  British  navy?   I  will  now  refer  to 
the  judgment  of  Lord  C.  J.  Tindal,  whose  legal  reputation  is 
ioferior  to  neither  of  the  two,  upon  this  opinion  of  Lord 
Etdoms  upon  Lord  MansfieUTs  decision.    His  Lordship,  in 
ddivering  judgment  in  the  case  of  Devaux  v*  Steele  (a),  says, 
''tfab  argument  is  founded  upon  the  cases  of  Grant  v.  Par- 
kmson  (fr),  I^e  Cras  v.  Hnghes,  and  other  cases  of  the  same 
daas,  which  were  cited  and  relied  on  at  the  Bar.   It  is  un- 
fkmbledly  true  that  in  the  case  of  Le  Cras  v.  Hughes,  Lord 
Mansfield  expressed  a  decided  opinion,  that  the  expecta- 
tkAs**  of  future  benefit  founded  on  the  contingency  of  a  future 
grant  from  the  Crown,  but  warranted  by  universal  practice,  did 
aoMRmt  to  an  *  insurable  interest.*  •  But  after  the  observations 
of  Lord  Eldon  on  that  case,  in  giving  judgment  in  the  House 


(t)  8  Scott,  637;  6  B.  N.  C.  ib)  The  molasses  case,  decided 
3SS.  by  Lord  Mansfield. 
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of  Lordsi  in  the  case  of  Lucena  Craufurd  (in  error)  (a), 
and  by  EUenborough  in  Routh  Thompson  the  doctrine 
laid  down  in  Le  Cras  y.  Hughes^  if  still  to  be  treated  as  a 
binding  authority,  must  be  considered  incapable  of  being  ex* 
tended,  and  as  confined  to  cases  falling  strictly  within  the  same 
circumstances.  The  case,  however,  of  Le  Cras  v.  Hughes^ 
did  in  its  circumstances  show  ''an  expectation**  approaching 
much  nearer  to  a  certain  interest  than  the  present.  In  that 
case  it  was  stated  by  Lord  Mansfield^  the  Crown  always 
makes  the  grant,  and  there  is  no  instance  to  the  contrary 
We,  therefore,  observe  that  the  decision  of  Lord  Mansfield  is 
upheld,  as  far  as  its  circumstances  appear,  by  the  Court  in 
the  important  and  fully  argued  case  of  Devaux  v,  Steele;  and, 
although  it  must  be  admitted  that  the  authority  of  a  lawyer 
like  Lord  Eldon^  will  always  claim  the  respect  of  the  profes- 
sion of  the  law,  and  regard  from  the  Judges,  his  observations 
upon  the  case  in  question,  do  not  seem  to  amount  to  much 
weight,  particularly  when  considered  in  comparison  with  the 
opinion  of  the  great  J udge,  who  decided  that  case  with  the 
full  approbation  of  the  whole  Court. 

We  go  on  now,  after  this  digression,  to  pursue  this  subject 
farther,  and  to  refer  to  some  of  the  cases  just  mentioned,  and 
which  called  into  notice  the  principles  laid  down  by  Lord 
Mansfield  in  Grant  v,  Parkinson^  and  Le  Cras  v.  Hughes. 

The  first  case  which  is  to  be  briefly  mentioned,  is  a  case 
which  came  on  for  argument  before  Lord  Kenyan^  and  the 
rest  of  the  Court  of  King*s  Bench.  It  was  the  more  mo- 
dern case  of  Boehm  v.  Bell  (c),  in  which  it  was  held  that 
the  captors  of  ships  seized  by  them  as  prize,  have  an  in- 
surable interest  in  them  in  the  voyage  home,  for  the  purpose 
of  bringing  them  to  adjudication  in  the  Admiralty :  so  that 
if  the  Court  of  Admiralty  should  not  adjudge  them  as  prize, 
and  award  restitution  to  the  owners,  the  captors  are  not 
entitled  to  a  return  of  premium. 

Lord  Kent/on,  after  argument.  "  observed  that  if  it  were  a 


(o)  2  N.  R.  321.  (6)  11  East,  434.         (c)  8  T.  R.  154. 
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legal  capture  the  captors  were  endtled  ;  if  the  capture  was  im- 
properly made,  they  were  liable  to  be  called  to  account  in  the 
Court  of  Admiralty,  where  they  might  be  amerced  in  damages 
and  costs.  They  had  therefore  a  right  to  ^insure  against  the 
dedsbn,  that  might  have  loaded  them  with  damages  and 
costs.  On  this  short  ground  I  am  of  opinion,  that  the  as- 
sured had  an  insurable  interest,  and  there  could  be  no  return 
of  premium.  Mr.  J.  Grose.— The  whole  difficulty  has 
arisen  from  confounding  an  indefeasible  interest  with  an  in« 
surable.  It  is  not  pretended  that  the  assured  had  the  abso- 
lute property  in  the  subject  of  insurance ;  neither  need  they 
hare  such  property  to  make  the  policy  legal,  it  is  sufficient  if 
they  had  an  insurable  interest :  and  accordmg  to  what  was 
said  by  Lord  MamfieU  in  Le  Cras  v.  Hughes,  they  certainly 
had  an  insurable  interest.  If  they  had  succeeded  in  the  Court 
of  Admiralty,  it  will  be  admitted  that  they  had  an  insurable 
interest;  and  in  case  of  their  not  succeeding,  these  were 
events  for  which  they  might  be  made  answerable,  and  against 
vhich  it  was  competent  for  them  to  insure.'*  Mr.  J.  Lawrence, 
the  case  turns  on  this  short  question,  whether  or  not  the 
assured  had  an  interest  which  they  might  insure  ?  Pid  they 
mean  to  game?  or  was  there  not  a  loss  against  which  they 
aught  indemnify  themselves  by  a  policy.  I  don't  mean  a 
certain,  but  a  possible  loss.  Now  it  has  been  shown  that  this 
was  a  case  in  which  the  Admiralty  might  have  decreed  costs 
and  damages.  That  is  sufficient.  It  might  be  asked,  in  the 
language  of  Lord  Man^ld,  in  Le  Cras  v.  Hughes,  had  not 
the  assured  such  an  interest  in  the  ship  coming  home,  as  to 
entitle  them  to  an  indemnity  ?  I  think  they  had,  and  there- 
fere  that  the  plaintiffs  are  not  entitled  to  a  return  of  premium.'* 

So  also  the  Commissioners  appointed  by  the  act  of  the  xhe  Com- 
35  Geo.  8,  c  80,  for  the  purpose  of  taking  care  of  and  dis-  ^2£Sd  by 

podng  of  Dutch  ships  and  effects,  detained  in  or  brought  statute  to  take 

»     into  thftir  caro 

mto  the  ports  of  this  kingdom,  and  who,  by  their  commis-  all  Dutch  ihipt 
sion  are  to  manage,  sell,  and  dispose  of  the  same  to  the  best  ^ro^bf 
advantage,  according  to  the  instructions  they  should  from  time  ^J^'^jig. 
to  time  receive  from  his  Majesty  and  the  Privy  Council,  con«  poae  of  tlwm 
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according  to     tendied  lhat  they  had  an  insurable  interest  in  Dutch  ships  and 

directions  fitmi 

the  Prhy  cfiects,  seizcd  at  sea  by  his  Majesty's  ships  of  war,  that  they 

^sm^^m  n^ight  be  brought  into  the  ports  of  this  kingdom,  that  they 

their  own  miffht  insure  in  their  own  names  (a) ;  and  a  count  in  a  dechi- 

names  after  ®  . 

seixnre  at  sea,  ration  on  such  a  policy.  Stating  the  nature  of  their  trust,  and 
toEngluS^"^  averring  that  they  as  such  commissioners,  were  interested  in 
the  ships  and  goods,  and  that  the  insurance  was  made  for 
their  use  and  benefit,  and  account  as  such  commissioners, 
was  upon  demurrer  holden  to  be  good  in  the  King's  Bench. 
The  Court  considering  them  in  the  light  of  trustees,  con- 
signees, or  agents,  in  either  of  which  characters,  it  was  con- 
ceived they  had  an  insurable  interest,  Craufurdv.  Hunter (b). 
The  case  was  three  times  argued  in  the  Exchequer  Cham- 
ber (c),  and  the  judgment  of  the  Court  of  King's  Bench  was 
affirmed  by  Lord  Alvanley^  C.  J.,  of  Common  Pleas,  Lord 
C.  B..MacDanald,  Heath,  Justices;  Hotham,  Thompson^ 
and  Graham,  Barons,  against  the  opinion  of  Chambre,  J.  A 
writ  of  error  was  afterwards  brought  upon  this  judgment  in 
the  House  of  Lords,  and  after  much  argument  at  the  Bar, 
several  questions  were  referred  to  the  learned  Judges,  a 
majority  of  whom  were  for  affirming  the  judgment  of  the 
Exchequer  Chamber.  But  some  doubts  having  arisen  in  the 
House  of  Lords  as  to  the  extent  of  damages  which  had  been 
given,  particularly  by  the  Lord  Chancellor,  Erskine,  and  by 
Lords  Eldon  and  Ellenborough,  A  venire  facias  de  novo 
was  awarded  in  July,  1S06,  which  came  on  to  be  tried  before 
Lord  EUenborough,  at  the  Sit.  after  Mich.  1806.  In  the 
course  of  the  discussion  which  had  taken  place,  it  was  pretty 
generally  understood  that  whatever  difference  of  opinion 
there  might  be  respecting  the  interest  of  the  Commissioners, 
Detcrmmcd  bj  the  House  of  Lords,  and  all  the  J  udges  were  clearly  of  opinion, 
£^"3  !dl  ^^^^  Majesty  had  undoubtedly  an  insurable  interest  in  the 
that'the^n  ^^^P^  Cargoes  taken  possession  of  under  the  authority 
hadan^n-^  of  the  Statute ;  therefore  the  Attorney-General  (G<66tf),  and 
raWe^tntCTest  Park,  who  were  counsel  for  the  plaintiffs, 

Mdeffelu       '*^<>"g'^^    ^f^c'r  duly  to  take  verdicts  on  those  counts,  which 
(a)  See  ante,  p.  7,  25.         {b)  8  T.  R.  13.         (c)  3  B.  &  P.  75. 


SECT.  IV.]  Upon  any  hmd  of  Goods  and  Merchandises. 

aTeired  the  interest  in  the  King.  Lord  Ellenborough  also 
directed  the  jury,  that  in  his  opinion  his  Majesty  had  a 
good  insurable  interest,  upon  which  direction  the  under- 
writers, by  their  counsel,  tendered  his  Lordship  a  bill  of 
exceptions. 

The  parties  agreed  to  take  the  writ  of  error  to  the  House 
of  Lords,  without  going  through  the  Exchequer  Chamber, 
and  at  last  on  the  29th  June,  1808,  the  House  unanimously, 
widi  the  concurrence  of  all  the  Judges,  gave  judgment  for 
the  assured,  affirming  the  judgment  of  the  King's  Bench. 

But  it  has  been  held  that  a  statement  in  a  case  reserved 
that  the  insurance  was  on  account  of  the  captors,  precluded 
the  consideration  whether  a  count  in  the  declaration  could 
be  sustained,  averring  the  interest  to  be  in  the  Crown  :  and 
therefore  in  the  case  of  Routh  v.  Thompson  (a),  after  a  pro- 
damation  by  the  king  in  council,  to  detain  and  bring  into 
port  all  Danish  vessels,  a  hired  armed  ship  took  and  carried 
into  Lisbon  a  Danish  vessel,  and  sold  her  cargo  there,  to- 
wards paying,  in  part,  the  expenses  of  necessary  repairs,  but 
without  the  authority  of  a  Court  of  Admiralty,  and  after- 
wards took  in  a  cargo  on  freight  for  England  from  Lisbon, 
on  which  day  hostilities  were  declared  against  Denmark,  by 
another  proclamation  of  the  king  in  council,  after  which  an 
assurance  was  made  on  the  ship  and  freight  by  order  and  on 
account  of  the  captors :  it  was  held  that  the  captors  had  no 
insurable  interest,  as  they  could  claim  nothing,  but  only  ex 
gratia  of  the  Crown,  the  Dane  having  been  seized  before  any 
declaration  of  war  against  Denmark,  and  the  captors  having 
DO  claim  to  prize  under  the  Prize  Acts.  The  action  was  tried 
before  Lord  Ellenborough,  at  Guildhall,  in  which  the  plaintiff 
took  a  rerdict,  subject  to  the  opinion  of  the  Court.  The  case 
was  argued  in  Trin.  Term,  1808.  Lord  C.  J.  Ellenborough 
said  the  case  involved  a  question  of  considerable  magnitude, 
and  the  Court  would  consider  of  it ;  and  at  the  end  of  the 
Term  his  Lordship  delivered  their  opinion.  His  Lordship 
said, — In  one  count  the  interest  is  averred  to  be  in  his 
&lajesty,  and  the  insurance  is  stated  to  have  been  on  his 

(a)  llEast,  428. 
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account ;  and  in  another  the  interest  is  averred  to  be  in  the 
commander,  officers,  and  crew  of  the  Duchess  of  Bedford  f 
and  the  insurance  is  stated  to  have  been  on  their  account. 
The  case  expressly  states,  that  the  insurance  was  made  on 
account  of  the  captors;  and  that  statement  precludes  us  from 
considering  it  as  made  on  account  of  the  Crown.  Had  there 
been  no  such  specific  statementf  it  might  have  been  open  to 
us  to  consider,  whether  the  policy  were  not  referrable  to  the 
interest  of  the  Crown ;  but  after  a  distinct  statement  that  the 
insurance  was  made  (not  on  behalf  the  Crown,  but)  on 
account  of  the  captors,  it  must  be  referred  wholly  to  thorn ; 
and  the  plaintiffs  must  recover  or  fail,  as  they  have  or  have 
not  a  right  to  aver  an  interest  in  themselves.  This  brings  us 
to  the  question,  whether  they  had  an  insurable  interest? 
Their  right  in  this  respect  has  been  put  upon  two  grounds: 
first,  that  they  had  a  well--grounded  expectation,  warranted 
by  the  practice  of  the  Crown  in  similar  cases,  that  the  ship 
and  freight,  had  there  been  no  loss,  would  have  been  granted 
to  them ;  and  secondly,  that  they  had  the  lawful  possession, 
and  were  liable  either  to  the  Crown  or  the  foreign  owner  for 
the  safe  custody  of  the  vessel :  and  that  on  either  of  these 
grounds  they  are  warranted  in  insuring  on  their  own  account. 
As  to  the  first,  it  is  material  to  see  in  what  situation  the  cap- 
tors stood:  it  is  clear  they  had  no  vested  right;  they  could 
demand  nothing  from  the  Crown.  Had  the  Crown  made  the 
grant  in  their  favour,  it  would  have  been  altogether,  ex 
gratid,  a  mere  boon  and  gift.  That  gift  might  have  been  of 
the  whole,  or  it  might  have  been  of  part,  and  of  a  very  incon- 
siderable part  only.  The  bounty  of  the  Crown  would  pro- 
bably have  been  proportional  to  the  merit  of  the  capture, 
detention,  and  value  of  the  prize.  Had  any  considerable 
danger  attended  the  performance  of  these  services,  the  grant 
would  probably  have  extended  to  the  whole;  had  there  been 
no  danger  or  difficulty,  the  grant  would  have  probably  been 
smaller;  and  had  it  appeared  that  the  seizure  had  been  made 
upon  speculation  only,  without  any  knowledge  of  the  pro- 
clamation, there  would  probably  have  been  no  grant  at  all. 
At  any  rate,  if  there  wer^  a  grant,  it  would  be  mere  bounty ; 
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and  has  a  man  a  right  to  indemnity  because  he  has  lost  the 
chance  of  receiving  a  gift?   Had  the  ship  arrived  in  safety, 
the  captors  would  have  had  the  chance  of  a  grant  from  the 
Crown;  but  can  they,  in  respect  of  that  chancCf  insure  the 
ihip'a  arrival?   To  what  extent  could  they  insure  ?   Not  to 
die  whofey  because  the  grant  might  have  been  of  a  part;  nor 
to  any  given  part,  because  it  must  have  been  uncertain  what 
part,  if  any,  would  have  been  granted.  The  utmost  extent  is 
the  falue  of  the  chance  ;  and  how  is  that  to  be  estimated  ? 
Independently  of  the  difficulty  of  fixing  the  value,  and  sup« 
ponng  such  a  chancoi  insurable,  must  not  the  interest  be  so 
described  in  the  policy? — (or  a  man,  who  has  no  right,  legal 
or  equitable,  either  in  ship  or  freight,  might  effect  an  insu« 
nuice  on  either,  merely  because  he  has  a  chance  some  colla- 
tenl  benefit  may  come  to  him  if  the  ship  and  cargo  should 
arrlYe  in  safety.)   The  declaration  must  aver  an  interest  in 
the  subject  insured,  and  that  interest  must  be  proved ;  and 
how  can  it  be  said  that  these  captors  have  any  interest  when 
the  ship  is  altogether  the  king's — the  freight  is  altogether  the 
king's?  And  the  captors  have  no  interest  in  either,  nor  other 
concern  in  respect  to  the  same,  beyond  a  mere  chance  that 
Ac  king  may  be  induced  to  give  them  something  out  of  the 
produce  of  the  ship  and  freight.   As  to  the  second  count, 
that  the  captors  had  the  lawful  possession,  and  were  respon- 
sible either  to  the  Crown  or  to  the  Danish  owners  for  the 
safe  custody  of  the  vessel,  is  this  a  true  repreaentation  of 
their  rituation?  They  certainly  had  the  lawful  possession,  but 
were  they  responsible  for  the  ship's  safety,  unless  as  far  as 
that  safety  might  be  endangered  by  any  wrongful  acts  of  their 
own?  The  seizure  was  warranted  by  the'king's  proclamation: 
that  made  their  possession  lawful.   The  subsequent  declara- 
tion of  hostilities  put  an  end  to  any  claim  by  the  Danish 
owners,  and,  of  course,  to  all  responsibility  of  the  captors  as 
to  them.   It  then  became  their  duty  to  act  for  the  best,  with 
m  wiew  to  the  safety  of  the  ship,  and  the  mere  interest  of  the 
Crown  therein.   They  were  bound  to  leave  Lisbon;  it  was 
far  the  interest  of  the  Crown  that  they  should  make  the  ship 
jnslmmental  in  withdrawing  firom  Lisbon  as  much  property 
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as  she  could  possibly  carry  with  propriety.  They  acted  for 
the  best,  and  were  consequently  justified  in  respect  to  the 
Crown  in  what  they  did.  The  Crown  cannot  call  upon  them 
for  damages;  and  they  have  no  right  to  ask  for  a  sum  as  an 
indemnity,  when  they  have  not  been,  and  (under  the  circum- 
stances stated)  could  not  have  been  damnified.  The  conse- 
quence is,  that  the  plaintiff^  has  no  right  to  recover  upon  the 
policy.  The  question  then  arises,  whether  he  has  any  right 
to  recover  his  premium  ?  And,  as  there  was  no  fraud  in  the 
captors,  in  effecting  this  policy :  as  there  was  no  illegality  in 
the  voyage  or  insurance :  and  as  the  re3istance  of  the  under- 
writers to  the  claim,  upon  the  ground  that  there  was  no  risk: 
the  plaintiff  is  entitled  to  his  premium,  and  the  verdict  should 
be  entered  accordingly." 

Subsequently  to  the  above  action,  another  action  on  the 
same  facts  was  brought  by  the  plaintiff  against  the  defendant, 
who  has  subscribed  for  300/%  The  action  was  commenced  on 
the  21st  June^  1810,  upon  insurance  made  by  him  in  his  firm  of 
P.  &  H.  Le  Mesurier  and  Co.,  dated  12th  November,  1807, 
upon  the  ship  Knud  TerkeUon,  valued  at  3500/L,  and  on 
freight  not  valued,  at  and  from  Lisbon  to  London.**  The 
interest  was  averred  to  be  in  his  Majesty,  and  the  loss  to  be 
by  perils  of  the  sea.  The  defendant  pleaded  the  general 
issue ;  and  at  the  trial,  before  Lord  EUenborough,  at  the  Sit. 
after  Trin.  Term,  1800,  at  Guildhall,  a  verdict  was  found  for 
the  plaintiff^  subject  to  the  opinion  of  the  Court  upon  a 
special  case.  The  argument  on  the  case  was  heard  in  Hil. 
Term,  1811. 

Lord  EUenborough,  C.  J. — The  points  made  for  our 
consideration  are,  first,  whether  the  king  had  an  insurable 
interest,  supposing  him  to  have  been  apprised  of  his  right  at 
the  time  when  the  insurance  was  made,  and  had  determined 
to  insure  it;  and  next,  whether  he  could  adopt  it  after  it  was 
made.  The  facts  are  that,  after  a  proclamation  by  the  king 
in  council  for  the  detention  of  Danish  vessels,  an  armed  ship, 
in  the  service  of  his  Majesty,  took  possession  of  the  Danish 
ship  in  question.  Was  it  taken  on  behalf  of  the  king  ?  It 
was  taken  by  his  servants,  m  an  armed  brig  engaged  in  his 
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service ;  and,  if  not  taken  piratically,  must  itave  been  taken 
for  him.  The  king,  therefore,  had  possession  of  the  Danish 
ship ;  for  as  between  his  Majesty  and  those  who  were  acting 
m  bis  behalf  and  under  his  authority,  and  who  were  account- 
able to  him  if  they  damaged  or  embezzled  the  property,  their 
possession  was  for  this  purpose  his  possession.  Then  had 
the  kmg  a  lawful  possession  ?  Was  it  ever  made  a  question 
whether  the  king  were  a  wrong-doer  in  seizing  the  vessels  of 
a  foreign  nation  ?  If,  then,  his  Majesty  had  a  lawful  posses- 
sion, may  be  not  insure  the  property  against  loss  ?  He  was 
I^ally  competent  to  do  so,  though  not  in  the  practice  of  insur- 
ing his  own  ships  of  war.  But,  it  may  be  said,  that  he  knew 
nothing  at  the  time  of  insurance.  It  was  made,  however,  by 
the  orders  of  his  officers,  whose  duty  it  was  to  take  care  of 
the  property,  and  who  were  responsible  to  him  for  it.  Then 
may  he  not  adopt  the  act?  The  insurance  is  not,  indeed, 
made  in  terms  in  the  king's  name,  but  it  was  by  the  direction 
of  Sampson,  who  had  been  made  agent  by  the  captors  for  the 
prize.  But  the  captors  had  no  interest  of  their  own  in  it,  and 
therefore,  for  their  own  benefit,  they  were  not  competent  to 
appoint  an  agent;  they  must  therefore  be  taken  to  have 
appointed  him  as  agent  on  the  part  of  the  Crown,  whose 
servants  and  agents  they  were.  Then  Sampson  writes  the 
letter  authorizing  the  insurance  being  made,  and  therein  he 
desires  insurance  to  be  made  ^'for  my  account.'*  That,  cer- 
tainly, was  not  intended  as  a  direction  to  insure  his  own  indi- 
vidual interest,  but  merely  credit  was  to  be  given  to  him  for 
the  premiums ;  and  he  proceeds  to  state  that  the  insurance 
is  to  be  made  of  the  Danish  vessel,  Knud  Terkelson,  which 
had  been  detained  by  his  Majesty's  armed  ship,  Duchess 
of  Bedford^  and  for  which  he  was  authorized  to  act  as  agent. 
There  was  no  communication  of  the  names  of  the  particular 
persons  for  whose  benefit  the  insurance  was  to  be  made,  nor 
was  it  necessary  that  the  agent  should  then  know  who  they 
were;  but  it  was  to  be  effected  in  the  name  of  the  agent,  for 
the  benefit  of  those  who  should  be  concerned  in  interest : 
and  the  underwriters  bound  themselves  to  indemnify  those 
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who  should  appear  to  be  interested  in  the  prize,  in  case  of 
loss;  it  musty  therefore,  enure  for  the  benefit  of  the  Crown, 
which  alone  had  any  interest  in  the  captured  vessel.  The 
Crown,  then,  having  an  insurable  right,  afterwards  adopt 
this  act  of  its  servants  and  agents.  And  if  the  policy  were 
made  for  the  benefit  of  those  concerned,  and  the  Crown  were 
concerned  in  interest,  there  can  be  no  doubt  it  may  adopt  the 
act;  and  it  has  adopted  it.  The  case  of  Craufurdv.  Lucena 
is  full  in  point  to  this.  The  Dutch  commissioners  were 
strangers  to  the  property  before  it  came  within  the  ports  of 
this  kingdom,  though  connected  with  it  in  trust  when  it  was 
brought  there ;  but  the  Crown  afterwards  adopted  the  insur- 
ance, and  the  House  of  Lords  held  that  to  be  a  valid 
adoption,  as  well  in  respect  of  the  ships  taken  before  as 
afterwards  (a).  Here,  then,  there  was  an  adoption  by  the 
Crown  of  the  act  by  which  the  property  was  acquired ;  and 
there  was  also  an  adoption  of  the  insurance  made  afterwards 
to  protect  it.  By  the  adoption  of  the  act  of  taking  possession, 
there  was  an  insurable  interest  in  the  king ;  and  the  adoption 
of  the  insurance  gave  him  also  an  interest  in  the  policy. 
The  facts,  therefore,  being  expressly  stated  from  whence  this 
conclusion  may  be  drawn,  and  which  it  was  left  to  us  by  the 
statement  of  the  case,  there  is  no  occasion  to  send  the  ques- 
tion again  to  a  jury."   Routh  v.  Thompson  (6). 

The  principle  of  law  decided  in  the  above  case  was  recog- 
nised likewise  in  a  more  modem  case  of  Hagedom  v.  Oliver- 
son  (c).  In  which  it  was  decided  that  where  the  plaintifT 
made  an  insurance  (df)  on  ship"  as  well  in  his  own  name  as, 
for,  and  in  the  name  of  all  and  every  other  person,  &c.,  in  the 
usual  form,  for  the  benefit  of  one  F.  S.  Schroeder,  ad  alien 
enemy,  and  procured  a  license  to  legalize  the  voyage,  and  a 
loss  happened,  and  two  years  afterwards,  Schroeder,  by  letter 

(a)  See  ante,  p.  7,  and  see  by  {d)  It  was  stated  upon  the  argu- 

LordEllenborough  himself,  Lucena  ment  that  the  plaintiff  gave  the 

V,  Crauford,  1  Taunt.  385.  order  to  the  broker  to  make  the 

(6)  13  East,  274.  insurance. 

(c)  2  M.  &  S.  485. 
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to  the  plaintiff,  adopted  the  insurance,  the  plaintilS*  might 
Roover  against  the  underwriter,  averring  the  interest  in 
Scbroeder  (a).  The  plaintiff*  had  a  verdict  before  Lord  Ellen- 
horough  at  Ghiildhall,  subject  to  the  opinion  of  the  Court. 

After  argument  in  Easter  Term,  1814;  Lord  EUenborough, 
C.  J.,  said — The  plaintiff*  had  a  right  to  make  an  in- 
nrance,  on  the  chance  of  its  being  adopted  for  the  benefit 
of  all  those  to  whom  it  might  appertain,  which  are  the  words 
of  the  policy.  He  might  insure  for  those  who  were  actually 
interested,  and  possibly  who  might  be  interested.  Scbroeder 
VIS  interested,  and  might  become  privy  to  this  insurance 
by  subsequent  adoption,  according  to  Lucena  v.  Craufurdf 
and  Rouih  v.  Thompson.  He  has  adopted  it,  and  now  it  is 
nnde  a  question,  whether  he  can  become  privy  to  the  benefit 
of  it.  It  appears  to  me,  upon  those  authorities  he  may  make 
nse  of  the  name  of  the  person  at  the  head  of  the  policy,  as 
the  person  who  had  given  the  order  to  effect  the  insurance, 
which  will  satisfy  the  stat.  28  Geo.  3,  c.  56  (6).  It  seems  to 
ne  that  this  action  is  maintainable  for  the  benefit  of  Scbroe- 
der, who  was  interested  at  the  time,  and  has  become  privy 
by  adoption.** 

The  next  case  which,  from  its  importance  with  respect  to 
die  law  of  insurances  on  prizes,**  deserves  mentioning,  is 
the  case  of  Stirling  and  others  v.  Vaughan  (c).  This  was  an 
action  on  a  policy  of  insurance  effected  by  the  plaintiffs  as 
agents,  upon  a  ship  called  The  Prize,  No.  S,  and  her  cargo, 
''from  Monte  Video  to  London."*  The  subject  of  insurance 
was  a  prize  taken  from  the  Spaniards,  by  the  conjoint  forces 
of  the  army  and  navy  upon  the  expedition  to  the  river  Plata : 
the  interest  was  averred  in  the  first  count  to  be  in  the  king ; 
by  the  second  to  be  in  the  captors ;  there  was  a  third  count, 
not  necessary  to  mention.  The  loss  was  alleged  to  be  by 
perils  of  the  sea,  on  the  voyage  home.  At  the  trial  before 
i^EUenborough  at  Guildhall,  Admiral  Murray  was  called 

(t)  See  1  M.  &  S.  566,  where  it  (b)  See  ante,  p.  3. 
affsm  that  Schioeder  was  inte-  (c)  11  East,  618. 
nslsd  m  part  of  the  ship. 
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as  a  witness,  to  show  on  whose  account  the  insurance  had 
been  effected :  and  he  deposed,  that  after  the  capture  of 
this  and  other  prizes  by  the  conjoint  ftrces  employed  on  the 
exjpedition,  a  Mr.  Blacker  was  appointed  prize  agent  for 
ships,  by  the  naval  and  military  commanders,  to  act  on  behalf 
of  all  interested  in  the  capture ;  and  from  him  orders  were 
received  at  home,  to  insure  everything  in  which  the  captors 
were  interested :  but  it  did  not  appear  that  Blacker  had  re- 
ceived any  appointment  or  direction  frogn  the  Treasury,  or 
any  other  department  of  government  authorizing  him  ape* 
cially  to  insure  or  take  of  the  interests  of  the  Crown,  further 
than  such  an  authority  might  by  law  be  inferred  from  his 
appointment  as  prize  agent  by  the  captors,  and  the  directions 
received  by  him  from  them,  to  act  on  behalf  of  all  interested 
in  the  capture.  Neither  was  there  any  evidence  of  the 
king's  having  repudiated  such  an  authority.  The  prize  ww 
lost  by  the  perils  of  the  sea  on  the  homeward  voyage,  and 
before  any  condemnation  of  her  in  the  Court  of  Admiralty. 
Under  these  circumstances.  Lord  EUenborough,  C.  J.,  left  it 
to  the  jury,  to  infer  an  authority  from  the  Crown  to  the 
captors,  to  cause  insurance  to  be  made,  or  an  adoption  of  it 
when  made  on  behalf  of  its  interest  in  the  prize,  in  which  the 
captors  themselves  had  at  least  an  eventual  interest:  and, 
considering  that  the  plaintiffs  were  entitled  to  recover  either 
on  the  first  or  second  count ;  though  he  relied  at  the  time 
principally  on  the  former;  his  Lordship  advised  the  jury  to 
find  a  verdict  for  the  plaintiffs,  which  they  did  accordingly. 
A  new  trial  was  moved  in  Mich.  Term,  1809.  During  the 
argument,  the  following  observations  fell  from  the  Lord  Chief 
Justice. 

Lord  EUenborough. — ^The  law  will  presume,  if  nothing 
appear  to  the  contrary,  that  every  person  accepts  that  which 
is  for  their  benefit.  And,  bere^  it  is  for  the  benefit  of  the 
Crown  to  preserve  the  prize,  if  it  were  only  for  the  purpose 
of  securing  to  the  captors  the  reward  which  its  bounty  had 
provided  for  them  in  the  event  of  condemnation.  Besides, 
the  de  facto  captors  have  a  special  property  in  the  thing 
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captured,  founded  upon  a  lawful  possession,  which  they  hold 
for  those  who  are  ultimately  found  to  be  interested  in  it :  and 
onkss  it  be  shown  to  be  a  meritorious  capture,  it  must  be 
taken  to  be  a  lawful  capture  and  possession  by  them.  That 
riew  of  the  subject  relieves  it  from  all  questions,  whether  a 
mere  expectation  of  a  subsequent  grant  from  the  Crown  be 
insurable,  as  an  interest  in  the  subject-matter].  After  argu- 
ment at  the  Bar,  the  Court  at  once  pronounced  judgment. 

Lord  Ellenboroughf  C.  J. — "  A  general  verdict  has  been 
given  for  the  plaintiffs  in  this  case  upon  the  declaration,  which 
contains  three  di£ferent  averments  of  interest  in  different 
counts  (the  third  being  out  of  the  question) — the  first  averring 
the  interest  in  the  king — the  second  in  the  captors.  The 
verdict  must  be  sustained,  if  at  all,  either  upon  the  first  or 
second  count.    The  subject-matter  of  the  insurance  was  a 
jviie,  taken  by  the  army  and  navy  conjointly ;  and  the  words 
10  which  the  authority  is  stated  to  have  been  given  to  Blacker 
to  insure,  were,  that  he  was  appointed  prize  agent  for  the 
ships,  by  the  naval  and  military  commanders,  to  act  on  behalf 
of  all  interested  in  the  capture ;  and  under  that  authority  he 
directed  the  insurance  in  question  to  be  made.    The  inclina- 
tion of  my  mind  at  the  trial  was,  that  this  might  be  considered 
as  a  special  aqthority,  to  act  on  behalf  of  the  king  bHH  well  as 
the  immediate  captors ;  but  I  would  not  rely  altogether  on  that, 
when,  according  to  the  more  obvious  and  probable  meaning  of 
the  words,  the  authority  was  meant  to  be*  given  for  the  benefit 
of  the  captors,  under  the  appropriation  of  the  Crown,  by 
virtue  of  the  Prize  Act  of  45  Geo.  S.  That  brings  it  to 
the  question  of  interest  in  the  captors  under  that  statute ; 
whether  before  condemnation  they  have  such  a  vested  in- 
terest in  the  subject-matter,  as  is  by  law  capable  of  being 
insured?    And,  therefore,  my  opinion  will  not  clash  with  any 
opbioD  delivered  in  any  other  case,  nor  with  the  letter  or  spirit 
of  the  Stat.  19  Geo.  2,  c.  87,  agamst  gambling  or  wagering 
pdGdes.   But,  though  the  verdict  could  be  sustainable  upon 
Uus  short  ground,  yet  I  wish  to  consider  the  case  more  at  large. 
For  all  valuable  purposes,  the  captors,  as  such,  must  be  taken 
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to  represent  the  Crown :  and,  in  the  case  ot  Lucena  v.  Craur 
furd^  it  was  considered  by  the  same  noble  and  learned 
person  (a),  whose  opinion  has  been  adverted  to,  that  the 
king  has  an  insurable  interest  in  a  prize  before  condemnatioi\; 
and  yet,  that  till  condemnation,  there  remains  something 
wanting,  the  vesting  of  the  full  property  in  the  Crown  (6),  and 
to  enable  the  Crown  to  grant  it  to  others,  as  against  the 
original  owners.  It  is  the  sentence  of  a  Court  of  Admiralty, 
upon  the  question  of  prize,  which  concludes  the  question  of 
property  against  the  original  owners,  according  to  the  case 
of  Hughes  V.  Cornelius  (c).  Then  by  the  act  of  45  Geo.  3, 
the  Crown  gives  up  its  right  in  the  prize  to  the  captors, 
subject,  however,  as  before,  to  the  final  adjudication  of  the 
property,  as  prize,  by  the  Court  of  Admiralty.  But  it  is 
said  that  the  Crown  may  still  release  the  prize  to  the  captured 
before  condemnation,  and  therefore  the  captors  cannot  have 
an  insurable  interest  in  tlie  property.  But  that  right  of 
the  Crown  trenches  no  more  upon  the  insurable  interests  of 
the  captors  under  the  statute,  than  upon  that  of  the  king 
himself.  It  is  then  objected  that  the  property  in  the  prize 
may  never  become  vested  in  the  captors.  It  is  vested,  how- 
ever, as  far  as  the  Crown  has  any  right  to  vest  it,  defeasible 
no  doubt,  by  an  adjudication  of  the  Court  of  Admiralty 
against  the  captors,  to  restore  the  prize  to  the  former  owners: 
but  is  it  not  in  common  experience  that  a  defeasible  right  is 
insurable  ?  It  is  the  case  of  consignees  of  goods  under  a  bill 
of  lading :  the  goods  on  their  passage  home  are  liable  to  be 
stopped  fit  transitu,  and  hb  interest  defeated :  yet  can  it  be 
said  that  the  property  is  not  so  far  vested  in  the  consignee, 
as  to  entitle  him  to  insure  ?  The  indefeasibility  of  the  pro- 
perty, therefore,  is  not  the  criterion  of  an  insurable  interest. 
Again,  what  is  the  case  of  an  executor?  Probate  is  neces- 
sary to  complete  his  title :  yet  before  probate,  he  has  title 
sufficient  to  insure.  The  captors  have  the  actual  possession 
of  the  subject-matter  of  insurance  by  the  grant  of  the  king. 


(a)  Lord  Eldon,  2  New  Rep.  323. 
ib)  See  ib. 


(c)  2  Show,  232 ;  Sir  T.  Ray- 
mond, 473  ;  and  Skin.  59- 
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the  only  person  in  the  kingdom  who  could  contest  the  title 
with  them.  They  have  the  possession,  with  a  partial  right 
of  disposing  of  the  thing  immediately,  liable  indeed  to  have 
their  right  devested  by  a  sentence  of  restoration.  But  what 
difierenee  is  there  between  the  right  of  the  captors  and  of 
the  Crown  in  these  respects  ?  The  assignees  of  the  Crown, 
as  they  may  be  styled^  must  stand  in  the  same  situation  in 
this  respect  as  the  Crown  itself.  This  is  not  .like  insuring  a 
mere  expectation,  nor  like  the  case  of  the  Dutch  commis- 
dooersy  who  had  no  interest  in  the  ships  insured,  till  they 
arrived  within  the  ports  of  the  realm.  But  these  captors 
had  a  present  possession,  and  a  right  to  maintain  trespass 
aguost  any  person  attempting  to  take  the  prize  from  them. 
ETen  with  respect  to  captors  in  general ;  supposing  the  prize 
not  to  have  been  acquired  tortiously,  but  jure  belli,  I  should 
Cluiik  that  in  reftpeet  of  their  lawful  possession  and  special 
property  they  might  insure;  but  it  is  not  necessary  in  this 
case  to  decide  that  general  point ;  they  had  not  only  a  right 
of  possesion,  but  a  right  of  property  as  far  as  the  Crown  had 
the  power  of  granting  it,  liable  only  to  be  dispossessed  by  the 
release  of  the  Crown,  or  by  a  sentence  of  restoration.''  The 
other  Judges  concurred  in  this  judgment,  and  the  rule  was 
disdiarged. 

In  a  recent  case  of  Devaux  v.  Sieek  (a),  the  principles  of 
law  bud  down  in  the  cases  of  Ctrctnt  v.  Parkinson  (i),  Le 
Cras  r.  Hughes  {c\  and  Rouih  v.  Thompson  (d),  came  under 
the  consideration  of  the  Court  of  Common  Pleas.  This  was 
an  action  brought  upon  a  policy  of  assurance,  which  stated 
the  assurance  to  be  made  to  the  amount  of  800/.  on  bounty, 
**  allowed  by  the  French  government,  on  the  tonnage  ship 
Le  Hemrit  agreed  to  be  valued  at  800/."  The  declaration 
alleged  that  the  said  bounty  would  have  been  allowed  by  the 
French  government,  if  the  ship,  with  the  cargo  on  board,  had 
arrived  in  France :  and  stated  a  total  loss  by  the  perils  of  the 
sea.  By  a  law  of  France  relating  to  the  whale  fishery,  it  is  pro? 

(s)  8  Scott,  637  ;  6  B.  N.  C.  358.  (c)  Ante,  pp.  18,  51. 
(6)  Aaie,  pp.  38,  43,  53.  (d)  Ante,  pp.  57,  62. 
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yided,  that  the  vessel  which  shall  have  fished  in  either  the 
Pacific  Ocean,  by  doubling  Cape  Horn,  or  by  passing  through 
the  straits  of  Magellan,  or  to  the  south  of  Cape  Horn,  at 
sixty-two  degrees  of  latitude  at  least,  shall  obtain  on  its  return 
a  supplemental  bounty,  if  it  brings  back  in  the  produce  of  its 
fishery,  one-half  at  least  of  its  burthen,  or  can  prove  a  navi- 
gation of  sixteen  months  at  least.'*  Held,  that  supposing  the 
bounty  not  to  be  payable  as  a  matter  of  right  under  the  strict 
interpretation  of  the  law ;  that  the  chance  of  receiving  this 
bounty  on  her  return,  founded  upon  an  alleged  invariable  course 
of  practice  of  the  French  government  in  its  administration, 
did  not  constitute  an  insurable  interest.  Lord  Chief  Justice 
Tindal,  at  the  close  of  his  judgment,  says — ''It  would  be 
impossible,  as  it  appears  to  us,  to  hold  this  to  amount  to 
proof,  that  from  the  time  of  granting  the  bounty  there  has 
been  a  uniform  practice  of  allowing  the  bounty  under  the 
circumstances  stated  in  the  case ;  and  unless  such  evidence  is 
produced,  the  case  does  not  fall  within  the  rule  laid  down 
in  Le  Cras  v.  Hughes,  and  the  plaintiffs  cannot  be  held  to 
have  taken  an  insurable  interest  in  the  bounty.** 
A  consipaee  Tenthly,  a  consignee  of  goods  has  an  insurable  interest, 
ruble  interest.  In  a  csse  in  the  Common  Pleas  of  HiU  and  another  v.  Secrc" 
tan  (a),  where  a  house  in  Spain,  who  were  indebted  to  the 
plaintiffs,  consigned  goods  to  Messrs.  Dubois,  and  indorsed  a 
bill  of  lading,  with  a  letter  annexed,  directing  them  to  hold  a 
part  of  the  said  cargo  for  the  use  of  the  plaintiffs,  who,  upon 
getting  such  intelligence,  made  the  insurance  in  question, 
being  creditors  of  the  house  in  Spain,  though  they  had  given 
orders  for  the  goods ;  the  Court  held  that  the  plaintiffs  being 
creditors  of  the  house  in  Spain,  raised  a  good  consideration 
for  the  assignment ;  and,  that  therefore,  there  could  be  no 
doubt  that  the  plaintiffs  had  a  good  insurable  interest, 
mere  ^oods  And  where  goods  were  consigned  from  Birmingham  to 
ft^nl^^^ui-  Naples,  under  an  order  to  dispatch  certain  goods  (on  an 
try  abroad,     jnsurance  being  made),  it  was  held  that  the  consignee  might 


(a)  1  B.  &  P.  315,  and  Wolff  v.  Horncastle,  1  B.  &  P.  316. 
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support  an  action  for  the  injury  which  they  sustained  in  the  ^^^"^ 
course  of  then-  conveyance  to  Naples.   The  Court  held  that  merchant,  the 
tke  property  in  the  goods  vested  in  the  purchaser,  as  soon  as  uTtST^n- 
thcy  were  dispatched  from  Birmingham,  and  that  the  inten-  "nl^^en^  l^d 
tion  of  the  party  was  strongly  evidenced  by  the  order  for  ?^^J*jJJ^*i^ 
insurance,  which  had  been  given  on  the  part  of  the  consignee ;  terest  ** 
the  consignee  could  not  have  sued  upon  that  insurance, 
unless  he  had  had  an  interest,  nor  could  the  consignor  sue 
upon  it  as  had  been  declared  by  the  consignee.   Fragano  v. 
I4mg(a). 

And  in  the  case  of  Neale  v.  Reid  (6),  where  it  was  agreed 
between  the  vendor  and  the  purchaser  of  goods  that  the 
goods  should  be  shipped  under  the  care  of  an  agent,  ap- 
pointed by  both  parties,  for  the  vendor's  security;  and  the 
pordiaser,  who  had  drawn  bills  on  his  correspondent  for 
the  payment  of  the  purchase,  directed  his  correspondent  to 
asore  the  goods  to  a  certain  amount,  it  was  held  that  the 
msurance,  which  was  made  according  to  the  purchaser's 
directioo,  and  not  in  pursuance  with  an  agreement  with  the 
fendor,  was  not  liable  to  the  claim  of  the  vendor  for  a  part 
of  the  purchase,  and  that  the  purchaser's  agent  was  justified 
m  paying  the  proceeds  of  the  policy  to  him.  There  was  no 
ioliniation  that  any.  person  was  concerned  with  him  in  the 
policy,  nor  did  it  give  the  purchaser's  correspondent  any 
authority  to  apply  the  proceeds  of  the  policy  to  the  vendor's 
benefit.  Mr.  Justice  Holroyd  ohseryed^  that  the  goods  were 
shipped  at  the  risk  of  the  agent,  and  if  they  had  been  lost 
on  the  voyage  the  loss  would  have  fallen  upon  him.  Being 
imder  a  liability  for  the  goods,  if  lost,  he  insured  to  a  large 
amount  at  his  own  expense ;  he  had  made  no  bargain  to 
msore,  but,  whether  insured  or  not,  was  compellable  to  pay 
the  bills,  and  therefore  provided  a  substitute  for  the  cargo  to 
iodemnify  himself  in  case  of  a  loss  ;  but  the  sum  insured  was 

■ot  subject  to  the  same  liabilities  as  the  cargo." 
It  is  to  be  observed,  that,  if  at  the  time  of  making  insu- 


(«)  4  B.  &  a  219. 
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ranee  the  assured  has  an  insurable  interest  in  the  property, 
it  is  immaterial  that  the  property  may  have  afterwards  passed 
to  another  party;  for  the  change  of  property  can  have  no 
effect  in  relieving  the  underwriters  from  their  liability,  as  the 
assured  can  sue  on  the  policy  for  the  benefit  of  the  party  to 
whom  the  property  has  passed. 

Thus  in  the  case  of  Sparkes  v.  Marshall  (a),  where  Mr. 
Bamford,  who  was  a  corn-dealer,  at  Southampton,  sold  to  the 
assured  from  five  hundred  to  seven  hundred  barrels  of  oats, 
to  be  delivered  at  Portsmouth^  to  be  shipped  by  Thomas 
John  and  Son,  merchants,  at  YoughaU^  from  YoughaU;  and 
four  days  afterwards  Bamford  advised  the  assured  that 
Thomas  John  and  Son  had  engaged  room  in  the  packet  to 
take  about  six  hundred  barrels  of  oats  on  the  assured*s 
account;  and  on  the  following  day  the  assured  made  an 
insurance  on  the  oats,  per  packet,  to  the  amount  of  400/. ; 
and  the  oats  were  shipped,  but  the  packet  being  bound  for 
Southampton^  and  refusing  to  stop  at  Portsmouth,  Bamford 
sold  the  oats  again,  and  delivered  the  bill  of  sale  to  another 
party  at  Southampton;  and  the  plaintiff,  after  the  loss,  vested 
his  interest,  by  indorsement,  in  Bamford,  for  a  consideration : 
it  was  held  that,  as  the  assured  had  a  right  to  bind  Bamford 
to  his  bargain,  and  call  upon  him  either  to  procure  the  packet 
to  bring  the  oats  on  to  Portsmouth,  or  forward  them  by 
another  vessel,  he  had  a  legal  interest  in  the  specific  oats, 
and  might  insure  it ;  and  there  was  no  assent  on  the  part  of 
the  plaintiff  to  vary  his  right  or  claim  to  those  particular  oats 
till  the  insurance  was  made  and  the  loss  known ;  and  that 
there  was  no  principle  of  law  on  which  a  change  in  interest 
after  the  insurance  had  been  made,  much  less  after  the  loss 
had  happened,  which  could  be  set  up  by  the  underwriters 
against  a  claim  for  such  a  loss. 

But  in  another  modern  case  of  Clay  v.  Harrison  {b\ 
where  the  assured,  in  England,  contracted  with  Messrs. 
Hubbard  and  Co.,  at  St.  Petersburgh,  to  send  him  a  cargo 

(a)  3  Scott,  172 ;  2  B.  N.  C.  761 ;     W.  296.  Ante,  p.  12. 
see  Sutherland  v.  Pratt,  11  M.  &       {}>)  10  B.  &  C.  99. 
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of  dealsi  to  be  paid  for  by  a  bill  at  three  months,  which  he 
dkily  accepted.  The  deals  were  shipped,  and  the  insurance 
made.  The  ship  was  stranded  on  the  voyage,  near  EUineur, 
and  the  deals  saved,  but  so  much  damaged  as  not  to  be  worth 
sending  for.  The  assured,  on  hearing  of  the  accident,  gave 
the  underwriters  notice  of  abandonment  the  day  before  the 
InII  became  due.  The  assured  having  become  bankrupt, 
Hubbard  and  Co.  wrote  to  their  agents  at  Elsineur  to  take 
possession  of  the  goods  as  their  property ;  it  was  held  that 
the  assurer's  assignee,  under  a  commisMon  of  bankruptcy, 
could  not  recover  on  the  insurance,  inasmuch  as  the  stoppage 
ftjt  irmuUu  revested  the  property,  and  the  assured  had  no 
longer  an  insurable  interest.  Lord  Tenierden,  observing 
that  the  question  was,  whether  the  bankrupt  had  an  interest 
in  die  goods  insured  at  the  time  of  the  loss,  and  that  depended 
upon  the  effect  to  be  given  to  the  stoppage  in  transitu^  we 
are  of  opinion  that,  under  the  peculiar  circumstances  of  this 
case,  the  bankrupt,  after  the  stoppage  in  transitu^  had  no 
property,  and  that  therefore  the  action  cannot  be  supported.** 
In  the  case,  also,  of  Wolff  and  Another  v.  Homcastle  (a), 
which  was  fully  treated  of  in  a  former  section  (6),  it  was  held 
that  where  a  merchant  had  consigned  a  cargo  to  a  company 
in  London,  and  drawn  bills  for  the  amount,  but  transmitted 
the  bills  of  lading  through  the  plaintiffs,  his  general  agents, 
to  be  sent  to  the  company  that  they  might  insure,  and  he,  at 
the  same  time,  drew  on  them  for  300/.,  which  bills  were 
accepted  and  piud ;  but  the  company  refused  to  accept  or  draw 
M  tbem,  or  take  the  cargo,  or  to  insure,  upon  which  the 
plaintifi  made  the  insurance  in  their  own  name,  and  informed 
the  consignor,  who  approved  thereof,  the  plaintiffs  were  to 
he  considered  as  consignees  of  the  whole,  and  had  a  right  in 
that  character  to  insure  for  the  benefit  of  their  consignor,  and 
that  they  had  a  clear  insurable  interest  in  themselves  to  the 
amount  of  SOO/. 

(a)  1  B.  &  P.  316;  and  see     14  East,  522. 
RobeitaoD  &  others  v.  Hamilton,       (ft)  Sect.  1,  ante,  p.  4. 
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In  the  case  of  Smith  y.  Lascelles  (a)  it  was  decided  that, 
if  a  merchant  abroad,  who  is  interested  in  goods  and  the 
freight  of  the  cargo,  mortgage  them  to  his  creditor  here  for 
payment  of  money  at  a  certain  day,  and  by  letter  inclosing 
the  bills  of  lading,  and  at  the  same  time  give  directions  to 
him  to  make  an  insurance,  the  latter  will  be  liable  to  an 
action  for  not  insuring,  notwithstanding  the  mortgage  was 
absolute  before  the  letter  was  received. 

In  the  foregoing  cases  it  has  been  seen  how  strictly  the 
Courts  have  construed  that  part  of  the  act  of  19  Geo.  2,  c.  37, 
which  prohibits  any  person  making  an  insurance  who  has  not 
got  an  interest  in  that  which  is  the  object  of  the  insurance ; 
and  whenever  they  have  seen  on  the  face  of  the  policy,  that 
there  is,  in  fact,  no  fair  contract  of  indemnity  between  the 
parties,  but  only  a  gaming  transaction,  they  have  never  hesi- 
tated to  declare  that  policy  void  by  the  statute. 

The  case  of  Lowry  and  Another  v.  Bourdieu  {b)  is  an 
instance  of  the  above  observation. 

The  plaintiffs  had  lent  to  Lawson,  captain  of  the  Lord 
HoUandf  East  Indiaman,  26,000/.,  for  which  he  had  given 
them  a  common  bond  in  the  penal  sum  of  52,000/.  While  he 
was  with  his  ship  at  China,  the  plaintiffs  got  a  policy  of  insu- 
rance underwritten  by  the  defendant  and  others,  which  was 
in  the  following  terms : — "  At  and  from  China  to  London,  be- 
ginning the  adventure  upon  the  goods  from  the  loading  thereof 
on  board  the  said  ship,  from  and  immediately  following  her 
arrival  in  China,  valued  at  S6,000/.,  being  the  amount  of 
Captain  Patrick  Lawson*s  common  bond,  payable  to  the  par- 
ties, as  shall  be  described  at  the  back  of  this  policy ;  and  it 
bears  date,  16th  day  of  December,  1775;  and  in  case  of  loss, 
no  other  proof  of  interest  to  be  required  than  the  exhibition 
of  the  said  bond :  warranted  free  from  average,  and  without 
benefit  of  salvage  to  the  insurer."  At  the  head  of  the  sub- 
scription was  written, — ^'On  a  bond,  as  above  expressed. 
Captain  Lawson  sailed  from  China,  and  arrived  safe  with  his 


(a)  2  T.  R.  187. 


(6)  Doug.  468. 
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pnTiIege  (as  it  is  called)  or  adventure  in  London^  1st  July^ 
1777^  none  of  the  events  insured  against  having  happened. 
The  receipt  of  the  premium  was  acknowledged  at  the  back 
of  the  p<dicy.  This  case  came  before  the  Court,  upon  an 
aetion  for  a  return  of  premium,  on  the  ground  that  the 
policy  being  without  interest,  the  contract  was  void.  At 
the  trial,  which  came  on  at  the  Sit.  after  Trin.  Term,  1780, 
the  Chief  Justice  was  of  opinion  that  this  was  a  gaming 
policy  prohibited  by  the  statute  19  Geo.  2,  c.  S7,  and  a 
Terdict  was  given  for  the  defendant.  A  motion  for  a  new 
trial  was  afterwards  made,  when  the  majority  of  the  Judges 
confirmed  Lord  MansfieUts  opinion.  Mr.  Justice  WiUis 
differed  fi'om  his  brethren :  the  learned  Judge  being  of 
opiinon  that  it  was  not  a  gaming  policy ;  that  it  did  not 
appear  to  him  that  the  parties  had  any  idea  they  were  enter- 
ing into  an  illegal  contract;  that  the  whole  was  disclosed, 
and  they  thought  there  was  an  interest :  this  was  a  mistake, 
but  it  is  a  new  point  of  law. 

Lord  Mansfield. — It  is  certainly  true,  in  many  instances, 
that  first  thoughts  are  best.  I  am  now  very  much  inclined  to 
my  first  opinion.  There  are  two  sorts  of  policies  of  insu- 
rance :  mercantile  and  gaming  policies.  The  first  sorts  are 
contracts  of  indemnity,  and  of  indemnity  only ;  and  from  that 
principle  a  great  variety  of  decisions  and  consequences  have 
followed.  The  second  sort  may  he  in  the  same  form,  but  in 
them  there  is  no  contract  of  indemnity,  because  there  is  no 
interest  upon  which  a  loss  can  accrue.  They  are  merely 
games  of  hasard,  like  the  cast  of  a  die.  In  the  present  case 
the  nature  of  the  insurance  is  known  to  both  parties.  The 
plaintiffs  say, '  We  mean  to  game,  but  we  give  our  reason  for 
it:  Captain  Lawson  owes  us  a  sum  of  money,  and  we  want  to 
be  secure,  in  case  he  should  not  be  in  a  situation  to  pay  us.* 
It  was  a  hedge;  but  they  had  no  interest;  for  if  the  ship  had 
been  lost,  and  the  underwriters  had  paid,  still  the  plaintiffs 
woqU  have  been  entitled  to  recover  the  amount  of  the  bond 
from  Lawson.  This,  then,  is  a  gaming  policy,  and  against  an 
act  of  Parliament.** 
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In  Puller  Glover  (a),  it  was  held  not  to  be  a  gaming 
policy  for  a  person  who  had  chartered  goods  to  St.  Peters^ 
burgh  to  make  the  underwriters  agree  to  pay  a  total  loss,  in 
case  the  ship  should  not  be  allowed  by  the  Russian  Govern- 
ment to  discharge  her  cargo  at  Si.  Petersburgh;  and  the 
assured  were  allowed  to  recover,  on  an  allegation  that  the 
vessel  had  not  been  allowed  to  discharge  her  cargo,  but  was 
obliged  to  return,  by  which  the  value  was  reduced  below  the 
invoice  price,  together  with  the  charges  thereon,  and  the 
premium  of  insurance,  &c«  Ist,  it  was  held  not  to  be  a  gaming 
policy ;  Sndly,  it  is  an  insurance  upon*the  goods,  and  not  on 
the  voyage ;  and  Srdly,  the  agreement  allows  the  non-admis- 
sion of  the  goods  to  be  a  loss. 
Whore  the  Where,  by  the  express  terms  of  a  charter-party,  the  owner 
miKTritipu  ^'^'P  stipulates  with  the  freighter  that  part  of  the 

Ution  with  the  freight  shall  be  payable  beforehand,  inasmuch  as  the  freighter 
pwrf  oflthe  ^  would  losc  the  money  so  advanced  by  him,  unless  the  ship 
pahf^ntS^^**  and  cargo  arrived  safe,  he  therefore  has  an  interest  in  insur- 
vanoe,  the       ing  that  event  to  the  amount  of  the  sum  he  has  advanced  lb). 

freighter  has  . 

an  insurable     It  is  undoubtedly  competent  to  the  owner  to  make  such  a 
^^vI^ceTbut'  stipulation;  but,  if  he  does,  it  is  his  duty  to  take  care  that  it 
J^™^^^!^'^'"  is  inserted  in  clear  and  explicit  language  in  the  charter-party 
shi^  gives  no    that  the  money  advanced  shall  be  advanced  in  part  payment 
rable  inter^t."  of  the  freight  (c).    But  if  it  be  merely  an  agreement  between 
the  parties,  which  is  a  very  usual  occurrence,  that  the 
freighter  should  make  an  advance  to  the  master  for  the  use 
of  the  ship,  this  is  not  to  be  considered  as 'a  part,  in  the 
absence  of  express  terms  in  the  charter-party  to  that  effect, 
but  it  amounts  only  to  a  loan  on  the  part  of  the  freighter  to 
the  owner  of  the  ship,  and  consequently  the  former  has  no 
insurable  interest  in  the  money  advanced. 

This  was  decided  in  the  case  of  Mansfield  v.  Maitland{d), 
which  was  an  action  on  a  policy  of  insurance  on  ship  and 
goods,'*  from  Quebec  to  London.    By  a  memorandum,  drawn 

(a)  12  East,  124.  (c)  Per  Lord  Tentcrden,  4  B.  ^ 

(b)  See  De  Silvale  o.  Kendal,     A.  585. 

4  M.  &  S.  37.  (cO  4  B.  &  A.  682. 


SECT.  IV.]  Upon  any  kind  of  Goods  and  Merchandises. 


at  the  foot  of  the  policy,  the  insurance  was  declared  to  be  on 
a  irill  of  exchange  for  219^,  drawn  by  the  master  on  the 
plaintiffi,  at  Q»ebee.   At  the  trial,  before  Abbott,  C.  J.,  at 
Gmildkall,  it  appeared  that,  by  a  memorandum  of  charter- 
party  between  the  owners  and  the  plaintiffs,  the  ship  was  to 
proceed  from  London  to  Quebec,  and  there  take  in  her  cargo, 
0De4ialf  of  the  freight  to  be  paid  on  unloading  and  right 
defirery  of  the  cargo,  and  the  remainder  by  bill,  on  London, 
St  four  months'  date ;  the  captain  to  be  supplied  with  cash 
l»r  the  ship's  use.   In  pursuance  of  this  last  stipulation,  the 
master  drew  the  bill  of  exchange  in  question  for  219^,  value 
received,  for  the  ship's  use,  on  the  plaintiffs,  which  was  duly 
accepted,  and  paid.    The  ship  was  lost  on  the  homeward 
fojage.    The  Lord  Chief  Justice  was  of  opinion  that  the 
plaintififs  had  no  insurable  interest,  and  directed  a  nonsuit  * 
and  Bayley,  J.,  said, — If  the  memorandum  of  charter- 
party  had  clearly  expressed  that  the  money  advanced  should 
be  in  part  payment  of  the  freight,  then  it  would  follow  that 
the  ioas  of  the  ship  would  occasion  the  loss  of  the  money 
adTanced  by  the  freighter,  and  he  would  have  had  an  insu- 
rable interest  in  it.    But  if  that  is  not  so,  and  it  be  only  a 
loan  by  the  freighter,  he  would  have  no  insurable  interest, 
having  a  remedy  against  the  owner  for  the  debt.    Now,  if  it 
hsd  been  the  intention  of  the  parties  it  should  be  a  part 
payment  of  the  freight,  one  would  naturally  have  expected 
that  the  memorandum  of  charter-party  would  have  been 
differently  worded.    The  stipulation  is,  that  one-half  of  the 
freight  is  to  be  paid  in  cash  on  unloading,  and  the  remainder 
by  a  bill,  in  London.  Now,  instead  of  this,  there  would  have 
been  added,  *  deducting  premium  advanced,'  if  such  deduc- 
tion was  intended  to  be  made.    It  seems  to  me,  therefore, 
that,  in  the  absence  of  any  such  stipulation,  this  money  was 
to  be  advanced  as  a  loan  by  the  freighter,  which  he  might, 
in  case  freight  was  earned,  deduct  from  the  freight,  but  for 
which,  if  no  freight  were  earned,  he  had  still  his  remedy,  even 
against  the  owner ;  and,  in  that  case,  it  is  admitted  that  he 
had  no  insurable  interest." 
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In  the  case  of  Tasier  v.  Scott  (a),  which  was  an  action  for 
money  paid  for  the  use  of  the  defendant,  who  was  the  master 
of  a  ship,  called  the  Ocean^  who  drew,  in  Canada,  a  bill  on 
his  owners  here,  in  favour  of  T  Goudie,  for  1990/.,  for 
supplies  for  the  ship's  use,  and  wrote  on  the  bill,  If  be  not 
honoured,  the  holder  will  insure  the  amount,  and  place  the 
premium,  &c.,  to  the  drawer's  account  and  the  ship's 
account,*'  J.  Scott.  The  bill  being  dishonoured,  the  holder 
insured  the  ship  for  three  months,  and  the  interest  was 
declared  to  be  on  the  interest  in  a  bill  of  exchange,  drawn 
by  the  defendant,  on  Mr.  Bowfield,  in  favour  of  T.  Goudie, 
dated  Quebec^  10th  June,  1814,  being  for  value  received,  for 
the  use  of  the  said  ship ;  and  it  was  agreed  that,  in  the  event 
of  loss,  the  bill  should  be  considered  as  sufficient  proof  of 
interest,  and  payment  made  accordingly."  The  drawee, 
receiving  advices  from  the  drawer,  paid  the  bill,  after  the 
insurance  had  been  effected,  but  refused  to  pay  the  charge 
of  insurance.  The  ship  was  lost  after  the  expiration  of  the 
three  months.  At  the  trial,  at  GuUdhall,  Sit.  after  Easter 
Term,  the  counsel  for  the  defendant  made  four  objections  to 
the  plaintiff's  recovering.  Gibbs,  C.  J.,  overruled  them ; 
and  the  jury  found  a  verdict  for  the  plaintiffs.  On  the 
motion  for  a  new  trial,  the  counsel  for  the  defendant  moved 
on  two  only  of  the  objections  made  at  the  trial.  First,  the 
insurance  was  illegal  (6);  secondly,  he  urged  that,  if  the 
holder  was  authorized  to  effect  an  insurance,  it  was  his  duty 
to  effect  a  policy  for  the  voyage,  so  that  the  owners  might 
have  the  benefit  of  it,  in  case  the  ship  was  lost. 

Gibbs,  C.  J. — There  is  nothing  in  either  of  these  objec- 
tions. A  discretion  was  given  to  the  holder  of  the  bill  to 
insure  for  his  own  benefit,  and  he  was  to  insure  according  to 
that  discretion  as  he  chose  to  exercise  it ;  and  he  has  exer- 
cised it  prudently.  As  to  the  other  objection — on  the  ille- 
gality of  the  insurance — I  desire  the  doctrine  I  lay  down  may 
be  confined  to  this  particular  case:  I  think  the  plaintiffs 


(«)  6  Taunt.  234.    •   (6)  Citiog  Kulen  Kemp  v.  Vine,  1  T.  R.  301. 
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were  entitled  to  pay  the  money  they  paid  for  the  use  of  the 
master ;  this,  too,  would  be  clearly  an  available  security  in 
all  cases,  except  the  case  of  a  British  ship,  and  it  is  not  in 
proof  that  the  plaintiffs  knew,  nor  was  it  incumbent  on  them 
to  inquire,  whether  this  was  a  British  ship  or  not.'* 

The  Court  refused  the  rule  on  all  the  grounds. 

A  question,  bearing  much  upon  the  subject  of  our  present 
consideration,  was  decided  in  a  rery  recent  case  (in  the  Court 
of  King's  Bench)  of  Winter  v.  Haldimand  (a).  The  matter 
came  before  the  Court  on  a  motion  to  set  aside  an  award, 
and  the  question  was,  whether  the  underwriters,  upon  a  policy 
of  insurance  "  on  merchandises,^  could  be  made  liable  for  cer- 
tain charges  and  expenses  incurred  at  the  port  of  the  ship's 
loading,  considered  as  additional  value  imparted  to  the  goods? 
The  facts  were  the  following : — The  assured  hired  a  vessel, 
on  a  voyage  from  Buenos  Ayres  to  Canton  and  back ;  they 
were  to  pay  10,000  dollars  for  the  use  of  it,  in  this  manner, 
viz.,  all  the  expenses  that  might  be  necessary  at  Canton  for 
the  port-charges,  and  SOOO  dollars  for  other  incidental  ex- 
penses, and  the  remainder  at  the  vessel's  return  to  Buenos 
Ayres.  The  underwriters  had  no  notice  of  the  agreement. 
It  was  held  that  the  assured,  on  a  policy  on  merchandise," 
could  not  recover  the  sums  of  money  paid  at  Canton,  as  part 
of  the  value  of  his  goods.  After  the  argument  at  the  Bar, 
the  Court  took  time  to  consider  their  judgment,  which  was 
afterwards  delivered  by  Lord  Tenterden,  C.  J. — "  In  the 
argument  at  the  Bar,  on  behalf  of  the  plaintiffs,  reference  was 
made  t^  the  principal  foundation  of  all  insurance,  viz.,  indem- 
nity :  and,  it  was  contended,  to  effect  that  object,  and  bring 
the  case  within  the  principle,  the  payment  at  Canton  must  be 
considered  as  part  of  the  value  of  the  goods  shipped  at  that 
pbce,  and  it  was  observed  that  the  charges  of  shipping  and 
the  premium  of  insurance,  are,  even  in  open  policies,  con- 
sidered as  part  of  the  value  of  the  goods ;  and  further,  the 
freight  also,  if  paid  in  advance,  was  in  practice  considered 
as  part  of  their  value  on  a  total  loss.  This  latter  assertion 
was  denied  by  the  defendant's  counsel  ta  be  true ;  and  the 

(a)  2  B.  &  Ad.  649. 
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Court  has  no  means  of  knowing  bow  the  practice  is,  nor  is  the 
ascertainment  of  the  practice  material  in  our  view  of  the  case. 
No  case  like  the  present  has  been  found  in  our  books,  nothing 
of  the  kind  was  quoted  from  foreign  authors,  and,  as  far  as  my 
knowledge  of  them  extends,  nothing  favourable  to  the  plaintiff 
can  be  found  in  them.    We  must  therefore  look  at  the  iertM 
of  the  policy 9  which  is  the  contract  in  question,  and  whether 
its  terms,  construed  according  to  any  principle  recognised  by 
usage  in  this  country,  will  authorize  the  plaintiff  to  charge 
the  defendant  with  those  payments  at  Canton^  as  part  of  the 
value  of  the  merchandise  shipped  there :  there  is  no  other 
mode  in  which  the  defendant  can  be  made  answerable  for 
them  on  this  policy,  though  we  have  no  doubt  that  those 
payments  might  have  been  made  the  subject  of  a  special  and 
distinct  insurance.   It  is  found  that  the  underwriters  had  no 
notice  of  the  terms  of  the  charter-party,  and  therefore  they 
could  not  know  whether  the  parties  interested  would  have 
engaged,  as  they  have  done,  to  treat  the  payments  to  be 
made  at  Canton,  as  part  of  what  is  called  freight,  so  that  the 
loss  thereof  would  fall  upon  them,  if  the  goods  were  lost ;  or 
whether  the  owners  of  the  ship  were  to  find  the  means  of 
making  those  payments  on  their  account.  And  it  appears  to 
us  to  be  unreasonable  to  make  the  extent  of  the  responsibility 
of  the  underwriters  depend  upon  the  private  contract  of  the 
parties  interested,  and  not  upon  the  general  usage  and  cus- 
tom of  trade.   The  sum  of  10,000  dollars  is  not  properly  to 
be  called  freight,  but  is  the  price  of  the  hire  of  the  ship,  and 
would  have  been  payable  if  the  whole  48,000  dol|firs  had 
been  left  or  otherwise  disposed  of  at  Canton,  and  the  ship 
had  returned  in  ballast,  or  with  passengers,  instead  of  '  mer- 
chandise.*  And  if  these  payments,  to  the  amount  of  5154 
dollars,  can  be  added  to  the  price  of  the  goods  shipped  in 
this  case,  it  would  be  difficult  to  say  that  they  might  not  be 
added  to  the  price  of  a  much  less  quantity,  or  a  much  less 
valuable  cargo.  In  truth,  the  sums  payable  to  the  owners  of 
the  ship,  for  the  use  of  the  ship,  have,  under  this  charter- 
party,  no  distinct  relation  to  the  goods.    We  are,  therefore, 
of  opinion  that  the  payments  in  question  cannot  be  added  to. 
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and  considered  as  part  of,  the  price  of  the  goods.  Our 
opinion  in  this  case  will  have  no  effect  on  the  question, 
whether  the  payment  on  the  shipment  of  goods  can  be  added 
to  their  price,  so  as  to  form  part  of  their  value  in  an  open 
policy,  if  ever  that  question  should  arise.  Such  a  payment 
is  not  properly  freight,  but  the  price  of  the  privilege  of 
potting  the  goods  on  board  the  ship,  in  order  to  have  the 
opportunity  of  having  them  taken  to  the  place  of  their  des- 
tinadon :  it  relates  specially  and  distinctly  to  the  goods ;  and 
when  it  b  constantly  made,  according  to  the  usage  of  the 
trade,  from  and  to  any  particular  country,  the  usage  may  be 
supposed  to  be  known  to  the  underwriters,  and  may  be  (but 
we  do  not  say  that  it  wQl  be,  or  ought  to  be)  considered  as 
part  of  the  shipping  charges,  or,  at  least,  as  so  analogous  to 
as  to  be  governed  by  the  rule  that  is  applicable  to  those 
diai^ea  in  the  construction  of  the  policy 

The  same  doctrine  was  held  in  the  case  of  Palmer  and 
cihers  T.  Pratt  (a).  Where  a  merchant  advanced  money  to 
the  captain  of  a  ship,  to  pay  for  goods  he  was  about  to  carry 
to  India,  on  the  security  of  two  bills  of  exchange,  payable  on 
the  contingency  of  his  arrival  there,  and  the  merchant  effected 
an  insorance  on  the  ship  and  cargo,'*  declared  by  the  policy 
to  be  on  the  bills  in  question :  it  was  held  that,  first,  he  could 
not  recover,  because  the  bills  being  on  a  contingency,  were 
not  valid :  and,  secondly,  because  he  had  not  an  insurable 
interest,  but  had  a  remedy  over  against  the  party  for  whose 
use  the  money  was  lent. 


SECTION  V. 

AID  ALSO  UFON  THE  BODY,  TACKLE,  APPAREL,  ORDNANCE,  ETC., 
OF  THE  "  good"  ship  CALLED,  ETC. 

Havmg  in  the  previous  section  discussed  the  law  relating 
to  the  words  ''on  any  kind  of  goods  and  merchandises*' 
(a)  2  Bing.  186. 
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stated  in  the  policy,  and  having  pointed  out  the  species  of 
property  which  come  under  the  general,  and  common,  and 
usual  form  of  the  printed  policy  on  ''goods/'  and  likewise 
the  instances  in  which  the  subject-matter  of  the  insurance 
must  be  specially  stated,  and  declared  on  '*  the  face  of  the 
policy,  and  having  entered  at  considerable  length  upon  the  na- 
ture and  quantity  of  interest"  the  assured  must  have  in  the 
subject-matter  of  the  assurance ;  and  also  having  stated  the  law 
on  the  important  subject,  where  the  statute  law  has  interfered 
in  the  case  of  ''wager**  policies,  and  policies  "on  interest  or 
no  interest,**  or  without  further  proof  of  interest,  than  the 
policy,  "  by  way  of  gaming,  or  wagering,  and  without  benefit 
of  salvage and  has  enacted,  that  all  insurances  at  this  day, 
contrary  to  the  stat.  19  Geo.  2,  c.  37,  are  absolutely  void  and 
of  no  effect :  we  now  come  to  a  very  important  head,  viz. : — 
"  on  the  body,  &c.,  of  the  ship,  and  the  master  of  the  ship, 
1.  The  names  for  the  voyage.**  Firstly,  we  shall  speak  of  the  names  of  the 
marter!^*^  "  ship**  and  *'  master.*'  This  is  expressed  in  the  policy,  in  the 
following  terms — ''  and  also  upon  the  body,  tackle,  appareU 
ordnance,  munition,  artillery,  boat,  and  other  furniture 

and  in  the  good  ship  called  the  ,  whereof  is  master  

under  God,  for  this  present  voyage — or  whosoever  else  shall 
go  for  master  in  the  said  ship,  or  by  whatsoever  other  name 
or  names  the  said  ship  (a)  or  the  master  thereof,  shall  be 
named  and  called.'* 
By  the  usage  seems  to  be  necessary  by  the  custom,  and  practice  of 

and  practice  of  merchants,  that  the  names  of  the  "  ship"  and  "  master**  should 
mercoants,  the  '  ^       ^  ' 

name  of  the     be  inserted  in  the  policy,  in  order  that  the  assurers  may 

'*  ship**  and 

«*  master**  know  with  Certainty  the  strength,  age,  and  sufficiency  of  the 
^^^j^  ^  ship,  and  the  skill  and  knowledge  of  the  captain.  The  usage 
policy.  jn  ^his  matter  is  the  same  in  respect  to  the  rules  in  Foreign 

Maritime  States  (6).  Sometimes  there  are  insurances  "  upon 
any  ship  or  ships**  expected  from  a  particular  place.  And 
Mr.  J.  Park  says,  in  his  treatise  (c),  **  that  although  it  is 


(a)  See  3  &  4  W.  4,  c  55,  8.  24.  ranee,  art.  3.  Ord.  of  Amster.  s.  2. 
(6)  Ord.  of  Lew.  14.   Tit.  Insu-       (c)  Park  Ins.  p.  19. 
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more  accurate  to  insert  the  name  of  the  captain,  be  would  not 
be  onderstood  to  assert,  as  no  decisioq  has  been  made,  that  if  a 
different  captain  came  in  the  ship  from  that  whose  name  is 
mentioned  in  the  policy,  it  would  therefore  be  bad,  especially 
as  the  policy  contains  the  words,  ''or  whosoever  else  shall  go 
hr  master  in  the  said  ship." 
And  it  has  been  decided  in  a  case  of  Le  Mesurier      Amiitike  m 

the  MiM  of  tii6 

Vamgkan  (a),  that  an  insurance  would  not  be  vitiated  if  the  ship  will  not 
name  of  the  ship**  was  mistaken,  provided  the  identity  was  ^^l^^/^the 
proved,  and  where  there  was  no  fraud ;  for,  as  policies  con-  ^^^^  ^ 
tiin  in  the  printed  form,  **  or  by  whatsoever  name  the  ship 
should  be  called*' — those  words  are  not  confined  to  the  case 
of  the  ship  having  another  name,  than  that  mentioned  in  the 
policy.  The  above  case  was  on  an  insurance  on  goods," 
described  by  the  policy  to  be  on  board  the  American  ship 
President  r  the  real  name  being  The  President;''  but  the 
hnkev  having  been  directed,  that  the  ship  was  named  "  Pre^ 
Mtdent,"  and  to  designate  her  as  an  American  ship,  had  by 
anstake  described  her  as  above.  The  Court  were  of  opinion 
that  the  whole  was  to  be  taken  as  her  name,  and  not  as  a 
warranty  of  "  her  being  an  American  ship*'  called  The  Pre- 
ndenir  And  it  was  also  held  to  be  no  variance,  that  the  real 
Dime  of  the  ship  was  The  President,''  the  identity  of  the 
ship  with  that  name  being  proved,  and  no  fraud  in  the  trans- 
action. And  in  delivering  his  opinion,  Mr.  J.  Lawrence  read 
a  note  of  a  case,  decided  by  Lord  C.  J.  Lee,  at  Guildhall, 
exactly  in  point  (6). 

The  insurance  in  that  case  was  made  **  on  The  Leopard, 
or  whatsoever  name,  &c.,  whereof  was  master,  A.  B.,  for  that 
voyage,  &c.,  "  or  whosoever  else  should  be  master."  Upon 
the  evidence  of  A.  B.,  it  appeared  that  this  ship  was  called 
He  Leonard,  and  was  never  caUed  The  Leopard.  But  the 
Lord  Chief  Justice  was  of  opinion,  that  it  was  only  necessary 
to  prove  the  indentity :  which  had  been  done  by  Captain  A.  B. 

Also  an  insurance  may  be  made  on    ship  or  ships"    from  An  insurance 

may  be  made 

U)  6  East,  382.    (&)  Hall  v.  Molineux,  Dec.  1744,  at  Guild.  6  East,  386. 
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ihipg'^Jfi^m  8  *  P*'"**^'*^  place."   This  was  held,  in  the  case  of  Kewley 

particular  and  another  V.  Ryan  (a).  The  case  was  this :  an  insurance  is 
place  '* 

made  on  certain  goods  on  board  a  certain  ship  on  a  voyage, 
at  and  from  Grenada  to  England;^  and  another  policy  is  also 
made    on  any  kinds  of  goods  as  interest,  should  appear  on 
board  'ship  or  ships/  on  the  same  voyage:*'  warranted  to 
sail  within  a  limited  time ;  but  no  circumstances  relating  to 
the  first  policy  are  communicated  to  the  underwriters  of 
the  second,  nor  do  they  know  that  the  first  was  made. 
Gk>ods  to  the  full  amount  of  the  sum  insured  by  the  first 
policy,  are  put  on  board  the  specified  ship,  which  arrives 
in  safety.    Also  goods  to  the  full  amount  of  the  sum  in* 
sured  in  the  second  policy,  were  put  on  board  another  ship 
which  sails  within  the  limited  time  from  Grenada,  with  an 
intention  of  touching  at  Cork  on  her  way  to  Liverpool;  and 
is  lost  before  she  arrives  at  the  deviating  point.    The  plain- 
tiffs obtained  a  verdict  for  the  second  insurance  which  had 
been  made.   At  the  argument  u^pon  the  rule  for  a  new  trial, 
it  seemed  that  at  the  trial  great  doubts  were  entertained 
whether  such  a  policy  as  this  on    ship  or  ships"  were  a  good 
one.   The  counsel  for  the  plaintiff  argued  that  these  were 
well  known  to  foreign  nations  (6) :  and  were  constantly  used 
by  us  in  the  West  India  trade  in  time  of  war,  when  it  was 
uncertain  by  what  ships  the  produce  of  the  different  islands 
might  be  sent  to  Europe.    Mr.  J.  BuUer  cited  the  case  of 
Henchman  v.  Offley  (c),  in  confirmation  of  the  doctrine,  that 
the  assured  had  a  right  to  appropriate :  the  Court  took  time 
to  consider  the  question.   And  afterwards  in  Trin.  Term, 
1794,  the  Court,  consisting  of  Lord  Loughborough,  C.  J., 
Mr.  J.  Heath,  Mr.  J.  Rooke  {d),  declared  their  opinion  as 
to  the  legality  of  the  policy  on    ship  or  ships,*'  that  it  was 
too  well  established  by  usage  and  authority  to  be  disputed. 
Rule  discharged. 

k  2.  «  Boat*'  of      Secondly,  a  question  respecting  the  carrying  the    boat  of 
tlie  "  ship" 

(a)  2  H.  B.  343.  B.  345,  n. 

{b)  Emerig.  173.  ((0  J.  BuUer  was  absent,  but 

(c)  B.  R.  Mich.  23  Geo.  3,  H.    concurred  in  the  judgment. 
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the  ship  and  the  practice  in  what  manner^  in  sdme  voyages,  the  l>o^t  < 

▼oysflTQCy  Dv  loo 

boats  may  be  placed  on  the  ship/'  was  one  of  the  points  in  ^cdce,itmay 
the  case  of  Bluckett      Royal  Exchange  Assurance  Com"  tbe^W^^and 
pamy  {a).    It  was  an  action  of  covenant  on  a  policy  of  as-  ^^^J^^ 
nrance,  on  the  ship Thames^  her  tackle,  apparel,  ordnance, 
mnnition,  boat,  and  other  furniture,*'  in  the  usual  form. 

At  the  trial  before  Vaughan,  B.,  at  the  Sit.  in  London, 
die  plaintiffs  having  proved  the  loss  of  a  boat,  which,  with 
odier  damage  subsequently  incurred  by  stress  of  weather, 
aoMMinted  to  more  than  3  per  cent  within  the  memorandum, 
the  plaintiflb  proved  that  it  was  considered  proper  and 
neeessary  to  sling  the  boats  on  the  outside  the  ship,  in 
fojigea  of  the  description  of  the  insured.  The  defendants 
offeied  evidence  of  a  usage,  that  boats  slung  on  the  outside 
of  the  ship  on  the  quarter,  were  not  protected  by  the  policy. 
Ae  learned  Baron  was  of  opinion,  that  such  evidence  of 
osage  was  inadmissible,  and  rejected  it.  The  plaintiffs  had 
a  verdict,  with  leave  given  to  the  defendants  to  move  on  the 
rqeetkm  of  the  evidence  of  usage.  Lord  'Lyndhurst,  C.  B., 
now  in  Ifil.  Term,  1833,  delivered  the  judgment  of  the  Court. 

There  were  two  questions,"  (one  of  which  we  have  only  at 
pcewnt  to  consider) — "one,  whether  parol  evidence  of  an 
QHge  was  admissible  to  show,  that  for  boats  on  the  outside  of 
the  ship,  slung  upon  the  quarters,  underwriters  never  paid  ?" 
The  policy  is  in  the  usual  form,  and  as  far  as  regards  the  Tho^Hc^im- 
sUp,  imports  to  be  upon  the  ship  (that  is,  the  body),  tackle,  i^lp^  Uie 
apparel,  ordnance,  munition,  boat,  and  other  furniture  of  the  ][^|jihel^/.fur. 
sUp,  caDed     The  ThamesJ"   There  is  no  exception,  and  niture**  and  her 
the  policy  is,  therefore,  upon  the  face  of  it,  upon  the  "  whole  there^^whero 
ship,  on  all  her  furniture,  and  on  all  of  her  apparel."  It  was  ^d^n^tt  the 
in  evidence  in  the  cause  and  admitted  upon  arimment,  that  trial  of  aprac 
opon  such  voyages  as  that  msured,  ships  mvanabiy  carry  a  to^h  as  the 
boat  in  the  place  where  this  boat  was  carried,  and  slung  as  carry  a  boat 
this  boat  was  slung ;  and  that  the  ship  would  not  be  pro-  "^^eTonL 
perly  iiimished  or  equipped,  unless  shq  had  a  boat  in  that  ^<P>  P^^l 


(a)  2  Cr.  &  J.  244 1  2  Tyr.  266. 
g2 
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evidence  which  place  and  80  sTuiTg.    The  objection  then  to  the  parol  evi- 

was  not  to  in-     ,  i  .      t       .  i  .  ■  . 

troduce  any     dence  was  this,  that  It  was  not  to  explain  any  ambiguous 

whkh  tlSTpo-  words  in  the  policy,  any  word,  which  might  admit  of  doubt» 

buf  in'dirwS**'  introduce  matter  upon  which  the  policy^  was  silent,  but 

variance  with    was  at  direct  variance  with  the  words  of  the  policy,  and  in 

held  tobe  bi^  plain  opposition  to  the  language  it  used.    That,  whereas,  the 

^^S^ct  Ae  P^^'^y  sported  to  be  upon  the  ship,  furniture,  and  apparel 

terms  of  the     generally — the  usage  is  to  say,  that  it  is  not  upon  all  the  fur- 

^^^*         niture  and  apparel,  but  only  upon  part,  excluding  the  boat. 

Vm^  may  be  Usage  may  be  admissible  to  explain  what  is  doubtful,  it  is 

explain  whitt  is  never  admissible  to  contradict  what  is  plain.   The  cases  are 

^^wn^  all  in  Starkie  upon  Evidence  (a).   The  authority  referred  to 

^i^hat  is     in  the  argument,  as  to  goods  lashed  on  deck,  seems  to  be 

plainly  distinguishable,  and  to  proceed  upon  a  different 

principle. 

''On  an  insurance '  upon  goods,' the  underwriter  is  entitled, 
in  general,  to  expect  that  they  shall  be  carried  in  that  part  of 
the  ship  usually  appropriated  to  the  stowage  of  goods,  not  in 
a  more  dangerous  part ;  or,  if  they  be  goods  which  ought  not 
to  be  placed  in  the  ordinary  stowage,  but  in  a  more  perilous 
situation,  he  ought  to  be  apprised,  either  of  the  goods,  or  of 
the  part  of  the  ship  in  which  they  are  to  be  put.   If  he  b 
left  to  suppose  that  they  are  ordinary  goods,  he  will  naturally 
suppose  they  will  be  placed  where  ordinary  goods  are  placed, 
and  that  they  will  incur  the  hazard  only  of  ordinary  goods; 
and  if  he  were  to  be  made  answerable  for  extraordinary  peril, 
he  would  be  answerable  for  a  peril  which  he  had  not  con* 
templated,  and  for  which  he  had  not  received  an  adequate 
The  principle  compensation.    This,  it  seems  to  us,  is  the  true  principle 
wMq^elmay  be   upon  which  evidence  of  usage  is  admitted  as  to  goods  lashed 
JIJJJ^  M  to*'        deck.    They  are  not  in  the  part  of  the  ship  where  goods 
go<^  H^ubed  are  usually  carried,  they  are  in  more  than  usual  peril,  and  a 
that  they  are    Usage  that  they  are  not  covered  by  an  ordinary  policy  on 
w?ei«  goo^T^  goods,  but  that  they  require  a  distinct  explanation  to  the 
are  usually      underwriter,  of  the  part  of  the  ship  in  which  they  are  to  be 


(a)  Pp.  754,  759, 3rd  edit. 
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carried,  or  (where  that  will  imply  the  same  information)  of  JJ^^^^'J^ 
the  nature  of  the  goodsi  is  not  at  variance  with  any  part  of  is  entitled  to^ 
the  policy,  is  essential  to  that  information  which  the  under-  the  fact,  or  of 
writer  ought  to  receive,  to  enable  him  to  estimate  the  risk  JJ^th^^J^" 
and  calculate  the  premiums,  and  is  a  portion  of  that  fairness 
wUch  ought  to  be  rigidly  observed  upon  all  these  contracts. 
The  policy  was  upon  goods  generally,  and  the  usage  explains 
what  description  la  intended,  viz.,  of  ordinary,  not  of  extra- 
oidinary  danger.    We  are,  therefore,  of  opinion,  that  the 
erideuce  of  usage  was  properly  rejected. 

In  the  case  of  Petty  v.  Governor  Sf  Co.  of  the  Royal  ^^•^^'^  ^ 
Exchange  (a),  the  plaintiff  being  part  owner  of  the  ship  ship  are  pat  on 
OmdoWf  an  EoMt  India  ship,  then  lying  in  the  Thames,  and  ^^f^^i^ 
boond  on  a  voyage  to  China  and  back  to  London,  insured  it 
at  and  from  London,  to  any  ports  or  places  beyond  the  underwriters 
Cape  of  Good  Hope  and  back  to  London,  upon  the  ^'body, 
tackle,  apparel,  ordnance,  munition,  artillery,  boat  and  other 
fiimitare  of  and  in  the  said  ship."  The  ship  arrived  in  the 
river  Canion,  in  China,  where  she  was  to  stay  to  clean  and 
icfit,  and  for  other  purposes.  Upon  her  arrival  there  the 
suls,  yards,  tackle,  cables,  riggings,  apparel  and  other 
fiinntore  were  by  the  captain's  order  taken  out  of  her  and 
pot  into  a  storehouse  called  a  bank-saul,  built  for  that 
I  on  a  sand-bank  or  small  island,  lying  in  the  said  river 
>  one  of  the  banks  called  Bank-saul  Island,  in  order  to  be 
there  repaired,  kept  dry  and  preserved,  till  the  ship  should 
he  heeled,  cleaned  and  refitted.  Some  time  after  this  a  fire 
broke  out  in  the  bank-saul  belonging  to  a  Swedish  ship,  and 
comnmnieated  itself  to  another,  and  that  to  the  one 
IdoDgii^  to  the  Onslow,  and  consumed  the  same,  together 
with  all  the  sails,  yards,  &c.  belongmg  to  the  Onslow  that 
were  therein.  It  was  stated,  that  it  was  the  universal  and 
wen  known  usage,  and  has  been  so  for  a  great  number 
of  years,  for  all  European  ships  which  go  to  China,  except 
Dutch,  when  they  arrive  near  this  Bank-saul  Island,  in  the 

(a)  1  Burr.  341. 
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If  tho  risk  bo 
varied  by  the 
fault  of  the 
owner  or 
master  of  the 
ship,  the 
assurer  is  dis- 
charged. 


Whatever  is 
usually  done  by 


river  Canton^  to  unrig  the  shipsi  and  take  out  their 
sails,  yards,  tackle,  cables,  rigging,  apparel  and  other 
furniture;  and  to  put  them  on  shore  m  a  bank-saul  as 
the  Onslow  had  done.  This  is  for  the  common  and  general 
benefit  of  the  owners  of  the  ship,  the  assurers  and  assured, 
and  all  persons  concerned  in  the  safety  of  the  ship.  The 
ship  arrived  safe  in  the  Thames^  after  being  fresh  ri^ed,  &c. 
for  the  voyage.  The  question  for  the  opinion  of  the  Court 
was,  whether  the  insurers  are  liable  to  answer  for  tliis, 
so  happening  upon  the  bank-saul,  within  the  intent  and 
meaning  of  this  policy.  The  Court  took  time  to  consider, 
and  then.  Lord  Mansfield — '*By  the  express  words  of 
the  policy  the  defendants  have  insured  the  tackle,  apparel 
and  other  furniture  of  the  Onslow  from  ^fire,'  during 
the  whole  time  of  her  voyage,  until  her  safe  return  to  London 
without  any  restrictions.  Her  tackle,  &c.  were  inevitably 
burnt  in  Chinas  during  her  voyage,  before  her  return  to 
London.  The  event  then,  which  has  happened,  is  a 
loss  within  the  general  words  of  the  policy ;  and  •  it  is 
incumbent  on  the  defendant  to  shew,  from  the  manner  in 
which  this  misfortune  has  happened,  or  from  other  circum- 
stances, that  it  ought  to  be  construed  a  peril  which  they  did 
not  undertake  to  bear.  If  the  chance  be  varied,  or  the 
voyage  altered  by  the  fault  of  the  owner  or  master  of 
the  ship,  the  assurer  ceases  to  be  liable ;  because  he  is  only 
understood  to  engage,  save  from  fortuitous  dangers,  provided 
due  means  are  used  by  the  trader  to  obtain  that  end.  But  he  is 
not  in  fault,  if  what  he  did  was  done  in  the  usual  course,  and 
for  just  reasons.  The  assurer,  in  estimating  the  price  at 
which  he  is  willing  to  indemnify  the  trader  against  all  risks, 
must  have  under  bis  consideration  the  nature  of  the  voyage 
to  be  performed,  and  the  usual  course  and  manner  of  doing 
it.  Every  thing  done  in  the  usual  course  must  have  been 
foreseen,  and  in  contemplation  at  the  time  he  engaged ;  he 
took  the  risk  upon  a  supposition  that  what  was  usual  or 
necessary  should  be  done.  In  general,  what  is  usually  done 
by  such  a  ship,  with  such  a  cargo,  in  such  a  voyage,  is 
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understood  to  be  referred  to  in  every  policy,  and  to  ^][^{|^^ "  * 
Bake  part  of  it,  as  much  as  if  it  was  expressed.   The  usage  Toyage  is  nn- 
being  foreseen  b  rather  allowed  to  be  done,  than  what  is  left  referred  to^by 
to  the  master's  discretion,  upon  unforeseen  events:  yet,  if  the  ^'JJ^^'n 
master  ex  justd  eausd,  go  out  of  the  way,  the  insurance  ptftofitas 

TT  1  .....  ,         -  much  as  if  it 

coDtmues.   Upon  these  pnnaples  it  is  diflScult  to  frame  a  ludbeenex. 

ipiestion  which  can  arise  out  of  this  case,  as  stated.   The  P""®*^ 

only  objectioo  is,  that  they  were  in  the  bank-sauI  instead  of 

in  the  ship ;  upon  the  knd,  not  at  sea,  or  upon  water :  and 

bdng  appurtenant  to  the  ship,  losses  and  dangers  on  shore 

eocdd  not  be  concluded.    The  answer  is  obvious:  first, 

the  words  make  no  such  distinction.    Many  accidents  might 

happen  at  land  even  to  the  ship.   Suppose  a  hurricane 

to  drive  it  a  mile  on  shore,  or  an  earthquake  may  have 

a  Eke  e£fect ;  suppose  the  ship  to  be  burnt  in  a  dry  dock,  or 

suppose  accidents  to  happen  to  the  tackle  upon  land,  taken 

from  the  ship  while  accidentally  and  occasionally  refitting,  as  on 

acoouDt  of  a  hole  in  her  bottom,  or  other  mischance ;  these 

are  all  possible  cases.    But  what  might  arise  from  an 

aoddental  repair  of  the  ship  is  not  near  so  strong  as  a 

oortain  necessary  consequence  of  the  ordinary  voyage,  which 

die  parties  could  not  but  have  in  their  direct  and  immediate 

oootemplation.    Here  the  defendants  knew  that  the  ship  Where  tbe 

Boat  be  heeled,  cleaned  and  refitted  in  the  river  Canton ;  2h^|!^k!^^ 

they  knew  that  the  tackle  would  be  then  put  into  the  |S^^ii2uh/of 

hank-aaul;  they  knew  it  was  for  the  safety  of  the  ship,  and  the  assurer 

prudent  that  they  should  be  put  there.    Had  it  been 

an  accidental  necessity  of  refitting,  the  master  might  have 

justified  taking  them  out  of  the  ship,  ex  justd  causd: 

hut  describing  the  voyage  is  an  express  reference  to  the 

unal  manner  of  making  it  as  much  as  if  every  circumstance 

had  been  mentioned.   Was  the  chance  varied  by  the  fault  of 

the  master.    It  is  impossible  to  impute  any  fault  to  him. 

Is  this  like  a  deviation  ?   No,  it  is  ex  justd  causd,  which 

always  excuses.   Had  the  assurers  in  this  case  been  asked, 

whether  the  tackle  should  be  put  in  the  bank-saul?  they 

Bmst,  for  their  own  sake,  have  insisted  that  it  should.  They 
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would  have  had  reason  to  complain,  if  from  their  not  having 
had  them  put  there,  a  misfortune  had  happened.  In  such  a 
case,  the  master  would  have  been  to  blame,  and  by  his  fault 
would  have  varied  the  chance.  They  have  taken  a  price  for 
standing  in  the  plaintiffs*  place  as  to  any  losses  he  might 
sustain  in  performing  the  several  parts  of  the  voyage, 
of  which  this  was  known  and  intended  to  have  been  one. 
Therefore,  we  are  all  of  opinion,  that  in  every  light,  and  in 
every  view  of  the  case,  in  reason  and  justice,  and  within  the 
words,  intent  and  meaning  of  this  policy,  and  within  the  view 
and  contemplation  of  the  parties  to  the  contract,  the  assurers 
are  liable  for  this  loss." 

In  an  insurance  upon  a  Greenland  ship,  it  became  a 
question  whether  the  lines  and  tackle  employed  in  the  fishery 
in  those  seas  could  be  recovered  under  a  policy  made 
upon  the  "ship,  tackle  and  iumiture.**  It  was  the  case 
of  Hoskins  V.  PickersgiU  (a),  and  came  before  the  Court 
upon  a  motion  for  a  new  trial,  and  the  Judges  were 
unanimously  of  opinion  that  they  were  not  protected  by 
the  policy  not  being  part  of  "  the  ship's  tackle  or  furniture.** 
And  in  the  case  of  Gale  v.  Laurie  (6),  C.  J.  Abbott 
says,  "these  stores  are  not  considered  as  covered  by  an 
ordinary  policy  on  the  ship. 

"  But  insurance  is  a  matter  of  contract,  and  the  construction 
of  the  contract  depends  in  many  cases  upon  usage.  And  the 
construction  of  a  policy  can  furnish  no  rule  for  the 
construction  of  this  act  of  Parliament,  which  was  passed  for 
purposes  of  a  different  nature,*'  (53  Geo.  3,  c.  159). 

But  the  Courts  of  law  will  not  extend  the  constructions 
which  they  have  put  upon  this  contract,  so  as  to  allow  a 
person  to  recover  for  the  loss  of  that  which  he  never  intended 
to  insure :  for  instance,  it  cannot  be  allowed  to  the  owner  of 
a  ship  who  has  insured  the  "  ship**  merely  that  he  should  be 
capable  of  recovering  the  loss  of  a  cargo  laden  thereon,  or 
extraordinary  wages  paid  to  the  seamen,  or  provisions  con-> 


(a)  B.  R.  23  Geo.  3,  East.  T.        (b)  5  B.  &  C.  156. 
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by  the  detention  of  the  ship  longer  than  it  was 
expected.  MoUoy  (a)  says,  that  if  a  merchant  insure  a 
'  ship'  generally,  and  the  \  ship'  then  happens  to  be  laden, 
and  is  afterwards  lost,  the  insurer  shall  not  answer  for  the 
goods,  but  only  for  the  '  ship.' "  This  rule  of  insurance  is 
not  contradicted  by  any  foreign  jurists  (6).  We  come  now 
to  consider  some  of  the  decisions  in  this  country  on  the 
aboTe  rule. 

The  first  important  case  that  requires  our  notice,  is  that  of  Extraordinary 
Fletcker  and  others  v.  Poole  (c).    In  an  insurance  upon  the  th?i^umen^ 
"ship  Tartar;*  at  and  from  London  to  Newcastle  and  Mar-  "JjJ^''^"' 
seUks,  and  at  and  from  Marseilles  to  her  discharging  port  or  J^^ot  of^a*" 
ports  in  the  West  Indies  (Jamaica  excepted),  the  facts  were,  ship,  are  not 
that  being  distressed  she  bore  away  for  Minorca,  and  put  p|[^^,^^  ^ 
into  Poff  Makon,  where  the  captain  obtained  leave  from  the  *'*^P*'* 
Vice  Admiralty  Court  to  have  his  ship  surveyed,  in  conse- 
quence of  which  she  was  long  detained ;  and  the  action  was 
brought  to  recover  the  extraordinary  wages  and  the /yrovi- 
wms  expended  during  the  detention  for  these  repairs.  Lord 
Mamsfield  was  of  opinion,  that  such  articles  as  sailors*  wages 
and  provisions  while  a  ship  is  detained  to  refit,  can  never  be 
allowed  as  a  charge  against  the  assurer  on  ''ship,"  and  a 
verdict  was  accordingly  given  for  the  defendant.    In  Eden  v. 
Poole  (d),  the  action  was  of  a  like  description,  on  a  policy  of  On  a  policy, 
insurance    on  the  ship  and  goods  from  Ostend  to  Dotni--  g^^^te 
nque.**   The  following  were  the  facts  of  the  case :  that  the  JJ^^ 
ship  met  with  bad  weather,  and  was  in  great  distress ;  that  wa^^,  pro- 
the  crew  threatened  to  take  the  command  firom  the  captain  demunri^ 
unless  be  would  make  for  the  next  port ;  that  he  then  went  ghip^suy  for 
to  Ferrott  to  repair  his  ship,  and  that  by  the  time  the  repairs  repair,  or 

-•11  111  1  detenUonofa 

were  done  the  crew  forsook  her;  that  he  then  got  another  foreign  power, 
crew,  and  at  the  moment  he  was  going  to  sail,  the  Spanish 
governor  stopped  him ;  that  after  a  detention  of  thirty-seven 
days  she  was  discharged.    This  action  was  brought  for  the 

(fl)  B.2,c7.  8.8.  Ins.  115. 

(6)  Rocc.  d'Assecur.  Not  16.  {d)  Sit.  after  Hil.  1785.  Id.  117. 

;c)  Sit,  after  East.  1769.  Park 
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expense  incurred  by  wages,  provisions,  ^c,  during  the 
demurrage  at  FerroU.  On  the  part  of  the  assurer  it  was 
contended,  and  so  held  by  Mr.  J.  Butter,  who  presided  upon 
that  trial,  that  the  freight  and  not  "  the  ship''  were  liable  for 
this  loss,  and  that  the  charge  of  demurrage  could  not  be 
allowed  upon  this  policy.    The  plaintiiBT  was  nonsuited. 

The  same  principle  was  upheld  in  the  case  of  Robertson 
Ewer  {a),  which  was  a  similar  action  of  insurance  on  the  ship 
Dumfries,  at  and  from  London  to  AfricaJ*  In  coming 
from  thence  on  her  way  to  the  West  Indies,  she  stopped  at 
Barbadoes  in  December,  1781,  for  the  purpose  of  watering, 
at  which  island  an  embargo  was  laid  on  all  ships  by  order  of 
LfOrd  Hood,  the  commander-in-chief  on  the  station.  The 
action  was  brought  to  recover  from  the  assurer  upon  **  ship" 
the  additional  wages  paid  to  the  seamen,  and  the  charges  for 
provisions  during  this  detention.  Mr.  J.  BuUer,  at  the  trial, 
was  of  opinion  that  the  only  damage  proved,  being  items  for 
wages,  provisions,  and  demurrage  during  the  detention,  could 
not  be  recovered  under  the  policy  on  the  ship*'  only.  To 
make  the  underwriter  liable  there  must  be  a  loss  of  the  ship, 
for  the  policy  is  on  the  body  of  the  ship  only ;  and  if  she 
arrives  at  her  port  of  delivery,  be  the  voyage  ever  so  long, 
you  cannot  recover  under  such  a  policy.  The  plaintiff  was 
nonsuited.  The  following  Term  the  whole  Court  refused  a 
rule  made  to  set  aside  the  nonsuit :  Lord  Monoid  saying, 
''There  is  no  authority  to  shew  that  on  this  policy  the 
assured  can  recover  for  such  a  loss,  but  it  is  contrary  to  the 
constant  practice.  On  a  policy  on  a  *  ship,*  sailors*  wages  or 
provisions  are  never  allowed ;  the  insurance  is  on  the  body  of 
the  ship,  tackle,  and  furniture,  not  on  the  voyage  or  crew. 
In  this  it  is  admitted  that  there  was  no  damage  done  to  the 
ship,  tackle,  or  furniture.'*  Mr.  J.  Butter:  "  I  take  it  to  be 
perfectly  well  settled,  that  you  cannot  recover  on  a  poUcy  on 
*  the  body  of  the  ship'  for  seamens'  wages  or  provisions.'' 
These  are  not  the  subject  of  the  insurance.    The  case  put 


(tf)  1  T.  R.  127. 
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at  the  Bar  proves  the  rule ;  for  if  the  ship  had  been  detained 
in  consequence  of  any  injury  which  she  had  received  in  a 
storm,  though  the  underwriter  must  have  made  good  that 
damage,  yet  you  could  not  have  come  upon  him  for  the 
amount  of  wages  and  provisions  during  the  time  she  was  so 
repuring.  Here  the  ship  itself  is  safe,  and  the  Court  only 
look  to  the  thing  itself,  which  is  the  subject  of  insurance ; 
and  the  wages  and  provisions  are  no  part  of  the  thing 
insured.  In  the  case  of  Brough  v.  Whitmore  (a),  which  was 
an  action  on  a  policy  of  insurance  on  an  East  India  and 
Ckima  ship,"  and  on  the  tackle,  ordnance,  ammunition, 
artillery,  and  furniture  of  the  ship,*'  at  the  trial  it  appeared 
that  whilst  the  ship  was  lying  off  Banksaul  Island,  in  the 
river  Canton,  it  became  necessary  to  refit  her,  for  which 
purpose  the  stores  and  provisions  were  taken  out  and  put 
into  a  warehouse,  where  they  were  destroyed  by  accidental 
fire.  It  was  admitted  that  the  policy  covered  all  the  articles 
but  the  provisions,  which  were  merely  for  the  ship*s  crew. 
It  was  contended  for  the  defendant,  that  the  provisions  were 
not  protected  by  the  insurance;  but  one  of  the  jury  said,  _    . . 

Provisions  sent 

that  it  had  been  determined  in  Liord  MansfieldCs  time  (£},  that  out  for  the  use 
they  came  under  the  word  "  furniture,"  under  which  decision  prated''  *^ 
the  merchants  had  since  always  acquiesced.   The  plaintiffs  U^j'p  Jj^^**™ 
obtained  a  verdict,  which  was  afterwards  upheld  by  the  furniture." 
Court  above  (c).    Lord  Kenyon  said,  **  On  the  trial  of  this  j^^^^ 
cause,  I  had  nothing  to  guide  my  judgment  on  the  construe-  on  the  case  of 
tion  of  this  instrument  but  the  words  of  the  policy ;  and  when  IweMirtin. 
it  was  stated  that  "  provisions*'  were  included  in  the  word 

from  Brough  v. 

furniture,**  I  confess  I  was  somewhat  at  a  loss  to  know  to  Whitmore. 
what  extent  the  underwriters  were  liable  on  words  so  inde- 
finite as  those  which  are  used.    But  then  I  thought,  and 
still  continue  to  think,  that  the  rule  of  law  is  to  be  given,  not 
by  merchants  but  by  the  Court,  though  when  a  question 

(a)  4  T.  R.  206.  (c)  The  provisions  had  not  been 

{h)  See  Lord  Mansfield's  words  eaten  but  destroyed  by  a  peril 

in  Robertson  v.  Ewer,  1  T.  R.  ante,  insured  against  *'  fire.'' 

p.  90. 
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arises  on  the  construction  of  the  words  of  an  instrument 
which  are  in  themselves  ambiguous,  it  is  a  matter  fairly 
within  the  province  of  those  who  alone  act  upon  these  instru- 
ments to  declare  the  meaning  of  them ;  and  I  remember  it 
was  said  many  years  ago,  that  if  Lombard-Street  had  not 
given  a  construction  to  policies  of  insurance,  a  declaration  on 
a  policy  would  have  been  bcul  on  general  demurrer,  but  that 
the  uniform  practice  of  merchants  and  underwriters  bad 
rendered  them  intelligible.  The  question  here  arises  upon 
the  meaning  of  the  word  furniture.**  One  of  the  jurymen 
said,  and  in  that  he  is  now  confirmed,  that  according  to  the 
understandings  of  those  who  enter  into  these  contracts,  it 
includes  the  provisions  for  the  use  of  the  crew;  and  this 
ship  being  at  Canton,  it  became  necessary  to  refit  her,  and 
take  out  all  her  goods,  and  land  on  this  island,  where  the 
accident  happened,  by  which  these  provisions,  with  the  rest 
of  the  goods,  were  burned.  Then,  if  these  provisions  be 
insured  as  part  of  the  outfit  of  the  ship,  and  they  were  con- 
sumed by  one  of  the  perils  insured  against,  there  is  an  end  of 
the  question :  a  loss  has  happened  within  the  meaning  of  the 
policy,  and  the  defendant  is  liable.  If  this  decision  were  to 
militate  against  any  determination,  or  even  obiter  dictum  of 
Lord  Mansfield,  I  should  have  hesitated  for  some  time  before 
I  delivered  my  opinion.  But  the  case  of  Robertson  v.  Ewer 
is  clearly  distinguishable  from  the  present :  here  the  goods 
were  consumed  by  an  accident  by  fire  on  board  the  ship  (for 
the  island  was  for  this  purpose  equivalent  to  the  ship,)  and 
within  the  meaning  of  the  policy  of  insurance ;  but  in  that 
case  they  were  consumed  by  the  negroes  during  the  detention 
of  the  ship.** 

Although  it  might  have  been  hoped  that  Lord  MansfiekTs 
decision  in  the  preceding  case  of  Fletcher  v.  Poole, 
supported  as  we  have  seen  it  to  be  by  subsequent  well 
considered  important  cases,  would  have  set  at  rest  the 
endeavour,  on  the  part  of  the  assured,  or  their  advisers, 
anyj^further  attempt  to  review  the  reasonable  nature  of 
the  law  pronounced  in  that  case;  we  find,  however,  this 
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doctrine  of  Lord  Mansfield's  disputed  in  a  very  recent  case 
of  Devaux  y.  Salvador  (a),  after  the  question  bad  laid 
at  rest,  and  had  not  been  mooted  for  many  years.  It  was 
an  action  on  a  policy  of  insurance  on  ship/'  in  which 
the  assured  attempted  to  charge  the  underwriters  with  a  sum 
of  money  expended  in  additional  wages,  paid  to  the  crew 
whilst  the  ship  was  detained  by  the  necessity  of  repairing 
certain  damage,  done  by  the  perils  of  the  sea,  and  likewise, 
with  a  sum  of  money  which  the  ship  insured  had  to  pay 
another  ship,  with  which  there  had  been  a  collision,  upon  a 
settlement  made  by  the  Court  of  Admiralty,  at  Calcutta. 
Upon  the  trial,  the  Lord  Chief  Justice  Denman  told  the  jury 
that  the  underwriters  ^  were  not  liable  for  either  of  these 
items,  and  the  defendant  had  a  verdict.  A  motion  was 
afterwards  made  for  a  rule  to  shew  cause  why  the  verdict 
should  not  be  entered  for  the  plaintiff  for  the  two  sums 
in  question.  The  Court  took  time  to  consider  the  matter, 
and  on  a  subsequent  day,  30th  Jan.  18S6,  Hil.  Term,  the 
judgment  of  the  Court  was  delivered  by  Lord  Denman,  C.  J. 
**  This  was  a  motion  for  a  new  trial  in  an  action  of  assumpsit, 
tried  before  me  at  GuildhaU,  on  the  insurance  of  a 
'ship'  for  loss  by  perils  of  the  sea.  The  jury  found  a 
verdict  according  to  my  directions,  excluding  the  expense  for 
wages  and  provisions  incurred  from  the  time  of  her  repairing 
damage  sustained  from  a  storm,  and  excluding  also  a  sum  of 
money  which  the  owners  had  paid  in  consequence  of 
some  proceedings  commenced  in  the  Court  of  Admiralty,  at 
Calemita,  in  consequence  of  an  accidental  collision  with 
another  in  the  Hoogly  river.  The  new  trial  was  moved 
for  on  the  ground,  that  both  these  heads  of  damage 
ought  to  have  been  taken  into  account  by  the  jury.  We 
thmk  it  clear,  on  authority,  that  the  former  item  ought 
not  to  be  aUowed.  As  long  ago  as  1769,  in  Fletcher  v. 
Pode  (6),  the  point  was  decided  by  Lord  Mansfield  at  Nisi 
Prins*   The  doctrine  has  been  cited  in  the  text  books  ever 


(a)  4  A.  &  E.  420. 


{J))  Ante,  p.  89. 
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since  that  period,  and  is  expressly  recognised  by  BuUer^  J., 
in  Robertson  v.  Ewer,  (a)  The  facts  of  that  case  did 
not  indeed  require  the  doctrine,  which  is  merely  assumed  in 
the  argument  of  that  learned  Judge  to  illustrate  bis  opinion 
on  the  case  then  before  the  Court.  Mr.  Maule,  therefore, 
urged  that  the  law  rested  on  a  single  decision  of  Lord 
Man^eld  at  Nisi  Prius;  but  when  we  consider  the  high 
authority  of  that  great  master  of  insurance  law,  that,  that  case 
was  unquestioned, — that  it  received  the  sanction  of  so  eminent 
a  lawyer,  who  treats  it  as  clear  enough  to  lay  the  foundation 
of  a  principle  from  analogy;  when  it  is  fully  adopted  m  the 
works  of  distinguished  writers  on  the  subject ;  and  above  all, 
when  we  find  no  trace  of  even  a  claim  being  set  up  inconsistent 
with  it  for  nearly  seventy  years,  though  events  must 
have  afforded  the  opportunity  many  thousand  of  times, 
we  think  this  point  must  be  regarded  as  fully  established, 
and  that  we  should  not  be  justified  in  casting  any  doubt  upon 
it.  The  second  point  appears  to  be  entirely  new,  which 
circumstance  is  not  so  strong  an  argument  against  it  as 
against  the  former  claim,  because  the  event  is  likely  to  have 
been  of  much  less  frequent  occurrence.  But  if  we  look  for 
the  principle  on  which  Fletcher  v.  Poole  was  decided,  it  must 
obviously  be  that  well-known  maxim  of  our  law,  in  jure  non 
remota  causa  sed  proxima  spectatur.  'It  were  infinite,' 
says  Bacon  (6),  *  for  the  law  to  judge  the  causes  of  causes; 
therefore,  it  contenteth  itself  with  the  immediate  cause, 
and  judgeth  of  acts  by  that,  without  looking  to  any  farther 
degree/  Such  must  be  understood  to  be  the  mutual 
intention  of  the  parties  to  such  contracts.  Then  how  stands 
the  fact?  The  ship  insured  is  driven  against  another 
by  stress  of  weather;  the  injury  which  she  thus  sustains 
is  admitted  to  be  direct,  and  the  underwriters  are  liable  for 
it.  But  the  collision  causes  the  ship  insured  to  do  some 
damage  to  the  other  vessel;  and  whenever  this  effect 
is  produced,  both  vessels  being  in  fault,  a  positive  rule  of  the 


(a)  Ante,  p.  90.        (6)  Maxims  of  the  Law,  p.  35.   Law  Tracts. 
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Court  of  Admiralty  requires  the  damage  done  to  both  ships 
to  be  added  together,  and  the  combined  amount  to  be 
equaOy  divided  between  the  owners  of  the  two.  It  turns  but 
that  the  ship  insured  has  done  more  damage  than  she 
bas  received,  and  is  obliged  to  pay  the  owners  of  the  other 
ship  to  some  amount  under  the  rule  of  the  Court  of  Admiralty. 
Bot  this  is  neither  a  necessary  nor  proximate  effect  of 
the  perils  of  the  sea,  it  grows  out  of  an  arbitrary  provision 
m  the  law  of  nations,  from  views  of  general  expediency,  not 
as  dictated  by  natural  justice,  nor  (possibly)  quite  consistent 
with  it;  and  can  no  more  be  charged  on  the  underwriters 
than  a  penalty  incurred  by  contravention  of  the  revenue  laws 
of  any  particular  state,  which  was  rendered  inevitable  by  the 
perils  insured  against  We  think,  therefore,  that  no  rule 
ought  to  be  granted."  Rule  refused. 

Having  now  considered  the  law  relating  to  what  can  or  what 
Gumot  be  recovered  from  the  underwriters  on  a  policy  on  "  the 
body,  &c.  of  the  ship  :*'  we  are  now  to  consider,  secondly,  what 
ii  meant  by  the  application  of  the  term  good,"  which  is  used  2.  The  term 
m  the  policy  with  regard  to  the  ship,  which  is  to  be  the  "  subject  M^ied 
of  iDsnrance,"  either  itself,  or  which  is  to  carry  the  goods  ^®j^^P  ^  ^ 
iriiieh  are  to  be  the  subject-matter.  This  term,  as  applying 
to  the  ship  itself,  can  mean  nothing  more  or  less  than  the 
sDegation  that  the  ship  (to  be  insured)  is  good  enough, 
(diat  is  to  say  of  sufficient  strength,  stabiUty  and  excellence 
m  its  construction  and  condition  at  the  time  when  the  rbk  of 
the  underwriters  is  to  commence  upon  it);  and  that  it 
it  m  fact  good  and  capable  enough  to  perform  the  voyage 
iotended,  (reserving  the  possibility  of  the  losses  which 
mst  happen  in  consequence  of  the  perils  which  the 
midenrriters  take  upon  themselves).  This  term  "  good*'  is,  in 
the  i^raseology  of  mercantile  and  nautical  affiurs,  included  in 
what  the  law  means,  when  it  is  called  the  seaworthiness  of  a 
vessel,**  and  which  we  shall  have  occasion  more  particularly  to 
spedfy  in  what  it  consbts.  It  may,  however,  be  prefaced,  by 
laying,  that  as  this  declaration  comes  early  in  the  body  of  the 
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There  if  an  policy,  80  is  it  of  the  first  importance,  and  of  the  essence 

mentonthe  of  this  contract,**  that  the  vessel  in  question  shall  be 

U8ai^!that  executing  the  policy,  or  at  least  at  the  moment 

the  ship  shall  of  the  Commencement  of  the  underwriter's  risk  "good,"  that 

be  m  a  proper  ^  ' 

state  and  con-   is,  "  scaworthy"  for  the  "  voyage  insured." 
for!n°the  I  shall  first  mention  some  authorities  to  shew  how  strongly 

▼oyage insured,  ^j^^  Judges  have  always  spoken  when  the  question  of  the 
"  seaworthiness"  of  the  ship  at  the  time  of  the  insurance  has 
come  into  controversy.    In  the  case  of  Carter  v.  Boehm  (a), 
which  was  decided  in  Easter  Term,  1766,  Lord  Mansfield^  in 
discoursing  upon  the  case  then  before  him,  affirms  the 
law  respecting  the  necessity  of  a  ship  being  seaworthy" 
when  she  is  insured :  for  he  says,  "  The  utmost  that  can  be 
contended  for  is,  that  the  underwriters  trusted  that  the  fort 
being  in  the  condition  in  which  it  ought  to  be ;  in  Uke  manner 
as  it  is  taken  for  granted  that  a  ship  insured  is  'seaworthy.'" 
And  again,  his  Lordship,  in  a  later  case,  where  the  same 
By  an  implied  principle  was  much  relied  on,  said,  "By  an  implied 
sSpTMure?'^  warranty  every  ship  insured  must  be  tight,  staunch  and 
most  be  tight,   strong:  but  it  is  sufficient  if  she  be  so  at  the  time  of 

staunch,  and  ^ 

strong.  her  sailing.    She  may  cease  to  be  so  in  twenty  hours 

after  her  departure,  and  yet  the  underwriter  will  continue 
liable*'  (ft). 

The  case  of  The  late  Mr.  J.  Park^  in  his  treatise  (c),  says,  that  the 
^^^^^^  most  material  case^  (at  the  time  he  wrote)  on  this  part  of  oar 
subject  was  that  of  the  Mills  Frigate^  which  underwent  a 
variety  of  discussion  in  several  Courts,  and  in  which  all  the 
principles  on  which  this  doctrine  is  founded  were  fully  dis« 
cussed."  I  shall  take  the  liberty  to  copy  what  is  said  of  this 
case  from  the  learned  Judge's  treatise.  He  says: — I  have 
used  my  utmost  endeavours  tp  procure  a  copy  of  the  opinions 
of  the  Judges  upon  that  case,  but  they  have  been  ineffectual; 
therefore  the  reader  must  be  satisfied  with  a  full  statement 


(a)  3  Burr.  1913.  (c)  Page  160. 

(6)Edenv.  Parkinson,  Dough 732. 
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of  the  circumstances,  as  they  appeared  upon  the  demurrer  to 
the  evidence  (a}« 

This  was  an  action  on  a  policy  of  insurance,  lost  or  not 
lost,  at  and  from  the  Leeward  Islands  to  London,  warranted 
to  sail  on  or  before  the  g6th  of  Jufy,  upon  any  kind  of  goods, 
wares,  and  merchandises ;  and  also  upon  the  body,  tackle,  &c. 
of  and  in  the  good  ship  or  vessel  called  the  Mills  Frigate, 
beginning  the  adventure  on  the  goods  from  the  loading 
thereof  on  board  the  said  ship  at  St.  Kitfs,  and  upon  the 
ship  firom  her  arrival  at  the  Leeward  Islands.  The  defendant 
undertakes  to  indemnify  against  the  usual  risks  for  a  premium 
of  iUL  10«.  per  cent.  The  loss  was  described  in  the  first  count 
of  the  declaration,  in  these  words : — *  That  the  said  ship, 
after  her  departure  from  Nevis  on  her  voyage,  and  during 
htr  said  voyage,  sailing  and  proceeding  on  the  high  seas  by 
and  through  the  force  of  winds  and  tempestuous  weather, 
and  by  and  through  the  mere  perils  and  dangers  of  the  seas, 
sprang  divers  leaks,  and  became  very  leaky,  crippled,  bulged, 
diqoioted,  split,  and  wholly  lost.'  In  the  second  count  the 
loss  is  alleged  thus: — *  By  and  through  the  mere  perils  and 
dangers  of  the  seas,  and  by  the  starting  and  loosening  of  one 
or  more  plank  or  planks  of  the  said  ship,  and  by  accidentally 
springing  one  or  more  leak  or  leaks,  the  said  ship  became 
very  leaky,  crippled,  &c.,  and  totally  unable  to  proceed  on  or 
perform  the  said  voyage.*  There  were  two  other  counts  in 
the  declaration  upon  a  policy  on  freight,  to  recover  from  the 
imderwriter  the  amount  of  his  insurance  upon  that  also ;  and 
a  fifth  count  for  money,  had  and  received  to  the  plaintiff's 
use.  The  defendant  pleaded  the  general  issue,  and  paid  the 
premiums  into  Court. 

Thb  cause  came  on  to  be  tried  before  Lord  Chief  Baron 

(c)  MiUttiid  another  0.  Roebuck,  the  plaintiff.   But  upon  a  motion 

ia  the  Ezdiequer.   Before  this  ac-  for  a  new  trial,  he  altered  his 

tioa  in  the  Exchequer  was  brouffht,  opinion,  and  the  Court  unanimously 

an  action  upon  the  same  policy  had  determined  that  the  ship,  not  being 

had  been  tried  in  the  Court  of  seaworthy,  the  plaintiffs,  however 

Common  Pleas  hef ore  Lord  Camden,  innocent  they  might  be,  could  not 

who  directed  the  }ury  to  find  for  recover. 

H 
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Parker^  and  the  defendant  demurred  to  the  evidence  pro- 
duced on  the  part  of  the  plaintiff.   The  demurrer  follows  in 
these  words : — *  Thereupon  the  said  John  and  Thomas  Mills 
(the  plaintiffs)  show  in  evidence  to  the  jury  to  prove  and 
maintain  the  issue  within-mentioned  on  their  part,  to  wit,  that 
the  defendant  underwrote  the  policy  of  insurance,  and  that 
the  plaintiffs  were  interested  to  the  amount  as  in  the  decla- 
ration is  mentioned  :  that  the  ship  in  question  was  a  French' 
built  ship,  and  known  to  be  so  to  the  defendant  at  the  time 
be  underwrote  the  said  policy :  that  the  timbers  of  French 
ships  are  usually  fastened  with  iron  bolts  or  spikes,  which 
are  liable  to  grow  rusty:  and  when  the  same  are  grown  rusty 
the  timbers  of  such  ships  frequently  become  loose  at  once, 
and  the  ships  are  rendered  incapable  of  bearing  the  sea, 
without  any  perceptible  symptoms  of  decay :  that  the  ship  in 
question  was  purchased  by  the  plaintiffs  in  the  year  1757 : 
that  since  that  time  she  has  been  generally  employed  by  the 
plaintiffs,  who  are  West  India  merchants,  in  that  trade ;  and 
large  sums  have  consequently  been  insured  on  her  and  her 
cargoes;  that  in  February,  1764,  being  bound  to  the  Zee- 
ward  Islands,  and  back  again  to  London,  she  sailed  on  her 
voyage ;  that  before  she  sailed  from  London  on  that  voyage, 
the  plaintiffs  ordered  the  captain  to  have  everything  done  to 
the  ship  which  he  should  think  proper  to  repair  her ;  that  in 
pursuance  of  such  orders,  the  ship  was  put  into  dock  and 
repaired,  where  the  ship-carpenter  did  all  such  repairs  to  her 
as  he  was  ordered,  the  expenses  of  which  amounted  to  about 
100/.,  of  which  about  30/.  was  for  the  sheathing  and  other 
repairs  of  her  hull,  and  the  residue  in  her  upper  works :  that 
nothing  more  appeared  to  the  ship-carpenter  or  the  captain  to 
be  wanting  to  make  her  fit  and  complete  for  the  said  voyage; 
but  her  iron  bolts  and  spikes  were  not  then  examined,  which 
could  not  be  done  without  taking  off  her  sheathing — an  act 
never  done  where  (as  the  case  is  here)  the  ship  had  been 
sheathed  a  little  time  before :  that  George  Hayley,  Esq.,  the 
first  underwriter  in  this  policy,  and  many  other  persons  bj 
whom  policies  of  insurance  are  generally  underwritten,  keep 
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a  regttter  in  which  all  ships  usually  insured  by  them  are 
entered,  with  an  account  of  the  age,  construction,  and  visible 
goodness  of  the  vessels,  and  to  whom  they  belong,  and  also 
employ  a  surveyor,  whose  business  it  is  to  survey  such  ships : 
that  the  ship  in  question,  at  the  time  of  underwriting  the 
policy,  and  long  before,  had  been  entered  in  such  register ; 
and,  previous  to  her  last  outward-bound  voyage,  had  been 
surveyed  by  one  Thomas  Whitewood,  who  was  then  employed 
by  the  said  George  Hayley,  and  other  underwriters,  as  such 
surveyor ;  and,  as  far  as  appeared  to  the  said  Thomas  White- 
wood,  was  in  good  condition,  and  perfectly  fit  to  undertake  a 
voyage  to  and  from  the  Leeward  Islands  ;  but  the  surveyor 
did  not,  neither  could  he  examine  the  bolts  and  spikes,  for 
the  reasons  aforesaid,  but  did  survey,  as  far  as  is  ever  prac- 
tised in  such  cases :  that  the  said  George  Hayley  had  often 
before  underwrote  policies  on  the  said  ship  and  her  cargoes; 
and  the  witness,  who  was  the  insurance-broker,  said  he 
bdieved  Mr.  Hayley  knew  as  much  of  the  condition  of  the 
said  ship  as  the  plaintiffs  did,  and  particularly  on  the  out- 
ward-bound voyage  to  the  Leeward  Islands^  he  underwrote 
4(XNL  on  this  ship :  that  in  such  last  outward-bound  voyage 
the  ship  met  with  a  great  deal  of  bad  weather,  was  very 
kaky,  and  could  not  get  into  Madeira^  where  she  was  ordered 
to  touch,  but  was  obliged  to  bear  away  for  the  island  of 
Nevis:  that  she  arrived  at  the  island  o( Nevis,  on  the  first  of 
April,  1764^  and  from  thence  went  to  the  island  of  Saint 
Christopher,  where  she  delivered  her  outward-bound  cargo, 
and  had  such  repairs  done  to  her  as  were  then  thought 
necessary,  and  to  all  appearance  put  into  a  proper  condition 
ftr  her  voyage  home ;  but  her  bolts  and  spikes  were  not,  nor 
eoold  be  examined  there:  that  about  the  end  of  the  said 
BKmtfi  of  April,  the  ship  sailed  from  St.  Kitfs  to  Nevis^ 
where  die  captain  bad  been  promised  a  loading  for  her  home : 
Aat  on  her  arrival  at  Nevis,  the  planters,  knowing  she  had 
been  leaky  in  her  outward-bound  voyage,  were  not  willing  to 
pntflogars  on  board  her;  and  that,  in  order  to  satisfy  the 
planters  there  that  she  was  in  a  proper  condition  to  carry*  a 
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cargo  of  sugars  to  London,  they  proposed  to  the  captain,  as 
a  measure  which  would  be  fully  satisfactory  to  them,  that  he 
should  submit  the  ship  to  be  surveyed  by  all  the  captains 
then  in  the  harbour,  being  six  in  number ;  and  told  him  that 
if  they  should  report  her  to  be  fit  for  a  voyage  to  London, 
they  would  then  load  her  with  sugars :  that  the  captain  did 
submit  to  such  survey,  though  it  would  have  been  for  the 
interest  of  the  said  captains  .to  report  the  ship  unfit  for  the 
voyage,  as  by  that  means  they  would  have  had  an  opportunity 
of  gaining  more  freight  and  sooner :  that  on  the  8th  day  of 
May,  1764,  the  said  captains,  after  having  surveyed  her 
carefully,  but  without  examining  her  bolts  and  spikes,  which 
could  not  be  done  there,  signed  the  following  report : — 
'  NevU,  May  8th,  1764.  At  the  request  of  Captain  George 
Finch,  of  the  ship  Mills  Frigate,  we,  the  subscribers,  did 
repair  on  board  the  said  ship,  and,  after  due  examination,  it 
did  appear  to  us  that  the  occasion  of  the  ship's  making  more 
water  than  usual  on  her  voyage  from  London  to  this  place, 
was  occasioned  by  some  neglect  in  caulking  the  said  ship, 
which  may  very  easily  be  made  tight,  the  said  ship  otherwise 
appearing  to  us  to  be  strong  and  sound  ;  and  when  caulked, 
we  are  of  opinion,  will  be  fully  sufiicient  to  carry  a  cargo  of 
sugars  to  London.  John  Shepherd,  &c/  That  afterwards 
the  ship  was  caulked,  according  to  the  said  report,  and  that 
thereupon  the  planters  sent  their  sugars  on  board,  and  the 
ship  was  soon  loaded  with  about  three  hundred  and  seventy 
hogsheads  of  sugar:  that  during  the  time  of  her  loading,  and 
until  and  at  the  time  of  her  sailing,  which  was  about  two 
months,  the  ship  continued  tight,  appeared  to  be  in  good 
condition,  and  made  no  more  water  than  the  best  ships 
usually  do,  and  are  expected  to  do :  that  the  ship  sailed  from 
Nevis,  on  the  S6th  day  of  July,  1764,  about  eight  o'clock  in 
the  evening,  and  the  next  day,  about  four  o'clock  in  the  after- 
noon, without  any  bad  weather,  or  extraordinary  swell  of  the 
sea,  she  sprang  a  leak,  and  the  captain  was  obliged  to  bear 
away  for  St.  Christopher%  where  he  arrived  on  the  28th 
July:  that  on  his  arrival  there,  he  got  the  ship  unloaded,  to 
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eee  what  was  the  matter  with  her,  when  it  appeared  that  she 
had  started  a  plank :  that  he  thereupon  applied  to  the  Judge 
of  the  Court  of  Vice- Admiralty  for  a  warrant  to  survey  the 
ship,  and  a  warrant  was  granted  to  four  captains  and  two 
ship-carpenters,  or  any  three  of  them ;  four  of  whom  did, 
according  to  such  warrant,  survey  the  said  ship,  and  did 
report,  that  she  was  unfit  to  proceed  on  her  voyage,  without 
being  thoroughly  repaired,  and  that  the  expense  of  so  repair- 
ing her  there  would  amount  to  more  than  the  value  of  the 
ship  and  freight ;  and  she  was,  therefore,  condemned  by  the 
said  Court  as  unfit  for  the  said  voyage :  that  some  of  the 
iron  bolts  and  spikes  with  which  the  timbers  of  the  ship  in 
question,  like  other  FrenehAyvalt  ships,  were  fastened,  were 
broken  in  the  plank  that  was  so  started,  which  the  captun 
and  the  said  surveyors  felt  by  passing  up  their  hands  between 
the  plank  and  the  ship,  and  which  appeared  upon  farther 
opening  the  ends  of  the  plank,  and  that  the  said  plank  was 
started  firom  one  end  to  the  other :  that  it  was  owing  to  the 
said  bolts  and  spikes  bemg  grown  rusty  and  decayed,  as  then 
appeared  to  the  captain  and  surveyors,  that  such  plank 
started :  that  he  believed  the  surveyors  who  condemned  her 
thought  the  same ;  wherefore,  and  supposing  the  other  bolts 
and  spikes  in  the  ship  were  also  grown  rusty  and  decayed, 
diough  that  could  not  be  known  for  certain,  without  ripping 
off  her  planks  and  making  a  more  strict  examination,  the  sur- 
veyors noade  their  said  report  of  condemnation :  that  the  said 
pknk  was  not  taken  ofi;  nor  could  it  be,  without  sinking  the 
ship,  which  has  not  yet  been  broken  up,  but  continues  at  St. 
Ciristopher^s  as  a  hulk :  that  on  the  aforesaid  account  it  was 
then  concluded,  and  is  now  believed  by  the  captain,  that  the 
said  ship  was  not  fit  for  the  insured  voyage  home  at  the  time 
she  so  sailed  from  Nevis  for  London^  though,  to  all  outward 
appearance,  she  was  a  very  good  ship,  and,  as  he  then  be- 
Beved,  proper  for  the  voyage ;  and  such  a  ship  as  he,  from  her 
outward  appearance,  should  have  had  no  objection  to  sail  in 
again ;  but  had  he  known  the  decayed  condition  of  her  said 
b(dt8  and  spikes,  before  he  set  sail  on  his  homeward-bound 
^age,  he  would  not  have  ventured  his  life  in  her :  that  there 
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is  no  dock,  nor  scarce  any  materials  for  repairing  ships  at 
St.  Christopher*Sg  nor  could  she  sail  to  any  other  place  to  be 
repaired ;  and  thatif  this  misfortune  had  happened  in  North 
America  or  England,  where  there  are  proper  docks  and 
materials,  she  might  have  been  repaired  for  three  or  four 
hundred  pounds :  that  while  the  said  ship  was  first  at  St. 
Christopher's,  before  she  had  taken  in  her  cargo,  namely,  on 
the  S3rd  of  April,  1764,  the  captun  wrote  the  following  letter 
to  the  plaintifis : — 

St.  Christopher*s,  April  SS,  1764. 

"  Gentlemen, 

take  the  first  opportunity  of  acquunting  you,  that  I 
arrived  at  Nevis,  after  a  most  dismal  passage,  on  the  first 
instant.  On  the  sixth  of  March,  at  day-break,  I  made  the 
islands,  Deserts,  distant  about  four  leagues,  ran  down  for 
Madeira,  with  a  fresh  gale  at  E.  S.  E.  till  four  in  the  after- 
noon, when  being  within  a  mile  off*  the  shore,  and  judging 
about  five  or  six  miles  off*  FenchaU  Road,  a  very  hard  and 
dark  squall  took  us  suddenly  with  such  violence,  that  I  was 
obliged  to  clear  off*  the  land  under  the  courses.  It  was 
excessively  hazy  the  whole  evening  after,  that  one  could 
hardly  see  the  ship's  length ;  so  that  it  would  have  been  the 
greatest  imprudence  to  have  run  the  risk  of  overshooting  our 
port,  or  running  ashore.  The  gale  increased,  and,  in  the 
night,  came  round  to  the  N.  E.  and  the  ship  stramed  so 
much  by  the  pressure  of  sail  we  were  obliged  to  carry  on  her 
in  that  great  sea,  that  it  was  with  the  utmost  diflSculty  we 
could  keep  her  free.  On  the  eighth,  at  nine  in  the  morning, 
reckoning  myself  nineteen  leagues  to  leeward  of  Madeira,  our 
ship  so  loosened  that  we  could  not  carry  sail  upon  a  wind ; 
and  seeing  no  probability  of  the  wind  shifting  or  abating 
enough  to  give  us  a  chance  of  beating  up,  bore  away  for 
Nevis,  judging  it  better  for  the  preservation  of  the  whole 
than  to  run  any  hazard  in  endeavouring  for  the  Canaries  in 
our  weak,  leaky,  and  distressed  condition.  I  have  consulted 
with  Mr.  Cottle,  the  counsellor  here,  who  advises  me  to  sell 
the  flour  and  lime  at  public  vendue,  and  to  carry  the  iron 


SECT,  v.]  Upon  the  Body^  Tackle^  ^c.  of  the  Ship. 


hoopsy  &c.,  back  to  England.  As  the  fthip's  complaint  baa 
been  chiefly  in  ber  upper  works,  I  am  obliged  to  bave  ber 
new  nuled  from  tbe  wail  upwards;  and  bope  you  will  find 
that  what  repairs  are  necessary  to  be  made  here,  are  con- 
ducted with  all  tbe  frugality  circumstances  will  admit  of.^ 

That  tbe  plaintiffs  received  this  letter  in  London  on  the 
ISth  day  of  June,  1764,  and,  a  day  or  two  afterwards,  gave  it 
to  Matthew  Towgood,  an  insurance  broker,  to  get  1,000A 
insured  on  tbe  freight  home  for  tbe  use  of  tbe  owners,  and 
iSOL  on  their  fourth  part  of  tbe  said  ship:  that  the  said 
Towgood  first  showed  tbe  policy  in  question  and  the  letter  to 
tbe  said  Greorge  Hayley,  on  tbe  19th  of  June,  1761,  who, 
after  reading  over  the  letter,  asked  him  what  interest  be  had 
to  insure ;  to  which  tbe  broker  answered,  ship,  freight,  and 
cargo;  and  that  be  might  write  which  be  pleased:  that 
thereupon  tbe  said  George  Hayley  said  be  would  underwrite 
the  ship,  stfymg  she  would  come  home  safe  enough,  notwith- 
standing the  damage  which  tbe  said  letter  imported  she  bad 
received,  as  it  was  a  summer-voyage;  but  that  she  would 
very  likely  damage  ber  cargo :  that  tbe  said  George  Hayley 
was  going  to  underwrite  the  said  policy  for  300/.  on  the 
sud  ship,  and  bad  wrote  tbe  figure  three :  but  on  the  said 
Matthew  Towgood's  telUng  him,  he  was  a  bold  man  to  write 
three  hundred  pounds  after  reading  tbe  said  letter,  tbe  sud 
George  Hayley  struck  out  tbe  figure  three,  and  converted  it 
bto  a  two^  and  accordingly  underwrote  tbe  said  policy  for  the 
sum  of  two  hundred  i>ounds  on  tbe  said  ship :  that  tbe  said 
Matthew  Towgood  showed  tbe  said  letter  to  the  said  defend- 
ant Roebuck,  and  all  tbe  other  underwriters  on  the  said 
policy,  before  they  underwrote  the  same;  and  the  said 
defendant  says,  that  the  evidence  aforesaid,  in  manner  and 
ibrm  aforesaid,  shown  by  tbe  plaintiffs  to  tbe  jury,  is  not 
suflident  in  law  to  maintain  the  issue  withm  joined  on  tbe 
part  of  tbe  said  plaintiffs ;  and  that  be  tbe  defendant,  to  tbe 
evidence  aforesaid,  hath  no  necessity,  nor  by  the  law  of  tbe 
land  is  obliged  to  answer.    Wherefore  he  prays  judgment. 
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and  that  the  jury  may  be  discharged  from  giving  any  verdict 
upon  the  issue. 

This  demurrer  was  argued  in  the  Court  of  Exchequer, 
and  judgment  was  there  given  in  favour  of  the  assured  :  and 
of  what  fell  from  the  Judges  on  that  occasion,  I  have  been 
only  able  to  procure  this  account,  that  judgment  was  given 
for  the  plaintiffs,  not  upon  the  points  argued  (namely,  that  it 
was  essential  that  the  ship  should  be  seaworthy),  the  Court 
being  as  to  those  of  opinion  with  the  underwriters;  but 
because  the  evidence  did  not,  as  the  Court  thought,  precisely 
prove  that  the  ship  was  not  seaworthy,  at  the  time  of  the 
insurance  taking  place,  on  the  1st  of  April,  1764,  on  her 
arrival  at  Netfis,  but  only  that  she  was  so  at  the  time  of  her 
sailing,  on  the  26th  of  July."  But  the  Court  unequivocally 
declared,  that  a  ship,  that  is  not  at  the  commencement  of  the 
insurance  in  fit  condition  to  perform  her  voyage,  is  not  a  fit 
subject  of  insurance.  Upon  this  judgment  a  writ  of  error 
was  brought  in  the  Exchequer-chamber,  which  was  argued 
before  Lord  Mansfield  and  Lord  Chief  Justice  Wilmot,  who 
were  to  report  their  opinions  thereon  to  the  Lord  Chancellor; 
and  the  judgment  of  the  Court  below  was  ultimately  affirmed. 
Whether  the  judgment  was  so  affirmed  upon  the  specific 
ground  taken  in  the  Court  of  Exchequer,  or  upon  some 
difficulty  arising  out  of  the  form  of  proceeding  (being  upon  a 
demurrer  to  evidence)  (a),  does  not  now  appear :  but  whether 
upon  the  one  ground,  or  the  other,  there  is  no  doubt,  though 
judgment  was  given  for  the  plaintiffs,  that  the  principles  of 
insurance  law  upon  the  subject  of  seaworthiness,  and  the 
doctrine  of  implied  warranties  or  conditions,  have  always  been 

(a)  This  judgment  probably  pro-  addnced  it :  but  yet  even  upon  th* 

ceeded  upon  the  ground  that  the  facts  stated  it  would  seem  difficult 

assurer*  by  demurring  to  the  evi-  to  reconcile  the  verdict  with  the 

dence  given  on  behalf  of  the  plain-  true  principles  of  the  law  of  insu- 

tiffs,  had  admitted  upon  record  the  ranee.   See  the  opinion  of  Mr.  J. 

truth  of  every  fact  and  every  con-  Butter,  in  Cocksedge  v.  Fanshaw* 

elusion,  which,  upon  the  evidence  Doug.  134,  and  of  C.  J.  Eyrct  in 

stated,  might  have  been  found  by  the  case  of  Gibson  v.  Hunter, 

the  jury  in  favour  of  the  party  who  2  H.  Bl.  205. 
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considered  as  unalterably  fixed  and  ascertained  since  that 
period,  although  that  doctrine  was  not  then  for  the  first  time 
stated  in  our  English  Courts,  and  was  certainly  long  before 
known  in  the  law  of  insurance  in  other  parts  of  Europe.  It 
is  unfortunate  that  from  the  circumstance  of  there  being  no 
printed  report  of  this  case,  and  from  the  practice  of  the  two 
Chief  Justices  reporting  their  opinion  in  private,  the  grounds 
of  that  opinion  cannot  now  be  obtained :  but  it  cannot  be 
disputed  from  the  opinions  of  Lord  Mansfield,  and  other 
Jndges,  both  before  that  time  and  since,  that  the  principles 
laid  down  in  theibeginniiig  of  this  chapter  are  clearly  esta- 
bfisbed  as  the  law  of  England.** 

The  principles  of  the  law  of  this  country  on  this  head  of 
the  law  of  marine  insurance,  so  declared  and  laid  down  in 
the  above  case,  have  been  confirmed  and  established  by 
Dimierous  subsequent,  and  likewise  more  modern  decisions. 

In  a  case  of  I^ee  v.  Beach  (a),  the  plaintiff  had  purchased  ^^ere  a  iliip 
a  ihip,  and  after  having  her  surveyed  by  proper  judges,  he  « J^^^J^^ 
sent  her  into  the  dock,  and  there  had  her  fully  repaired,  and  as  the  assured 
the  ship-builder  was  ready  to  swear,  that  he  effectually  builder^ 
repanred  her,  as  he  thought,  having  done  all  that  was  required  £vim?^»illcd 
to  make  her  a  "  ffood"  ship ;  she  then  was  taken  into  govern-  ^  ^  weather 

®     .  .1  ,  *°  Portsmouth 

nent  service,  on  which  occasion  she  was,  as  usual,  surveyed  from  the 
by  the  persons  employed  for  the  purpose.    She  sailed  out  of  u^bgTery^^ 
the  names,  and  arrived  at  Portsmouth,  but  being  very 
leaky,  with  bad  weather,  the  Admiral  ordered  her  to  go  in  no^t  *H^[d^' 
and  undergo  a  survey  there.    This  was  done,  and  it  was  howeyer  inno- 
Jbond,  on  opening  her,  that  some  timbers  near  her  keel,  were  ^^hthe!^e^ 
so  bad,  that  she  was  condemned  as  insufficient  to  proceed.  «i°3erwriten 

'  *^  were  dis- 

Tbe  plaintiff  having  insured  her,  applied  to  the  underwriters  charged, 
for  the  loss ;  the  defendant  was  one ;  and  the  plaintiff  in- 
nsted  that  he  had  done  everything  in  his  power  to  send  her 
out,  sufficient  and  good,  and  that  this  defect  was  a  latent 
cause  not  known  to  him,  or  discovered  when  she  was  sur- 
veyed, or  in  the  dock  repairing.   Lord  Mansfield  said,  that 


(a)  Sit.  at  Guild,  after  Micb.  1762.   Park  Ino.  468. 
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sailed. 


it  appeared  that  the  ship  had  died  a  natural  death,  and  bad 
received  her  death  blow  before  she  was  insured ;  and,  how- 
ever innocent  the  assured  was,  and  however  cautiously  he 
had  acted,  the  underwriter  was  equally  innocent;  and  the 
implied  warranty  must  and  ought  to  have  its  effect,  and  the. 
plaintiff  must  make  the  best  of  a  bad  bargain.**  The  plaintiff 
was  nonsuited. 

If  a  ship  be-  And  in  the  case  of  Munro  v*  Vandam  (a),  it  was  held  that^ 
and  ona^e  to  ^  ^^^V  B^'l  "P^^  &  voyage,  and  in  a  day  or  two  become 
Sfi^^e'^m-  leaty  and  founder,  or  is  obliged  to  return  to  port  without  any 
mencement  of  storm,  or  visible  or  adequate  cause  to  produce  such  an  effect^ 
out  any  visible  the  presumption  is,  that  she  was  not  ''seaworthy**  when 
sumptiraV^  she  sailed,  and  that  the  jury  upon  the  plaintiff *8  own 
seawOTihy^  *  Conclusion.    And  on  an  appeal 

when  she  from  Scotland,  in  the  case  of  Watson  v.  Clarke  (6)  in  the 
House  of  Lords,  it  was  said  by  two  of  their  Lordships, 
That  where  the  inability  of  the  ship  to  perform  her  voyage, 
becomes  evident  immediately  after  leaving  the  port,  or 
in  a  short  time  after  the  risk  commences,  without  any 
apparent  cause  of  injury,  the  presumption  is,  that  this 
inability  has  arisen  from  causes  existing  before  her  setting 
sail  on  her  intended  voyage,  and  that  the  ship  was  not  then 
seaworthy,  and  the  onus  proband^  in  such  a  case  is  thrown  . 
upon  the  assured,  to  shew  that  the  inability  arose  from  causes 
subsequent  to  commencement  of  the  voyage,  and  attaching  of 
the  risk  (c).  Lord  Eldon,  in  giving  judgment  in  the  case 
of  Douglas  and  others  v.  Scougall  and  others  (d),  says. 
This  is  a  mere  question  of  fact  whether  the  ship,  when  she 
sailed  from  Leith  to  Picton  was  seaworthy,  or  well  furnished, 
tight,  staunch  and  strong  for  the  voyage  insured.  I  have 
often  had  occasion  to  observe  here  that  there  is  nothing  in 
matters  of  insurance  of  more  importance  than  the  implied 
warranty  that  a  ship  is  seaworthy  when  she  sails  upon 

(a)  Sit.  before  Lord  Kenyon  at  2  Dow.  23.  Watt  p.  Morris,  1  Dow. 

Guild,  after  Mich.  1794.  32.  Foster  v.  Steele,  5  Scott,  25; 

ih)  1  Dow.  336.  3  B.  N.  C.  892. 
(c)  See  also  Parker  c.  Potts,       {(i)  4  Dow.  269- 
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the  voyage  insured.   It  is  not  necessary  to  inquire  whether 

the  owner  acted  honestly  or  fairly  in  the  transaction :  for  it  Howe?er 

if  clear  law  that,  however  just  or  honest  the  intentions         ^  «• 

^  ,     tentioni  and 

and  conduct  of  the  owner  may  be,  if  he  is  mistaken  in  conduct  of  the 
die  fact,  and  the  vessel,  in  fact,  be  not  seaworthy,  the  IT^L'mu-^' 
underwriter  is  not  liable."   His  Lordship  observed,  "that  gj^^^* 
the  injury  sustained  by  the  vessel  appeared  to  be  the  effect  >bip*  u 
of  decay,  and  not  of  sea-damage,  that  the  survey  made  after  the  underwriter 
die  ship's  return  differed  from  the  one  made  before  her 
departure;  that  when  the  orignal  survey  was  made,  the 
CQter  skin  or  coating  was  not  taken  off*,  and  that  the  captain 
was  not  fully  examined  upon  the  trial ;  and  he  declared  that 
it  was  perfectly  manifest,  and  proved  to  his  entire  satisfaction, 
diat  the  vessel  was  not  seaworthy  for  the  voyage  when 
she  sailed,  whatever  might  have  been  the  opmion  of  the 
owners  and  carpenters  who  repaired  her.** 

And  in  another  case  of  Wilkie  v.  Geddes  (a),  in  the  House  A  ship  to  be 
of  Lords,  his  Lordship  stated  that,  under  this  implied  war*  ^^^bf^. 
r»tfy,  it  is  not  only  necessary  that  the  hull  of  the  vessel  be  ''"^^j^jlJ^fc 
t^ht,  StCf  but  that  the  ship  be  furnished  with  ground  tackling  Hng  sufficient 
soflfeient  to  encounter  the  ordinary  perils  of  the  sea ;  and,  Ihe^or^^ 
dierefore,  when  the  best  bower  anchor,  and  the  cable  of  the  F^o^the 
small  bower  anchor  were  found  defective,  the  ship  was  not 
seaworthy. 

So  in  the  case  of  OUver  v.  Cowley  (6),  which  was  an  action 
brought  by  an  innocent  shipper  of  goods  (and  no  part-owner 
of  the  ship)  against  the  underwriter,  and  the  policy  was  on 
''goods  in  the  Amy  and  Laetitia^  at  and  from  Montserrat  to 
lofldbn,**'  and  it  appeared  that  the  ship  sailed  S6th  July, 
ind  the  next  day,  without  bad  weather,  she  became  very 
feiky,  and  obliged  to  run  for  St.  Thomas's^  one  of  the  Virgin 
Uamb,  where  she  was  unloaded,  and  the  goods,  being  much 
damaged,  were  sold ;  and  it  could  not  but  be  allowed  on  all 
aides  that  the  ship  was  not  seaworthy  to  take  the  voyage 
insored;  and  it  was  admitted  by  the  defendant,  that  the 


(t)  3  Dow.  57.   {b)  Sit.  at  Guild,  after  Trin.  Term,  1765.  Park.  Ins.  470. 
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shipper  of  the  goods  was  a  stranger  to  the  ship  when  the 
goods  were  shipped.  The  plaintiff  was  nonsuited;  Lord 
Mansfield  sayings  that  the  implied  warranty  could  not  be 
dispensed  with  in  any  case ;  that  it  was  a  point  of  law,  and  if 
the  plaintiff's  counsel  thought  there  was  any  ground  to  go 
upon,  he  would  save  the  point;  but  the  counsel  declined  this, 
being  satisfied  that  the  case  was  clear  against  them.'*  The 
plaintiff  was  nonsuited. 

In  a  later  case,  the  law  respecting  the  implied  warranty  of 
seaworthiness''  was  clearly  laid  down,  and  the  reason  of  it 
shown  by  Mr.  J.  Lawrence.  It  was  the  case  of  Christie 
Secretan  (a).  The  learned  Judge  said  : — I  also  doubt 
whether  there  is  any  analogy  between  a  case  like  the  present 
and  cases  where  there  is  implied  warranty  of  seaworthiness* 
The  latter  is  implied  from  the  nature  of  a  contract  of  insu- 
rance. The  consideration  of  an  insurance  is  paid,  in  order 
that  the  owner  of  a  ship,  which  is  capable  of  performing  her 
voyage,  may  be  indemnified  against  certain  contingencies; 
and  it  supposes  the  possibility  of  the  underwriters  gaining 
the  premium.  But  if  the  ship  be  incapable  of  performing 
the  voyage,  there  is  no  possibility  of  the  underwriters  gaining 
the  premium ;  and,  if  the  consideration  fails,  the  obligation 
fails.  In  the  case  of  the  Mills  Frigate,  it  was  said  that  the 
ship's  being  capable  of  performing  the  voyage  was  the  sub- 
stratum of  the  contract  of  insurance.  So  if  a  ship  sail, 
without  a  sufficient  crew,  she  is  incapable  of  performing  the 
voyage." 

The  set.  however,  to  be  observed,  that  when  it  is 

^'sWpSto  *  ^'^'P  '""^^      perfectly  seaworthy,  and  equipped 

be  taken  with  for  the  voyage,  at  the  time  of  the  commencement  of  the 
her  ^tui^on  in  nsk,  this  is  nevertheless  to  be  taken  with  a  reference  to  her 
pei^of  the  situation  and  condition  in  different  periods  pf  the  voyage 
"rojtg^  to  which  the  risk  attaches.  For  instance,  if  the  policy 
attaches  whilst  a  vessel  is  in  harbour,  taking  in  her  cargo, 
it  never  can  be  required  that  she  should  be  in  that  complete 


(a)  8  T.  R.  192. 
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ttite  of  repair  and  of  equipment,  with  regard  to  her  crew 
and  furniture,  as  would  be  necessary  when  she  leaves  the 
harbour  and  regularly  sets  sail  on  her  voyage.  Again,  if  the 
diarsGter  of  the  voyage  be  such  that  at  different  points  of  it 
a  difference  in  the  number  of  her  crew  or  state  of  equipment 
vottld,  in  the  usual  course  of  navigation,  take  place,  all  that 
am  be  required  of  the  assured  is,  that  at  those  different 
points  and  divisions  in  the  voyage  the  ship  shall  be  respec- 
tively in  such  a  state  and  condition,  with  regard  to  her 
repairs,  furniture,  and  crew,  as  is  commensurate  with  her 
then  risk,  or,  which  amounts  to  the  same  thing,  as  is  in  con- 
Connity  with  the  acknowledged  practice  and  mode  of  naviga- 
tion (a).  If,  for  instance,  it  be  usual  for  the  master  of  a 
tessel  to  take  in  a  pilot  at  a  particular  place,  and  that  the 
pOot  should  quit  the  vessel  at  another,  if  the  loss  occurs 
either  before  the  ship's  arrival  at  the  spot  where  the  pilot 
should  have  been  taken  in,  or  after  the  period  when  it  is  cus- 
tomary that  he  should  resign  the  ship  again  into  the  commaixd 
of  the  master,  the  underwriter  cannot  seek  to  discharge  him- 
•df  on  the  ground  of  the  absence  of  the  pilot,  because  at  one 
particular  point  in  the  voyage  his  presence  constituted  an 
oaential  ingredient  in  the  seaworthiness  of  the  ship. 

These  general  principles  relating  to  this  part  of  the  sub- 
ject will  be  found  to  be  fully  supported  by  the  following 
decisions : — 

Thus  in  the  case  of  Forbes  and  Another  v.  Wikon  (6),  Where  an  in- 
where  a  poUcy  of  insurance  was  effected  on  the  ship  Henry,  ^^^*^uid 
"at  and  from  Liverpool  to  the  coast  of  Africa^'  it  appeared 
that  at  the  time  the  policy  was  made  the  ship  was  not  in  a  that  at  the  time 
condition  to  go  to  sea,  but  was,  in  fact,  at  the  time,  under-  the  policy  tfa^ 
going  very  material  repairs ;  and  it  was  contended  by  the  g^^J^p"^*^' 
imderwriters  that,  as  the  risk  was  "at,"  as  well  as  "from,"  if  t«t  at  the  time 

«      •  •  1       /»  1  11**'^  sailing  was 

the  ship  was  not  seaworthy,  from  whatever  cause,  when  the  seaworthy,  the 
poBcy  was  subscribed, it  was  void;  and  that  any  repairs  done  ^^dtor^*°* 
afterwards,  so  as  to  make  her  completely  seaworthy  at  the 

(«)  See  Graham  v.  Barras,  5  B.       {b)  Sit.  after  East.  Term,  1800. 
&  Ad.  1011.  Park.  Ins.  472. 
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There  is  a  tea- 
'worthiness 
sufficient  for 
port,  and  there 
IS  a  sea- 
'worthiness  for 
the  voyage. 


A  ship  mueh 
out  01  repair 
may  be  suffi- 
ciently sea- 
worthy for  a 
harbour,  and 
does  not  be- 
come unsea- 
worthy  for  want 
of  a  crew  till 
she  sails  with- 
out a  proper 


The  vessel 
must  also  have 
a  sufficient 
crew,  and 
•captain  of 
competent 
skUl. 


time  of  sailing!  would  not  cure  that  defect.  But  Lord  Kent/on 
was  of  opinion  that^  under  the  words  ''at  and  from,**  it  is 
sufficient  if  the  ship,  at  the  time  of  sailing,  be  ''seaworthy;** 
for,  from  the  nature  of  the  thing,  the  ship  while  at  the  place 
probably  must  be  undergoing  some  repair.  The  plaintiffs 
had  a  verdict,  and  no  motion  was  made  to  set  it  aside  (a). 

And  in  a  later  case  of  Hibbert  and  others  v.  Martin  {b\ 
where  the  case  of  Forbes  Wikon  was  quoted.  Lord  Ellen^ 
borough  said,  "  I  agree  with  the  doctrine  of  that  case :  it  is 
quite  sufficient  if  the  state  of  the  ship  be  commensurate  to 
her  then  risk.  There  may  be  a  seaworthiness  sufficient  while 
in  harbour,  and  there  is  a  state  of  seaworthiness  for  the 
▼oyage  (c). 

And  it  was  held  in  the  Common  Pleas,  in  the  case  of 
Annan  v.  Woodman  (c/),  that  a  ship  much  out  of  repair  may 
be  sufficiently  seaworthy  for  a  harbour,  and  is  protected 
under  the  word  "at;*'  and  as  full  complement  of  sailors  is 
not  necessary  for  her  in  harbour,  she  does  not  cease  to  be 
seaworthy  for  want  of  a  crew,  till  she  sails  out  of  harbour 
without  a  sufficient  crew.  And  it  was  held  that  if  a  ship» 
sufficiently  seaworthy  in  port,  sail  without  being  rendered 
seaworthy  for  the  voyage,  yet  by  the  word  "at**  in  the 
policy,  the  risk  attached,  and  that,  therefore  there  could  be 
no  return  of  premium  (e). 

The  vessel  when  she  sails  from  port  must  be  provided  with 
a  sufficient  crew  (/),  and  with  a  captain  of  competent  skill  for 
the  voyage.  And  where  there  was  an  express  warranty,  in  a 
case  of  Tait  v.  Levy  {g\  that  the  ship  should  not  go  higher 
up  the  Mediterranean  than  Tarragona^  but  the  captain  was 


(a)  See  Smith  t;.  Snrridge,  4  Rep. 
25,  where  Lord  Kenyon  held  the 
same  opinion. 

(6)  Guildhall,  M.  T.  1808.  Park. 
Ins.  473. 

(c)  The  commencement  of  the 
voyage  means  "  sailing  from  port.'' 
Graham  v.  Barras,  5  B.  &  Ad.  1011. 

(d)  3  Taunt.  299. 

(e)  See  Hocks  v.  Thornton, 


1  Holt,  30. 

(/)  Clifford  V.  Hunter,  M.  &  M. 
103.  Forsbaw  v.  Chabert,  3  B.  & 
B.  158.  Per  J.  Bayley,  in  Busk 
t7.R.Ex.Co.  2B.&A.83.  Walker 
V.  Maitland,  5  B.  &  A.  175. 
Ridsdale  t;.  Newnham,  3  M.  &  S. 
456. 

C^)  14  East,  481. 
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to  ignorant  of  the  coast,  as  to  mistake  Barcelona  (which  lies 
further  up  the  MedUerranean)  for  Tarragona,  and  on  enter- 
ing the  former  port  was  captured;  it  was  held  that  the 
underwriters  were  discharged,  on  the  ground  of  the  want  of 
competent  skill  in  the  captain* 

But  where  there  is  an  admission  by  assurers,  that  a  vessel 
is  to  be  taken  as  seaworthy,  they  are  bound  by  that  admission. 

In  a  case  of  Proctor  and  others  Thorbume  and  others, 
heford  Lord  Denman,  at  the  Liverpool  Summer  Assizes, 
184S  (a),  where  there  was  a  clause  in  the  policy  "  that  the 
vessel  should  be  taken  to  be  seaworthy.**  His  Lordship 
held  that  the  plaintiffs  were  entitled  to  the  verdict,  unless 
the  jury  were  of  opinion,  that  the  ship  was  at  the  time  of 
sailing  unseaworthy  within  the  knowledge  of  the  assured. 
This  want  of  knowledge,  we  have  seen,  in  ordinary  cases 
would  be  no  answer,  if  the  ship  was  in  fact  not  seaworthy. 

And,  on  the  other  hand,  in  the  case  of  Stewart  v.  Wilson  (&), 
where  the  rules  of  an  insurance  association  provided,  that 
"the  managing  underwriters  should  survey  each  ship  insured, 
in  hull  and  materials,  every  year,  without  distinction,  and 
order  such  stores  and  repairs  as  they  might  deem  necessary, 
which  stores  must  be  got  and  repairs  done,  on  due  notice 
being  given,  otherwise  the  siiip  should  not  be  insured.**  The 
policies  were  all  to  be  time  policies  for  a  year:  held  that 
the  effect  of  not  complying  with  an  order  of  the  managing 
underwriters  was,  that  the  ship  must  be  considered  unsea- 
worthy, and  the  policy  of  assurance,  which  had  before  been 
made  on  her,  void. 

In  the  recent  case,  also,  of  Parfitt  v.  Thompson  and  others  (c), 
which  was  an  action  on  a  policy  of  insurance  for  a  total  loss, 
the  declaration  stated  that  the  defendants  agreed  that  the 
ship  should  be,  and  was  thereby  allowed  to  be,  seaworthy  in 
her  hull,  tackle,  and  materials  for  the  voyage ;  the  assured 
declaring,  that  to  the  best  of  their  belief,  and  according  to 


(0  MS.  pemts  me.         {b)  12  M.  &  W.  1 1.        (c)  13  M.  &  W.  392. 
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their  knowledge  and  information,  the  ship,  at  the  time  of  the 
insurance,  was  in  all  respects  seaworthy  for  the  voyage.  It 
«  then  alleged  the  making  of  the  policy,  and  that  during  the 
voyage,  by  stormy  winds  and  tempestuous  weather,  and  by 
the  force  and  violence  of  the  winds  and  waves,  the  ship  be- 
came leaky,  strained,  riven,  and  damaged,  insomuch  that,  by 
ipeans  thereof,  it  became  necessary  for  her  preservation,  for 
her  to  sail  to  the  nearest  port  of  safety :  that  she  accordingly 
sailed  to  the  nearest  port  of  safety,  to  wit,  the  harbour  of 
Gambia ;  that  on  her  arrival  at  Gambia,  she  was  unfit  to 
prosecute  her  voyage  without  being  repaired  and  refitted; 
that  she  was  found  to  be  unseaworthy,  and  unfit  to  prosecute 
her  voyage,  unless  great  repairs  were  done  upon  her ;  that 
such  repairs  could  not  be  done  at  Gambia;  that  it  was  not 
possible  to  obtain  any  repairs  sufficient  to  enable  her  to  pro- 
ceed on  her  voyage,  or  to  proceed  to  any  other  port  to  be 
repaired ;  that  it  became  expedient  and  necessary  to  abandon 
the  voyage  and  to  sell  the  ship ;  and  that  the  ship  was  sold, 
by  means  of  which  premises  the  voyage  was  not  performed, 
and  the  vessel  wholly  lost  to  the  plaintiff:  held  that,  "  whether 
the  loss  of  the  vessel  was  occasioned  by  unseaworthiness,  or 
by  the  perils  of  the  sea,  the  defendants  were  bound  by  their 
admission,  and  could  not  dispute  the  seaworthiness.''  Held, 
also,  on  motion,  that  it  sufficiently  appeared  by  the  allega- 
tions in  the  declaration,  that  the  loss  of  the  vessel  was  occa- 
sioned by  the  perils  of  the  sea."  These  cases  show  that  it  is 
not  unusual  with  associations  of  insurance,  either  to  bind  the 
underwriters  to  certain  admissions,  or  to  make  the  merchants 
adhere  to  certain  rules  :  they  are  quite  at  liberty  to  do  this, 
but  they  must  bear  the  consequences  of  such  stipulations. 
Private  underwriters  do  not  often,  if  at  all,  depart  from  the 
common  form  of  the  policy,  except  in  the  liberties  and  privi- 
leges which  may  suit  the  assured :  as  liberty  to  touch,  to  stay 
and  trade,  &c.,  in  difierent  forms ;  it  is  frequent,  also,  for  the 
underwriters  to  insure  the  goods  to  the  ship  from  the  shore, 
which  is  not  the  usual  form  in  the  ordinary  policy. 
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And  in  a  case  of  Samuel  v.  Royal  Exchange  Assurance 
Ccmpamy  (a),  tried  before  Lord  Tenterden  at  the  London 
Sittings  after  Trin.  Term,  1827,  where  the  loss  happened  to 
the  ship  in  entering  the  dock  at  Deptford,  his  Lordship  told 
the  jury,  that  one  question  of  fact  wa8«  whether  persons  of 
eompetent  sidll  were  employed  to  carry  the  vessel  into  the 
dock?  If  persons  of  competent  skill  were  not  on  boardi  the 
defimdants  were  entitled  to  the  verdict. 

The  captain,  also,  is,  by  the  position  of  consequence  in  The  master  u 
which  he  is  placed  by  the  owners,  and  by  the  confidence  ^^oxcr- 
reposed  in  him  by  them,  frequently  called  upon  to  exercise  ^^^S^' 
his  judgment  in  cases  of  loss  and  insurmountable  difficulties,  act  to  the  best 
and  to  act,  according  to  his  discretion,  in  the  best  manner  for  standing  for  the 
the  benefit  of  all  concerned.  ^^ll^ 

In  the  case  of  Mittee  v.  Fletcher  {h\  which  was  an  action 
en  a  policy  of  insurance  on  a  ship  and  her  freight,*'  the 
plaintiff  went  for  a  total  loss.  The  defendant  insisted  thdt 
he  was  only  entitled  to  recover  for  an  average  loss.  The  jury 
foond  a  verdict  for  a  total  loss.  The  facts  were  that  the  ship 
and  goods  were  captured  on  the  SSd  of  May,  by  two  Ameru 
can  privateers,  who  took  the  captain,  and  all  the  crew,  and 
part  of  the  cargo  (sugar),  out  of  her ;  the  rigging  was  also 
taken  away.  She  was  afterwards  retaken,  and  carried  into 
N^ew  York,  where  the  captain  arrived  on  the  23rd  of  June, 
and  taking  possession  of  her,  found  that  part  of  what  was  left 
of  the  cargo  was  washed  overboard ;  that  fifty-seven  hogs* 
heads  of  what  remained  were  damaged ;  and  that  the  ship 
was  leaky,  and  could  not  be  repaired  without  unloading  her 
entirely.  Under  these  and  other  disadvantageous  circum- 
stances, he  consulted  with  his  friends  at  New  York,  and 
resolved,  upon  their  opinion  and  his  own,  to  sell  the  ship  and 
cargo,  as  the  most  prudent  step  for  the  interests  of  hb  em- 
ployers. The  cargo  was  sold,  and  paid  for.  The  ship  was 
also  contracted  for,  but  the  person  who  had  agreed  to  buy 
her  ran  away,  and  the  captain  left  her,  and  returned  to  Eng- 


(a)  8  B.  &  C.  119.  (Jf)  Doug.  231. 
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land  in  the  February  foUowingi  and  gave  the  plaintiff  notice 
of  what  had  been  done,  which  was  the  first  notice  he  received 
of  it ;  and  the  plaintiff  immediately  claimed  for  a  total  loss, 
and  offered  to  abandon.  Lord  Mansfield,  at  the  tpal,  told 
the  jury,  that  if  they  were  satisfied  that  the  captain  had  done 
what  was  best  for  the  benefit  of  all  concerned,  they  must  find 
as  for  a  total  loss,  which  they  accordingly  did.  Upon  a  mo- 
tion for  a  new  trial,  the  unanimous  opinion  of  the  Court  was 
delivered  by  Lord  Mansfield,  who  said,  in  the  course  of  the 
judgment,  "  when  the  assured  first  had  notice,  and  offered  to 
abandon  (which  was  when  the  captain  came  to  England), 
and  when  the  ship  was  brought  to  New  York,  it  was  still  a 
total  loss.  The  only  answer  the  defendant  makes,  or  can 
make  to  this  is,  that  the  loss  was  total  indeed,  but  that  the 
captain  made  it  so  by  his  improper  conduct;  for  that  on 
taking  possession  of  the  ship  the  loss  became  partial,  and 
that  he  ought  to  have  pursued  the  voyage.  But  is  this  de- 
fence true?  The  captain,  when  he  came  to  New  York,  had 
Themttterbn  no  express  Order,  but  he  had  an  implied  authority,  firom  both 
^^t^^botk  sides,  to  do  what  was  fit  and  right  to  be  done,  as  neither  of 
^^l^""^  them  had  agents  in  die  place ;  and  whatever  it  was  right  for 
ajjured  to  do    him  to  have  done,  if  it  had  been  his  own  ship  and  cargo,  the 

all  the  best  <•  •  i. 

lie  can  for  the  underwriters  must  answer  for  the  consequences  of  it,  because 
orawroed^i^^  this  was  within  his  contract  of  indemnity.** 
J^St^U  bound     ^"      ^®  ®^  Shiptanr.  Thornton  (a).  Lord  Denman  says, 
by  his  acto.      « that  it  must  never  be  forgotten,  that  the  master  acts  in  a 

The  captain  is  .  v      i.»  j 

agent  for  the  doublc  Capacity — as  agent  to  the  owners  as  to  the  ship  and 
!i^lf^l!lA?  freight,  and  agent  to  the  merchant  as  to  the  goods:  these 
owner.  interests  may  sometimes  confiict  with  each  other,  and  from 
that  circumstance  may  have  arisen  the  difiiculty  of  defining 
the  master's  duty,  under  all  circumstances,  in  any  but  very 
general  terms.  The  case  now  put  supposes  an  inability  to 
complete  the  contract  in  its  terms  in  another  bottom,  and 
therefore  the  owner's  right  to  tranship  will  be  at  an  end;  but 
still,  all  circumstances  considered,  it  may  be  greatly  for  the 


i 


(a)  9  A.  &  £.  314. 
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benefit  of  the  freighter  that  the  goods  should  be  forwarded 
to  their  destination,  even  at  an  increased  rate  of  freight ;  and, 
if  to,  it  will  be  the  duty  of  the  master,  as  his  agent,  to  do  so. 
hi  such  a  case,  the  freighter  will  be  bound  by  the  act  of  his 
•gent,  and  liable  for  the  increased  freight*' 

It  18  likewise  required  by  law  (a)  that  the  master  should  The 
take  on  board  a  pilot  at  those  points  in  die  voyage  when  the       on  board 
kw  bids  him.   Pilots  are  established  at  different  places  in  ^i^^^pi^ 
Ei^kmd,  by  the  authority  of  various  charters  and  acts  of  ^^^^^^^^^^ 
Pailiament ;  and,  in  general,  the  master  of  a  ship  engaged  m 
a  finrdgn  trade  must  place  the  ship  under  the  charge  of  such 
t  pilot,  both  in  the  outward  and  homeward  voyage,  within 
the  linuts  of  every  such  establishment  (b). 

There  is  a  case  of  Law  v.  HolUngsworth  (c),  of  which  only  The  caie  of 
t  brief  notice  will  be  requisite,  inasmuch  as  the  decision  in  uj^woruTis 
that  case  is  considered  to  be  overruled  by  more  modem  fJ^j!?**^ 

^  toe  more 

authorities ;  the  reader  may,  however,  refer  to  the  full  report  modem  autho- 

ritiet* 

of  the  case,  and  judge  for  lumself.  The  facts  were  simply 
these A  captain  of  a  vessel  entering  the  Thames  took  on 
board  a  pilot  at  OrfordneMs,  who  again  quitted  her  at  Half^ 
way  Reach  ;  after  which,  and  before  she  came  to  her  moor- 
ings higher  np  the  river,  the  accident  happened  which 
occasioned  the  loss.  The  captain,  also,  had  left  the  vessel 
befi>re  the  time  of  the  actual  loss*  It  further  appeared  that 
die  pilot  was  not  properly  qualified  at  the  time,  according  to 
the  provisions  of  5  Geo.  £,  c.  20,  for  the  regulations  of  pilots 
00  the  Biver  Thames;  but  it  did  not  appear  that  this  fact 
was  known  to  the  captain ;  and  the  pilot  had  since  received 
Us  regular  qualification. 
In  the  case  of  Dixon  v.  Sadler  (d),  which  we  shall  have  to     pi^on  v. 

_  11..  .w^.-n     Sadler,  by 

refer  to  at  length  m  the  course  of  this  treatise,  Parke,  B.,  Parke,  B. 

U)  Soe  the  case  of  "  The  Pro-    6  M.  &  W.  302 ;  Ritchie  v.  Bous- 
1  Dr.  W.  Rob.  Ad.  Rep.  N.    field,  7  Taunt  309. 


S.  45 ;  and  MO  the  provinons  of  the       (jb)  See  Abbott  on  Shipping,  6th 
GmnI  Pilot  Act,  6  Geo.  4,  c.  125 ;    edit.  p.  173. 
alw  the  cases  of  M'lntoeh  v.  Slade,       (c)  7  T.  R.  160. 
6  B.  &  C.  657 ;  Bennet  v.  Moita,       {d)  SM.&  W.  p.  416. 
7Tkimt  25S;  Lucey  v  Ingrain, 
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who  delivered  the  judgment  of  that  case,  after  deliberation 
by  the  Court  of  Exchequer,  says  (on  the  subject  of  the  case 
of  Law  v.  HoUingsworth) : — The  only  case  which  appears 
to  be  at  variance  with  the  principle  now  laid  down  is  the  case 
of  Law  V.  Hollingsworihf  in  which  the  fact  of  the  pilot  who 
had  been  taken  on  board  for  the  navigation  of  the  River 
Thames  having  quitted  it  before  he  ought  (under  what  cir- 
cumstances is  not  distinctly  stated),  appears  to  have  been 
held  to  have  vitiated  the  policy.  In  this  respect  we  cannot 
help  thinking  that  the  case  must  be  considered  as  having 
been  overruled  by  the  modem  authorities  above  alluded  to. 
The  great  principle  established  by  the  more  recent  decisions 
is,  that  if  the  vesseFs  crew  and  equipments  be  originally  suf- 
ficient the  assured  has  done  all  he  contracted  to  do,  and  is 
not  responsible  for  the  subsequent  deficiency  occasioned  by 
any  neglect  or  misconduct  of  the  master  or  crew,  or  of  the 
pilot  as  a  temporary  master.  And  this  principle  prevents 
many  nice  and  difficult  inquiries,  and  causes  a  more  com- 
plete indemnity  to  the  assured,  which  is  the  object  of  the 
contract  of  insurance." 

When  this  case  of  Dixon  v.  Sadler  was  brought  into  a 
In  the  same  Court  of  Error  (a).  Lord  Chief  Justice  Ttndal,  who  delivered 
^^indal!  c!j.  judgment,  says,  at  the  conclusion  of  it,  "  But,  without 
entering  into  a  further  discussion  of  the  principle,  we  think, 
upon  the  later  authorities,  the  rule  is  established,  that  there 
is  no  implied  warranty ,  on  the  part  of  the  assured,  for  the 
continuance  of  the  seaworthiness  of  t/te  vessel,  or  for  the 
performance  of  their  duty  by  the  master  and  crew,  during 
the  whole  course  of  the  voyage.  The  case  of  Law  v.  Hoi* 
Ungsworth  must  be  allowed  to  bear  against  the  principle  so 
Ud  down  by  those  later  authorities.  The  ground  of  decision 
in  that  case  appears  to  have  been,  that  there  was  no  pilot  on 
board  during  the  time  the  ship  was  sailing  up  the  Thames, 
which  was  required  by  5  Geo.  2,  and  that  there  was  an  im- 
plied duty  on  the  part  of  the  assured  that  there  should  be  such 


(a)  8  M.  &  W.  895. 
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a  person.  This,  at  leasts  appears  to  be  the  ground  of  Lord 
Kenyofli  judgment^  although,  certainly,  the  other  two  Judges 
seemed  to  have  considered  that  it  was  a  loss  arising  from  an 
act  of  gross  negligence.  The  decision  may  be  maintainable 
on  the  ground  of  an  implied  warranty  to  observe  the  positive 
requisitions  of  an  act  of  Parliament ;  but  if  it  is  to  be  taken 
an  authority,  that  the  implied  warranty  of  the  assured 
extends  to  acts  of  negligence  on  the  part  of  the  master  and 
crew  throughout  the  voyage,  we  think  it  cannot  be  supported 
against  the  weight  of  the  later  authorities.** 

This  case  of  JLato  v.  HoUingsworth,  appears  not  to  apply  to 
caaes  of  the  neglect  of  the  master  or  pilot,  if  one  has  come  on 
iKMrdy  and  the  provisions  of  the  General  Pilot  Act  on  this 
subject,  seem  to  have  done  little  more  than  to  have  confirmed 
and  strengthened  this  principle  of  law.   The  pilot,  when  in 
charge  of  the  vessel^  stands  in  the  place  of  the  master ;  and 
the  underwriters  are  no  more  discharged  by  his  neglect  than 
they  are  by  the  neglect  of  the  master.   In  the  case  of  Cor- 
rmiiers  v.  Sydebotham  (a),  it  was  held,  that  where  the  ship 
was  stranded  by  the  neglect  and  fault  of  the  pilot,  the  under- 
writers  were  not  discharged:  and  the  same  principle  one 
would  naturally  suppose  would  apply  to  the  case  where  the 
pilot,  having  been  once  on  board,  leaves  the  ship  sooner  than 
he  ought  to  do,  either  wilfully  or  by  neglect.    Now,  bearing 
the  provisions  of  the  General  Pilot  Act  in  mind,  let  us  see 
what  would  be  the  eflect  on  the  contract  of  insurance,  if 
in  any  case  where  a  pilot  is  required  by  law,  or  by  the 
practice  of  navigation  in  any  particular  place,  to  take  charge 
of  the  vessel,  and  no  pilot  can  be  obtained  or  ever  comes  on 
board.   There  can  be  no  doubt  that  it  is  the  duty  of  the 
master  to  use  all  possible  endeavour  to  comply  with  this  rule ; 
and  when  he  is  leaving  a  port  and  has  the  means  in  his  power» 
it  would  seem  to  be  imperative  on  him  not  to  sail  without 
one  (6).    But  what  is  he  to  do  if  in  approaching  a  port,  he 
finds  it  impossible,  either  on  account  of  the  violence  of  the  sea, 

(s)  4  If .  &  S.  77.  FhiUips  o.  Headlam,  2  B.  &  Ad. 

ih)  Per  Lord  Tenterden,  in  383. 
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m  MBT  odier  insurmountable  cause  to  procure  one  ?  Wby  in 
«adi  a  case  the  master  must  act  to  the  best  of  his  judgment — 
and  supposing  him  to  be  a  captain  of  competent  skill,  the 
cne  will  fall  within  the  plea  of  necessity,  which  in  extremities 
m  matters  relating  to  insurances  have  always  been  allowed. 
And  by  the  express  provisions  of  the  act  above  referred  to,  it 
»  declared,  that  the  underwriters  shall  not  be  discharged  by 
reason  of  no  pilot  being  on  board,  '  unless  it  shall  be  proved 
that  the  want  of  a  pilot,  or  of  a  duly  qualified  pilot,  shall  have 
arisen  from  any  refusal,  or  to  take  a  pilot,  or  a  duly  qualified 
pilot  on  board,  or  for  the  wilful  neglect  of  the  master  of  such 
a  vessel,  in  not  heaving  to,  or  using  all  practicable  means  con- 
sistently with  the  safety  of  such  ship  or  vessel,  for  the  purpose 
of  taking  on  board  any  pilot,  who  shall  be  ready  and  offer  to 
take  charge  of  such  ship  or  vessel**'  (a).  And  this  enact- 
ment is  in  direct  conformity  with  the  principles  of  law  laid 
down  by  Lord  Tenierden,  in  the  case  of  Phillips  v.  Head^ 
lam  (6),  which  was  an  action  upon  a  policy  of  assurance,  at 
and  from  Liverpool  to  the  ship's  port  or  ports  of  discharge  in 
Sierra  Leone ,  and  during  her  stay  there,  and  from  thence  to 
her  port  or  ports  of  discharge  in  the  United  Kingdom^* 

At  the  trial  before  Bayletft  J*,  at  the  Summer  Assizes  for 
the  county  of  Lancaster^  1829,  it  appeared  that  the  ship 
sailed  on  the  voyage  insured,  and  arrived  at  three  o'clock  in 
the  evening  of  the  30th  January^  off  the  river  Sierrg.  Leone^ 
where  there  is  a  regular  establishment  of  pilots;  that  the 
captain  then  hoisted  a  signal  for  a  pilot,  and  at  ten  o'clock  no 
pilot  having  come  on  board,  the  captain  attempted  to  enter 
the  river,  and  in  doing  so,  the  vessel  struck  the  ground  and 
was  lost.  It  was  proved  that  it  was  usual  for  vessels  either 
coming  out  or  going  into  the  river,  to  take  a  pilot,  and  the 
defendant's  evidence  went  to  show,  that  it  was  not  necessary 
or  proper  that  the  captain  should  enter  the  river  without  one. 
Bayley,  J.,  told  the  jury  to  find  for  the  plaintiff,  if  they 
thought  that  the  captain  in  entering  the  harbour  without  a 


(a)  6  Geo.  4,  c.  125,  s.  56.  (b)  2  B.  &  Ad.  383. 
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p3oty  did  what  a  prudent  man  would  do  under  the  circum- 
ttaoces :  otherwise  for  the  defendant  The  jury  having  found 
tx  the  plaintifi^  a  rule  nisi  was  obtained,  on  the  ground 
that  the  verdict  was  against  evidence.  Lord  TenterdeUf  C.  J., 
^The  rule  for  a  new  trial  must  be  discharged.  If  the  loss 
happened  even  in  consequence  of  the  mistake  of  the  master 
(provided  he  were  a  person  of  competent  skill  at  the  time 
when  the  policy  was  made),  the  underwriters  are  chargeable. 
The  case  was,  therefore,  left  to  the  jury  most  &vourably  for 
the  defendant ;  and,  at  all  events,  he  will  not  be  entitled  to  a 
oew  trial,  unless  it  be  on  the  ground  that  the  master  was 
bound  by  law  not  to  enter  the  harbour  without  a  pilot  It 
maybe  conceived  that  a  vessel  coming  out  of  a  harbour  must 
ha?e  a  pilot,  because  the  master  always  has  it  in  his  power 
to  procure  one ;  but  it  seems  to  me  that  if  the  master  of  a 
▼esse),  arriving  off  a  port,  use  due  diligence  to  obtain  a  pibt 
he  does  all  that  is  required  by  law.  Here  the  vessel  arrived 
off  Sierra  Leone  about  three  in  the  afternoon :  the  captain 
hoisted  signals  for  a  pilot,  and  at  ten  no  pilot  had  come  off. 
It  seems  to  me  that  upon  the  evidence,  the  master  did  use 
doe  diligence  to  obtain  a  pilot,  and  having  done  so,  it  was 
competent  to  him  to  exercise  his  discretion,  whether  it  was 
better  to  run  the  risk  of  entering  the  harbour  without  one, 
or  to  wait  for  the  followbg  day  for  a  pilot  Here,  acting  to 
the  best  of  his  judgment,  he  attempted  to  enter  without  one, 
and  in  doing  so  the  vessel  was  bst ;  and  I  think  the  under- 
writers are  liable  for  a  loss  happening  under  these  circum- 
ataoces.  Paries  J. — The  rule  of  law  is,  that  the  assured  is 
bound  to  have  the  ship  seaworthy  at  the  commencement  of 
the  risk.  He  is  bound,  therefore,  to  have  a  sufficient  crew, 
and  a  master  of  competent  skill  and  ability,  to  navigate  her, 
at  the  commencement  of  the  voyage :  and  if  she  sail  from  a 
port  where  there  is  an  establishment  of  pilots,  ftnd  the  nature  of 
tbe  navigation  requires  one,  the  master  must  take  one.  So,  if 
in  the  course  of  her  voyage,  the  master  arrives  at  a  port  or 
place  where  a  pilot  is  necessary,  he  ought  not  to  dismiss  him 
before  the  necessity  has  ceased.    But  if  a  vessel  saik  to  a 
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port  where  the  establishment  is  such,  that  it  is  not  always 
possible  to  procure  the  assistance  of  a  pilot  before  the  vessel 
enters  into  the  difficult  part  of  the  navigation — then  as  the 
law  compels  no  one  to  perform  impossibilities,  all  it  can 
require  in  such  a  case  is,  that  the  master  use  all  reasonable 
efforts  to  obtain  one.  In  another  action  on  this  policy,  tried 
before  me  at  Lancaster^  at  the  Spring  Assizes,  1830, 1  left 
two  questions  to  the  jury ;  first,  whether  by  the  law  of  usage 
of  Sierra  Leone,  a  pilot  was  required  ?  and  secondly,  whether 
the  captain  made  all  reasonable  efforts  to  obtain  one,  and  not 
being  able  to  do  so,  conducted  himself  as  a  man  of  reasonable 
care,  prudence,  and  skill,  ought  to  have  done?  The  jury 
found  a  verdict  for  the  plaintiff,  which  the  Court  on  a  motion 
for  a  new  trial,  refused  to  disturb/  Littledalef  J.,  concurred 
with  the  rest  of  the  Court,  and  the  rule  was,  therefore 
discharged. 

If  an  insured  In  the  case  of  Farmer  v.  Legg  (a),  the  question  wa«, 
na^ipt^ba-  whether  the  ship  insured  had  been  duly  navigated  in  the 
nCTp^i^?S'  prescribed  by  the  stat.  81  Geo.  8,  c.  54,  s.  7.   It  was 

by  statute,  if    an  action  on  a  policy  of  insurance  on  The  Cadiz  Dispaieh, 

the  requisitions  &  ^  <  ' 

of  the  statute  on  a  voyagc  from  London  to  the  coast  of  Africa,  and  if  the 
^ed^thTial  ^^ip  had  uot  been  navigated  according  to  the  statute  in  quea* 
s\iraDC9  IS  void,  ^qi,^  ^^s  agreed  that  the  insurance  was  void.  The  statute 
required  that  no  person  should  take  the  command  of  an 
African  ship,  until  he  should  have  made  oath,  and  produced 
to  the  officer  of  the  customs,  a  certificate  attested  by  the 
owner  or  owners,  that  he  had  already  served  in  that  capacity 
during  one  voyage,  or  as  chief  mate  and  surgeon  during 
two  voyages,  under  certain  penalties.  The  Court  were  of 
opinion,  that  the  certificate  produced  in  the  case  signed  by 
the  then  owner,  did  not  comply  with  the  requisition  of  the 
statute,  that  therefore  the  ship  was  not  duly  navigated,  and 
confirmed  the  judgment  of  nonsuit  against  the  plaintiff^ 
which  had,  under  Lord  Kenyoris  direction,  been  given  at 
QuiUhaU, 


(fl)  7  T.  R.  186. 


la 
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Id  a  more  recent  case  of  Smart  and  another    Powell  (a), 
which  was  tried  before  Mr.  J.  Liitledakf  at  the  Summer 
Attiies  at  Lameasier,  1829,  and  which  was  an  action  on  a 
policy  of  insurance  upon  "  the  ship  Ardent  and  freight/'  at 
Bid  from  Sierra  Leone,  or  other  the  ship's  ports  or  places  of 
ioidiog  on  the  coast  of  Africa,  to  her  final  port  of  discharge 
mthe  United  Kingdom.   The  insurance  was  made  on  the 
dnp  Ardent!*  a  British  registered  vessel  of  245  tons  burthen. 
She  arrived  at  Sierra  Leone,  with  a  full  and  proper  comple- 
men.  The  case  turns  on  the  terms  of  the  Navigation 
Act,6Greo.  4,  c.  109,  which  requires  that  certain  ships  shall 
be  navigated  bj  a  crew,  three  parts  of  which  are  British.  . 
An  exemption  is  given  if  a  due  proportion  of  such  seamen 
ennot  be  procured  in  any  foreign  port,  or  any  place  within 
the  Eatt  India  Company's  charter— or  if  the  proportion  be 
destroyed  during  the  voyage  by  any  unavoidable  circum- 
stance,  and  the  master  produce  a  certificate  of  the  facts  under 
the  hand  of  a  British  Consul,  or  two  known  British  mer- 
chants, if  there  be  no  Consul  at  the  place  where  such  facts 
cap  be  ascertained ;  or  in  the  want  of  such  certificate  if  the 
ouster  prove  the  facts  to  the  satisfaction  of  the  controller  of 
castoms  in  a  British  port,  or  of  any  person  authorized  in  any 
other  part  of  the  world,  to  inquire  into  the  navigation  of 
nieh  ship;  it  was  held  that  the  ship  insureid,  which  lost  her 
proportion  of  British  by  death  at  Sierra  Leone,  and  could  not, 
>t  least  upon  any  reasonable  term,  replace  them,  except  with 
foreigners,  was  within  the  exception.  And  the  vessel  having 
been  lost  on  her  voyage  home  with  an  over  proportion  of 
fiffeign  hands,  it  was  further  held  that,  although  no  certifi- 
cate had  been  obtained  pursuant  to  the  act,  the  assured  were 
not  precluded  from  recovering  agunst  the  underwriters,  the 
dreomstances  of  excose  being  satisfactorily  proved  to  a  jury 
at  the  trial. 

The  case  of  Wedderbum  and  others  v.  BeU{b),  is  an  Ashipshoald 
important  case  upon  the  present  subject,  as  Lord  Ellen-  ^j^^^'^^itj, 


(a)  1  B.  &  Ad.  266. 


(6)  I  Camp.  ]. 
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boaWetokcop  "^'^^"K^  down  the  law  respecting  the  extending  of  the 
up  with  convoy,  principle  implied  warranty  to  the  soundness  of  the  saiU  and 
port^th'  ^ggi^gf  &8  well  as  to  the  sufficiency  of  the  hulL  It  was  an 
cxf^di^*^  insurance  upon  "  goods'*  on  board  the  Minorca,  at  and  from 
Jamaica  to  London,  at  a  premium  of  ten  guineas,  to  return 
5  per  cent,  if  the  ship  sailed  from  the  place  of  rendezrous 
with  convoy  for  the  voyage  and  arrived**'  The  ship  sailed 
for  England  with  convoy  in  the  end  of  July,  and  parted 
from  the  fleet  on  the  12th  August,  and  was  never  more  heard 
of,  whence  she  was  supposed  to  have  foundered.  The 
defence  rested  on  two  grounds:  first,  that  she  was  not 
properly  equipped  with  sails;  and,  secondly,  that  she  had 
not  a  sufficient  crew.  It  appeared  in  evidence,  that  the  sails 
which  were  used  in  stormy  weather  were  in  good  condition, 
but  that  her  maintop-gallant  sails  and  studding  sails,  which 
are  useful  in  light  breezes,  were  extremely  rotten,  and 
almost  quite  unserviceable.  The  evidence  about  the  state  of 
the  crew  was  contradictory.  Lord  EUenborough. — In  an 
action  of  this  kind,  the  plaintiffs  are  bound  to  prove,  not  only 
that  the  ship  was  tight,  staunch,  and  strong,  but  that  she 
was  properly  equipped  with  sails  and  other  stores,  and  that 
she  was  manned  with  a  sufficient  crew  to  navigate  her  on  the 
voyage  insured.  These  are  conditions  precedent  to  the 
policy  attaching,  and  if  they  were  not  complied  with,  so  that 
the  perils  were  enhanced,  from  whatever  cause  this  might 
arise^  and  though  no  fraud  was  intended  by  the  assured,  the 
underwriters  have  a  right  to  say  they  are  not  liable.  The 
hull  of  the  ship,  in  this  case,  was  sufficient  and  seaworthy, 
but  it  appears  that  when  she  left  Jamaica  her  sails  were 
highly  defective.  It  is  not  enough  that  a  ship  is  supplied 
with  such  sails  as  are  essential  to  her  safety  from  the  perils 
of  the  sea,  and  which  might  enable  her,  if  not  intercepted, 
from  at  some  period  or  other,  completing  her  voyage.  A 
person  who  underwrites  a  policy  upon  her,  has  a  right  to 
expect  that  she  will  be  so  equipped  with  sails  that  she  may 
be  able  to  keep  up  with  the  convoy,  and  get  to  the  place  of 
her  destination  with  reasonable  expedition.    She  must  be 
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rendered  as  secure  as  possible  from  capture  by  the  enemy^  as 
weO  as  from  the  danger  of  winds  and  waves ;  but  here  the 
Minorca  appears  to  have  been  deficient  in  sails ^  on  which 
ber  loss  might  materially  depend :  and  if  so,  the  risk  being 
thereby  greatly  increased,  the  policy  never  attached,  and  this 
action  cannot  be  supported.**  His  Lordship  also  thought, 
that  upon  the  balance  of  the  evidence  the  crew  were  insuffi- 
dent  The  defendant  obtained  a  verdict,  (a) 

But  although,  by  an  implied  warranty,  every  ship  insured  By  an  implied 
mnst  be  "  seaworthy**  for  the  voyage  at  its  commencement,  JSJIbJiS^ 
itill  the  assured  makes  no  warranty  that  she  shall  continue  ^ 

worthy  at  tho 

10.  In  the  case  of  the  Earl  of  March  v.  Pigoi  (6),  Lord  commence- 
MmufieU  (the  case  of  the  Mills  Frigate  being  mentioned  at  but  the  assured 


the  Bar)  says,  "  The  assured  ought  to  know  whether  his  ship  °^ 

tinue  so. 


9     J  '  D  ^-^^  -J-  warranty  tbat 

was  *  seaworthy*  or  not  when  she  set  sail  on  the  voyage  shall  con. 
iosiired ;  but  how  should  he  know  the  condition  she  might 
he  in  after  she  had  been  out  a  twelvemonth  ?**  And  his 
Lordship  again,  in  the  case  of  Eden  v.  Parhnson  (c),  con- 
finned  this  doctrine  by  observing,  By  an  implied  warranty 
erery  ship  insured  must  be  tight,  staunch,  and  strong ;  but 
it  is  suffidant  if  she  be  so  at  the  time  of  her  sailing :  she  may 
cease  to  be  so  in  twenty-four  hours  after  her  departure,  and 
yet  the  underwriter  will  continue  liable.  And  in  Waison  v. 
CZari^^  (cQ,  which  was  an  appeal  from  Scotland  to  the  House 
^  Lards,  it  was  stated  to  be  a  clear  and  established  principle, 
that  if  a  ship  be  seaworthy  at  the  commencement  of  the  risk, 
tiKMigh  she  becomes  otherwise  in  an  hour  from  that  time,  the 
wanranty  is  complied  with  and  the  underwriter  liable.** 

Neither  does  the  assured,  after  having  provided  a  sufficient  Neither  does 
mr  and  master  of  competent  skill  at  the  commencement  of 
tfce  vof age,  make  any  warranty  that  they  shall  do  their  duty      master  and 

r  .        •  •  «  1        .       •  crew  shall  con- 

the  continuation  of  it,  nor  are  the  underwnters  dis-  tinue  to  do 


charged  from  their  liability  in  the  case  of  a  loss  immediately  ^Hng^ 
caused  by  one  of  the  perils  insured  against,  although  remotely 

M  See  Wilkie  v.  Geddes,  trnte,       (c)  Doug.  732. 
p.  107.  kd)  1  Dow.  336)  ante,  p.  106. 

(6)  5  Burr.  2808. 
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Where  a  venel 
was  lost  in  con- 
seqaence  of  the 
wilful,  but  not 
barratrous,  act 
of  the  master 
and  crew  in 
rendering  her 
unseaworthy, 
by  throwing 
oirerboard  part 
of  her  ballast. 
Held,  that  the 
underwriters 
were  liable. 


owing  to  the  negligence  of  the  master  or  crew.  This  import- 
ant principle  of  the  law  of  insurance  will  be  treated  of  more 
fully  in  the  further  course  of  this  Treatise,  though  it  will  also 
discover  itself  in  what  has  to  follow  in  this  section.  We  have* 
likewise  seen,  that  it  is  recognised  in  the  case  of  Phillips  ¥• 
Headlam  (a),  where  the  Court  held  it  to  be  clear,  that  on  the 
supposition  that  the  master  was  a  person  of  competent  skill,- 
yet  if  he  acted  bond  fide,  though  erroneously,  in  entering  a 
port  without  a  pilot,  the  underwriters  would  nevertheless  not 
be  discharged. 

In  the  recent  case  of  Dixoti  v.  Sadler  (b),  to  which  we 
have  already  referred,  this  doctrine  was  fiilly  discussed  and 
recognised  by  the  Court  of  Exchequer,  and  their  judgment 
was  afterwards  confirmed  on  a  writ  of  error  (c).  It  was  an 
action  on  a  time  policy  on  .the  John  Coot,  and  cargo,  at  and 
from  the  17th  of  January,  1838,  at  noon,  in  port  and  at  sea, 
at  all  times  and  in  all  places,  being  for  the  space  of  six 
calendar  months.  The  declaration  averred  the  loss  of  the 
ship  to  have  taken  place  on  the  19th  of  May,  1838,  by  perils 
of  the  sea.  Plea, — That,  though  true  it  is  that  the  said 
vessel  was  by  the  sea  wrecked,  broken,  damaged,  and  injured, 
and  became  and  was  wholly  lost  to  the  plaintiffs,  for  plea, 
nevertheless,  the  defendant  says,  that  the  said  wrecking, 
breaking,  damaging,  and  injuring  the  said  vessel,  and  the 
loss  of  the  same  by  perils  of  the  sea,  as  in  the  first  count 
mentioned,  was  occasioned  wholly  by  the  wilful,  wrongful, 
negligent,  and  improper  conduct  (the  same  not  being  barra- 
trous (cQ  )  of  the  master  and  mariners  of  the  said  ship,  whikt 
the  said  ship  was  at  sea,  and  before  the  same  was  wrecked, 
broken,  damaged,  injured,  or  lost,  as  therein  mentioned,  by 
wilfully,  wrongfully,  negligently,  and  improperly  (but  not 
barratrously)  throwing  overboard  so  much  of  the  ballast  of 
the  said  ship,  that  by  means  thereof  she  became  and  was 
top-heavy,  crank,  unfit  to  carry  sail,  and  wholly  unseaworthy. 


(a)  2  B.  &  Ad.  380,  ante,  p.  118. 
(6)  5  M.  &  W.  405. 
(c)  8  M.  &  W.  890. 


(d)  These  words  were  added  in 
the  plea  doriDg  the  argument  by 
the  suggestion  of  the  Court. 
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and  unfit  and  unable  to  endure  and  encounter  the  perils  of 
the  sea^  which  she  might  and  would  otherwise  have  been  able 
to  hare  safely  encountered  and  endured,  and  by  means  and 
m  consequence  of  the  said  wilful,  wrongful,  negligent,  and 
improper  (but  not  barratrous)  conduct  of  the  said  master  and 
miriners,  the  said  ship  became  and  was  wrecked,  &c*" 

At  the  trial,  before  Parte,  B.,  at  the  Spring  Assizes  for 
Nortkumberhmd,  it  appeared  that  the  vessel  left  Rotterdam 
for  Sunderland,  properly  ballasted  and  equipped,  on  the 
15th  of  May,  and  arrived  on  the  19th  opposite  a  point  called 
Seakam,  about  four  miles  from  the  port  of  Sunderland.  On 
tfriviog  there,  and  having  a  pilot  on  board,  the  master  com- 
menced heaving  part  of  his  ballast  overboard,  as  was  proved 
to  be  usual  on  such  occasion.   Whilst  this  was  going  on,  the 
venel  drifted  to  the  northward,  and  a  strong  squall  coming 
€11  from  the  south-east,  the  ship  was  upset  on  her  broadside, 
iod  her  masts  lay  in  the  water*   Every  endeavour  was  made 
to  right  her,  but  in  vain.   She  afterwards  sunk,  drifted  on 
iboie,  and  became  a  total  wreck.   If  the  crew  had  not  re- 
no? ed  the  balkst,  the  ship  would  most  likely  have  stood  the 
sqoalL   His  Lordship  left  two  questions  for  the  jury.  First, 
VIS  it  negligent  conduct  to  throw  ballast  overboard  before 
arriving  m  the  harbour!  Secondly,  did  they  think  the  master 
exercised  a  reasonable  discretion  in  throwing  it  overboard  ? 
The  jury  found  that  they  did  think  it  negligent  Secondly,  that 
Ae  master  did  right,  supposing  the  practice  authorized  him. 
A  verdict  was  therefore  entered  for  the  defendant,  the  plain- 
tiff having  leave  to  move  to  enter  a  verdict   After  argument 
•ttlie  Bar,  the  judgment  of  the  Court  was  subsequently  de- 
livered by  Parke,  B. — '*  The  plea,  in  its  present  state,  raises 
tile  question,  whether  the  underwriters  are  liable  for  the  wil- 
M,  but  not  barratrous,  act  of  the  master  and  crew  in  render- 
die  vessel  unseaworthy,  before  the  end  of  the  voyage,  by 
essting  overboard  a  part  of  the  ballast  We  have  considered 
U,  and  are  of  opinion  that  the  plea  is  bad  in  substance,  and 
that  the  plaintiff  is  entitled  to  judgment,  notwithstanding  the 
rerdict   The  question  depends  altogether  upon  the  nature 


Upon  the  Body^  Tackle^  Sfc.  of  the  Ship,  [part  i. 


of  the  implied  warranty  as  to  seaworthiness  or  mode  of  navi- 
gation between  the  assured  and  the  underwriter  on  a  time 
policy.  In  the  case  of  an  insurance  for  a  certain  voyage,  it  is 
clearly  established  that  there  is  an  implied  warranty  that  the 
vessel  shall  be  in  a  fit  state  as  to  repairs,  equipment,  and 
crew,  and  in  all  other  respects  to  encounter  the  ordinary 
perils  of  the  voyage  at  the  time  of  sailing  upon  it.  If  the 
assurance  attaches  before  the  voyage  commences,  it  is  enough 
that  the  state  of  the  ship  be  then  commensurate  with  her 
present  risk ;  and  if  the  voyage  be  such  as  to  require  a  dif- 
ferent complement  of  men  or  state  of  equipment  in  different 
parts  of  it,  as  if  it  were  a  voyage  down  a  canal  or  river,  and 
thence  across  to  the  open  sea,  it  would  be  enough  if  the  vesael 
were,  at  the  commencement  of  each  stage  of  the  navigation, 
properly  manned  and  equipped  for  it.  But  the  assured  makes 
no  warranty  to  the  underwriters  that  the  vessel  shall  continue 
seaworthy,  or  that  the  master  or  crew  shall  do  their  duty 
during  the  voyage ;  and  their  negligence  or  misconduct  is  no 
defence  to  an  action  on  the  policy,  when  the  loser  has  been 
immediately  occasioned  by  the  perils  insured  against  This 
principle  is  now  clearly  established  by  the  authorities,  nor  can 
any  dbtinction  be  made  between  the  omission  by  the  master 
and  crew  to  do  any  act  which  ought  to  be  done,  or  the  doing 
an  act  which  ought  not,  in  the  course  of  the  navigation.  It 
matters  not  whether  a  fire,  which  causes  a  loss,  be  lighted 
improperly,  or,  after  being  properly  lighted,  be  negligently 
attended ;  whether  the  loss  of  an  anchor,  which  renders  the 
vessel  unseaworthy,  be  attributable  to  the  omission  to  take 
proper  care  of  it,  or  to  the  improper  act  of  shipping  it,  or 
cutting  it  away ;  nor  could  it  make  any  difference  whether 
any  other  part  of  the  equipment  was  lost  by  mere  neglect,  or 
thrown  away  or  destroyed,  in  the  exercise  of  an  improper 
discretion  by  those  on  board.  If  there  be  any  fault  in  the 
crew,  whether  of  omission  or  commission,  the  assured  is  not 
to  be  responsible  for  its  consequences.  The  great  principle 
established  by  the  recent  decisions  is,  that  if  the  vessel,  crew, 
and  equipments  be  originally  sufficient,  the  assured  has  don^ 
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all  he  contrmcted  to  do,  and  is  not  reBponsible  for  the  subse- 
quent deficieocy  occasioned  by  any  neglect  or  misconduct  of 
the  master  or  crew,  and  this  principle  prevents  many  nice 
and  diflkult  inquiries,  and  causes  a  more  complete  indemnity 
to  the  assured,  which  is  the  object  of  the  contract  of  insu- 
lanoe.  The  only  remaining  point  is  whether  the  circumstance 
of  this  being  a  time  policy  makes  a  difference*  There  are  not 
ny  cases  in  which  the  obligation  of  the  assured  in  such  a 
ease,  as  to  the  seaworthiness  or  navigation  of  the  vessel,  is 
lettled ;  but  it  may  be  safely  laid  down  that  it  is  not  more 
eitmnve  than  in  the  case  of  an  ordinary  policy,  and  that  if 
there  is  no  contract  for  the  conduct  of  the  crew  in  the  one 
me,  there  is  none  m  the  other  (a).  Here  it  is  clear  that  no 
obBgation  arises  on  the  ground  of  the  unseaworthiness  of 
the  yessel,  until  that  unseaworthiness  was  caused  by  the 
throwing  overboard  a  part  of  the  ballast  by  the  improper  act 
of  the  master  and  crew,  and  as  the  insured  is  not  responsible 
fiir  such  improper  act,  we  are  of  opinion  that  the  plea  is 
bad  in  substance,  and  that  the  plaintiff*  is  entitied  to  our 
judgment.'' 

The  general  rule,  however,  that  a  ship  must  be  seaworthy  if  a  ship  sails 
at  the  commencement  of  her  voyage,  or  the  underwriters  are  11^^^^^ 
dneharged,  seems  to  admit  of  this  proper  qualification,  that,  ^^^^^^^ 
if  a  ship,  by  nustake  or  acddent,  has  sailed  out  of  port  in  an  covmd  is  ro. 
irthy  state,  and  this  bci  is  discovered  before  any  loss  pi^l^bon'^^ 


has  oeenrred,  and  the  defect  is  remedied,  and  she  then  pro-  a^wor^y^'^ 

oeeds  in  a  seaworthy  condition,  the  underwriter  will  be  liable 

lira  sttbaequent  loss.    This  was  held  in  the  case  of  fVcir  v.  are  liable  for 

JUerdem  (6).   It  appeared  that  ship  sailed  from  London,  on  f^^"^"^^ 

her  voyage,  on  the  18th  of  March,  laden  with  iron,  and  that 

between  Ihmgeness  and  Beachy  Head  she  laboured  so  much 

diat  it  became  necessary  to  put  back  to  the  Downs,  from 

whence  she  sailed  again  on  the  27th,  but  she  still  laboured 

10  as  to  make  it  necessary  to  bear  up  again  for  the  Doums, 

(•)  Hist  there  is  no  distinction    see  Hollingworth  o.  Biodrick,  7  A. 
ia  Ak  respect  between  a  time    ft  E.  47. 
fiby  sad  a  poUey  for  a  voyage,      {b)  3  B.  ft  A.  3Sa 
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where  she  arrived  on  the  SOth.  The  plaintiff  (who  was  both 
captain  and  owner)  made  a  protest,  and  came  up  to  London^ 
to  consult  with  the  charterer  about  unloading  part  of  the 
cargo.  On  his  arrival  he  informed  his  insurance-«broker  that 
it  would  be  necessary  to  put  into  some  port  to  unload  part  of 
the  cargo.  The  broker  applied  to  the  underwriters,  and  a 
memorandum,  signed  by  the  defendant,  was  indorsed  on  the 
policy  to  this  effect : — It  is  agreed  that  the  Prince  Cobmrg 
may  load,  unload,  and  reload  goods,  and  discharge  part  of 
her  cargo  at  Ramsgaie but  he  did  not  communicate  the 
fact,  that  the  ship  had  put  back  from  Beachy  Head,  or  that 
a  protest  had  been  made.  The  plaintiff,  on  his  return  to 
Deal,  had  the  ship  surveyed,  and,  under  the  advice  of  the 
surveyors  that  it  was  necessary  to  lighten  her,  he  put  into 
Ramsgate  harbour,  and  unshipped  part  of  the  cargo.  He 
then  proceeded  on  the  voyage  insured,  in  the  course  of  which 
the  loss  took  place.  It  was  objected,  on  the  part  of  the 
defendant,  that  the  ship,  having  been  overladen,  was  unsear 
worthy  at  the  commencement  of  the  voyage,  and  that  the 
memorandum  was  invalid  from  having  been  obtained  without 
making  a  due  communication  to  the  underwriters. 

The  jury  found,  that  when  the  ship  sailed  from  Ramsgaie 
she  was  then  in  a  seaworthy  state,  and  that  the  subsequent 
loss  was  not  in  any  degree  attributable  to  the  circumstance  of 
her  being  overladen  between  London  and  Ramsgate.  And 
the  verdict  was  entered  for  the  plaintiff.  Upon  the  motion 
for  a  new  trial,  Abbott,  C.  J.,  said : — It  is  said  that  this 
memorandum,  expressing  the  consent  of  the  underwriters,  ia 
void,  and  that,  in  order  to  bind  the  underwriters,  a  new  con- 
tract was  necessary,  inasmuch  as  the  fact  of  the  vessel  having 
once  sailed  with  a  cargo  greater  than  was  proper  for  that 
voyage,  and  therefore  in  an  unseaworthy  state,  wholly  put  an 
end  to  their  liability  on  the  policy.  That  proposition  would 
go  the  length  of  establishing,  that  if  a  vessel,  at  the  outset  of 
her  voyage,  be  by  mistake  or  accident  unseaworthy,  owing  to 
some  defect,  which  is  immediately  discovered  and  remedied 
before  any  loss  happens  in  consequence  of  it|  stiQ  that  the 
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policy  woald  be  void,  and  the  underwriters  not  linble*  I  con- 
ftm  that  I  was  a  little  surprised  at  that  proposition^  because, 
if  tnie  in  point  of  law,  I  fear  we  should  find  many  cases 
iadeed  where  it  would  turn  out  that  the  assured  could  have 
Bo  claim  upon  the  underwriter,  because  something  was  want- 
iog,  or  something  excessive,  at  the  instant  of  the  ship's  de- 
parture, although  the  want  had  been  supplied,  or  the  excess 
remored  before  the  loss  happened.  Suppose,  for  instance,  a 
vetKl  ia  unaeaworthy,  unless  she  has  two  anchors,  being  des- 
tined fiir  a  long  voyage,  and  she  sails  from  London  to  Graves^ 
end  with  only  one,  shall  it  be  said  that  if  no  loss  happens 
between  London  and  Gravesend,  and  the  vessel  at  Gravesend 
lakes  in  her  second  anchor,  and  then  proceeds  on  her  voyage, 
that  the  underwriters  are  not  liable  for  a  subsequent  loss,  and 
that  the  policy  is  so  completely  at  an  end  that,  even  if  the 
vnderwriters  agree  to  waive  the  objection,  and  to  allow  her 
to  proceed  on  her  voyage,  their  consent  shall  be  unavailing? 
These  iDconvemences,  which  would  be  continually  occurring 
m  practice,  would  lead  to  dangerous  consequences,  by  open- 
ing a  door  to  underwriters  to  break  their  engagements  by 
flieans  of  trivial  circumstances,  the  effect  of  which  no  one  ever 
eontemidated.  I  think,  therefore,  that  that  proposition  cannot 
be  maintained.  With  respect  to  the  suflSciency  of  the  com- 
nnication  made  to  the  underwriters,  it  is  quite  clear  that  the 
sderwriters  were  told  all  that  was  in  substance  necessary  for 
Aem  to  know ;  for  they  were  told  that  the  vessel,  when  she 
ssiled,  had  too  large  a  cargo  on  board,  and  that  she  was  not 
Bi  a  aitaation  fit  to  perform  her  voyage.  Upon  the  whole, 
therefim,  I  think  this  rule  must  be  refused.**  The  rest  of  the 
Court  concurred.  « 

That  die  implied  warranty  of  the  seaworthiness  of  a  ship  whether  the 
has  a  reference  only  to  her  condition  al^^the  commencement  Jj^^p'^^!*^ 
of  the  risk,  and  does  not  extend  to  any  other  period  of  the  comes  ontea. 

.  ...  -  1  .       •        1     worth?  in  the 

vojage  (except  m  those  instances  where  something  is  to  be  course  of  tho 
done,  as  the  taking  on  board  of  a  pilot  in  the  usual  course  of  J^iS^to  repair 
the  DftTigation),  there  can  be  no  doubt    But  some  question  ^^r. 
■ay  arise  whether  the  assured,  in  case  the  ship  becomes  un- 
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seaworthy  in  the  course  of  the  voyage,  and  the  fact  comes  to 
his  knowledge,  and  she  can  by  reasonable  care  and  diligence 
be  rendered  seaworthy,  is  not  in  such  a  case  bound  to  repair 
her,  and  whether,  in  his  failing  to  do  that,  and  a  loss  arises  in 
consequence,  the  underwriters  would  not  be  discharged  from 
their  liability.  It  appears,  however,  very  clear  that  the  fact 
must  come  to  the  knowledge  of  the  assured,  for  the  implied 
warranty  extends  only  to  the  commencement  of  the  voyage, 
when  the  assured  is  bound  to  know  whether  the  ship  is  sea- 
worthy or  not.  This  question  came  before  the  Court  of 
King's  Bench,  in  a  recent  case  of  HolUngsworih  v.  Brod^ 
rick  {a).  But,  inasmuch  as  the  Court  held  that  the  plea  was 
itself  defective,  they  found  it  unnecessary  to  pronounce  any 
direct  decision  upon  the  principal  question  in  the  case.  As, 
however,  the  leaning  of  the  minds  of  the  Judges  present  may 
be  gathered  from  what  fell  from  them  on  the  occasion,  I  shall 
briefly  refer  to  the  case  in  question. 
To  a  declara-  It  was  an  action  on  a  time  policy  for  twelve  calendar  months 
lured  on  a  ^P^^^  ^"7  ^^^^  of  goods  and  merchandises,  and  also  upon  the 
r/^^by  the"*  body,  &c.  of  the  ship  Augustine.  The  declaration  stated 
perils  of  the     that    during  the  said  twelve  calendar  months,  and  whilst  the 

seas,  the  de-         . ,    •  .  .  1.1 

fendant  plead-  said  ship  was  attempting  to  prosecute  a  voyage  which  was 

'h?g*the  time^"  Protected  by  the  said  policy,  to  wit  on,  &c.,  the  said  ship  was 

sWp^wM*  by  the  perils  and  dangers  of  the  sea,  and  by  stormy  and  tem- 

insurcd  and  pestuous  weather,  and  the  violence  of  the  winds  and  waves 

she  was  aa-  broken,  damaged,  spoiled,  and  destroyed,  and  the  said  ship 

"t^^rthyf  bit  ^^^^^^y  became  and  was  wholly  lost  to  the  plaintiff*.''  Plea, 

by  reasonable  •<  That  after  the  making  of  the  said  policy  in  the  said  decla- 

care  and  small        .  ,  1*.        1         .1.        1  'ii- 

cost  compared  ration  mentioned,  and  during  the  said  time  the  said  ship  or 
ghe^m^ight  an^^  vesscl  was  insured  as  therein  mentioned,  and  before  the  loss 
ought  to  have  declaration  mentioned,  the  said  ship  or  vessel  was 

been  repaired  ^ 

by  the  plaintiff  greatly  broken,  damaged,  shattered,  loosened  and  unsea- 

seaworthy,  yet  worthy ;  but  the  Same  by  and  with  reasonable  care  and  dili- 

wdf  knoSing    g^nce  in  that  behalf,  and  at  and  for  a  very  small  cost  and  sum 

the  premises,       compared  with  the  value  of  the  said  ship  or  vessel,  might 

did  not  repair  • 

and  render  her  and  could  and  ought  to  have  been  by  the  said  plaintiff  re- 

eeaworthy  but 

(11)  7  A.  &  E.  40. 
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paired,  amended,  and  rendered  seaworthy:  yet  the  said  neglected, &c., 

plaintiff^  well  knowing  the  premises,  did  not  nor  would  repair,  maincd  in  such 

amend  and  render  the  said  ship  seaworthy,  but  wholly  neglec-  stX*tTlUhe 
ted  and  refused  so  to  do ;  and  she  so  remained  and  continued  ^^^}^* 

'  ^  that  at  all 

in  such  unseaworthy  state  and  condition  until  the  time  of  the  events  the  pica 
loss  in  the  said  declaration  mentioned.'*   To  this  plea  the  did'not  suffi.^^ 
defendant  demurred.  *  kt'UTby 

Lord  Denman,  C.  J. — "The  defence  of  unseaworthiness  the aMured thai 
is  generally  appUed  to  the  time  when  the  risk  commences ;  misc^awoithy 
that  is  not  done  here,  nor  is  the  loss  stated  to  have  happened  b^en"rlfp^]^° 
inconsequence  of  the  unseaworthiness  supervening.    I  own  ^^"^^/^^^^{J^ 
I  fed  a  doubt,  whether,  if  it  were  distinctly  averred  that  the  was  occasioned 
ihip  bad  by  gross  negligence  been  brought,  during  the  pair!*^  And"^ 
▼oyage,  to  a  condition  in  which  she  would  not  be  insurable  SliTwouldliave 
that  would  not  be  a  defence.    It  is  certainly  a  new,  and  ^cn  a  gwA 
perhaps  a  dangerous  one ;  but  I  think  that,  if  it  were  clearly  averment  had 
made  out,  the  assured  could  not  say  that  the  loss  was  by  ^^e?"*^*^^^ 
perils  insured  against.   The  case,  however,  is  not  such  here, 
lo  the  first  place  it  is  not  distinctly  averred  that  the  plaintiff 
bew  the  precise  danger,  for  the  words  "  knowing  the  pre- 
nuses"  do  not  amount  to  such  an  averment.   And  secondly, 
it  is  not  said  that,  except  for  gross  negligence  the  ship  might 
have  been  restored  to  a  seaworthy  state  before  the  loss 
tctoally  happened.    The  averment  that  with  "reasonable 
cure"  the  ship  might  have  been  repaired  and  rendered  sea- 
vortby,  does  not  show  there  was  gross  negligence  in  not 
dcHDg  so.    Therefore,  even  supposing  the  law  to  be  as  I  at 
fint  suggested  (which  I  have  some  doubts  of,  from  the  novelty 
ttid  dangerous  nature  of  the  defence),  it  cannot  apply  here; 
tod  the  plaintiff  is  entitled  to  judgment." 

PaiieMn,  J. — The  defence  is  put  entirely  on  the  fact 
that  the  ship,  during  the  voyage,  "  was  unseaworthy."    It  is 
not  stated  that  she  became  so  through  neglect,  to  repair  from 
time  to  time,  and  that  that  occasioned  the  loss.    I  do  not 
know  that  that  would  have  been  a  defence.    But  it  is  only 
said  that  by  some  means  the  ship  was  greatly  damaged.  It  is 
clear  that  the  implied  warranty  of  seaworthiness  is  satisfied  if 

k2 
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the  ship  be  seaworthy  at  the  commenceinent  of  the  risk.  I 
do  not  know  of  any  distinction  on  account  of  the  risk  being 
for  time.  Unseaworthiness,  for  want  of  a  particular  descrip- 
tion of  crew  is  an  exception  to  the  rulci  because  one  crew 
may  be  necessary  for  one  part  of  the  voyage,  and  another 
for  another.  That  case  is  difierent  from  the  case  of  unsea- 
worthiness owing  to  something  in  the  condition  of  the  vessel. 
Even  if  it  could  be  contended  that  a  default  of  the  owner, 
after  the  commencement  of  the  voyage,  might  be  set  up  in 
the  manner  here  attempted,  I  should  say  that  the  loss  ought 
to  be  traced  to  that,  because  the  defence  is  no  longer  rested 
on  the  implied  warranty,  but  is  something  actually  done  by 
the  owner.  Here  the  endeavour  is  to  make  the  implied 
warranty  extend  to  every  period  of  the  voyage  where  the 
owner  could  do  anything  for  the  ship,  making  him  respon- 
sible, even  though  the  loss  be  not  caused  by  his  omitting  any 
of  these  things.  There  is  no  authority  for  such  a  position. 
The  plea  is  loosely  drawn,  even  according  to  the  defendant's 
view  of  the  case.  It  should  have  stated  that  the  plaintiff 
was  aware  of  the  unseaworthiness,  and  that  there  was  time 
for  repairing  before  the  loss  happened :  and,  supposing  that 
in  the  case  of  a  time  policy,  the  assured  was  held  to  a 
warranty  of  seaworthiness,  at  the  commencement  of  each 
y  voyage  during  the  time,  the  allegations  should  have  been 

shaped  accordingly.  But  I  wish  to  go  upon  the  broad 
ground,  that  no  warranty  of  seaworthiness  is  to  be  implied^ 
except  at  the  commencement  of  the  voyage.'' 
There  it  an  im-  There  is,  indeed,  an  implied  warranty  on  the  part  of  the 
oiuhe^pvt^  assured  that  a  loss  shall  not  occur  through  his  own  default, 
Juil^hin*^*  and  therefore  it  was  held  in  the  case  of  Pipon  v.  Cope  (a), 
^  when  through  the  negligence  of  the  owner  of  a  ship 

own^ault.  insured,  the  mariners  barratrously  carried  smuggled  goods  on 
board,  whereby  the  ship  was  seized  as  forfeited,  the  under- 
writers were  not  liable  for  the  loss.  Lord  EUenborough  there 
says,  this  is  a  clear  case  of  crassa  negligentia  on  the  part 
of  the  assured.  It  was  the  plaintiff's  duty  to  have  prevented 
(a)  1  Camp.  434. 
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these  repeated  acts  of  smuggling  by  the  crew.    By  his  ne- 
glecting to  do  80|  and  allowing  the  risk  to  be  so  monstrously 
enhancedythe  underwriters  are  discharged.**  And  the  learned 
reporter  of  this  case  adds,    The  supineness  of  the  plaintiff 
m  this  case  may  be  considered  as  a  breach  of  an  implied 
warranty  on  the  part  of  the  assured  to  use  reasonable  care 
and  diligence  to  guard  against  all  the  risks  covered  by  the 
poficy  {ay*   And  in  an  after-part  of  this  work  we  shall  see 
diat  if  the  assured  navigates  against  the  laws  of  the  country 
in  which  he  happens  to  be,  he  shall  not  recover  for  any  loss 
arising  out  of  such  misconduct,  for  this  is  a  gross  fraud  on  ^ 
the  part  of  the  owner  of  the  property  insured,  and  no  man 
shall  take  advantage  of  his  own  wrong  (6). 

And  in  the  case  of  Boyd  Dubois  (c),  which  was  an 
action  on  a  policy  on  some  hemp,  and  the  loss  was  alleged  to 
be  "by  fire,"  Lord  EUenborough  said,  If  the  hemp  was  put 
on  board  in  a  state  liable  to  effervesce,  and  it  did  effer- 
tesoe,  and  generate  the  fire,  upon  the  common  principles  of 
insurance  the  assured  cannot  recover  for  a  loss  which  he  has 
himself  occasioned.  But  I  must  positively  say  that  they  were 
not  bound  to  represent  to  the  underwriters  tlie  state  of  the 
goods,  it  would  introduce  endless  confusion  and  perpetual 
omtroversies  if  such  a  duty  was  to  be  imposed  upon  the 
assured." 

In  as  much,  as  the  implied  warranty  of  the  seaworthiness  of  It  is  not  necet. 
tbe  ship  is  an  essential  ingredient  in  the  contract  entered  H^ir^^^tomako 
into  between  the  assured  and  the  underwriter,  it  would,  ti^'^oTSo** 
consequently,  be  irrelevant  to  the  contract  to  make  any  ^n^jonof 
representation  of  the  condition  of  the  ship,  because  that 
is  entirely  dispensed  with  by  the  underwriter,  he  having  his  * 
lenedy  in  his  own  bands.   In  a  case  otShoolbred  v.  Nutt^  (d) 
which  was  an  action  on  a  valued  policy  of  insurance  upon 
the  ship  Two  Sisters,  and  a  cargo' of  wheat  and  wines  from 
Madeira  to  Charlesiown ;  the  ship  had  sailed  from  London 

(s)  See  Law  o.  Hollingsworth,  7       (c)  3  Camp.  132. 
T.  R.  160,  mUe,  p.  45.  (rf)  Sit.  at  Guild,  after  Hil.  1782. 

(^)  See  2  Vem.  n%,po9t.  Park  I^8.  493. 
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to  Madeira.  The  assured,  who  was  the  owner  of  the 
cargo,  ordered  his  broker  to  procure  an  insurance  from 
Madeira  for  the  voyage  to  Charlestoum,  which  was  accord- 
ingly done;  but  he  did  not  communicate  to  the  broker 
or  the  underwriters  two  letters  which  he  had  received  from 
his  captain  the  day  before  he  made  the  insurance,  stating 
that  the  ship  had  arrived  at  Madeira^  but  was  very  leaky, 
and  that  the  pipes  of  wine  had  been  half  covered  with  water. 
But  it  was  proved  at  the  trial,  that  the  leak  had  been 
completely  stopped  before  she  sailed  from  Madeira,  and  of 
course,  before  the  commencement  of  the  risk  insured. 
In  her  voyage  to  Charlesioum  she  was  taken,  and  the 
plaintiff  abandoned.  Lord  Mansfield  told  the  jury  **  that 
there  should  be  a  representation  of  every  thing  relating 
to  the  risk,  which  the  underwriter  has  to  run,  except  it  be 
covered  by  a  warranty.  It  is  a  condition  or  implied  warranty 
in  every  policy  that  the  ship  is  seaworthy,  and,  therefore, 
there  need  be  no  representation  of  that.  If  she  sailed  with- 
out being  so,  there  is  no  valid  policy.  Here  the  leak  was 
stopped  before  she  sailed  from  Madeira,  and  she  sailed  in 
good  condition  from  thence ;  and  there  is  no  occasion  to  state 
the  condition  of  a  ship  or  cargo  at  the  end  of  her  former 
voyage.    There  was  a  verdict  for  the  plaintiff. 

And  upon  the  authority  of  this  case,  and  the  reason  of  the 
thing ;  it  was  declared,  in  the  case  of  Haywood  v.  Rogers,  (a) 
after  time  taken  to  deliberate,  that  the  assured  having 
impliedly  warranted  his  ship  to  be  seaworthy,  and  having 
concealed  no  circumstance  relative  to  the  seaworthiness  which 
he  was  required  to  disclose,  and  not  having  at  the  time  of 
making  the  insurance,  known  of  any  fact  which  rendered  her 
with  reference  to  the  risk  insured,  otherwise  than  seaworthy^ 
was  entitled  to  recover. 
Foreign  lawi,  '^^^  doctrine  established  by  the  laws  of  this  country  are 
and  Qpiuion  of  not  Confined  to  it,  but  exists  as  well  in  all  the  maritime 

foreign  writers 

on  this  subject.  Countries  in  Europe.    By  the  Code  de  Commerce,  every 


(a)  4  East,  590. 
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ship  is  to  be  visited  previous  to  her  setting  sail  on  her 
voyage,  and  a  report  is  to  be  made  of  the  condition  in  which 
she  is  found.    A  modern  writer  (a)  on  this  subject  says. —  Code  de 
"  ^article  225,  en  prescrivant  au  capitaine  d*un  navire  de 
commerce  le  devoir  de  faire  visiter  son  navire  avant  de  pren- 
dre charge,  aux  termes  et  dans  les  formes  presents  par  les 
legkments,  prescrit  aussi  aux  visiteurs  de  deposer  le  proces 
verbal  de  visite  au  greffe  du  tribunal  de  commerce,  ou  il  en 
est  delivre  extraite  au  capitaine.   Cette  visite  a  evidemment 
pour  but  de  constater  Tetat  du  navire,  de  s'assurer  s'il  est  a 
iD^me  de  soutenir  la  navigation,  8*il  est  muni  de  tout  ce  qui 
huest  necessarie  pour  le  voyage  qu'il  doit  faire  ;  elle  se  fait 
arant  de  prendre  charge  afin  qu'on  puisse  recognaitre  Tetat 
da  nanre  tant  a  Tinterieur  qu  a  Texterieur."    And  the  same 
writer,  speaking  of  the  Code  de  Commerce  Beige,  adds : — 
"  Dans  ce  noveau  code.  Fart  15,  livre  2,  titre  3,  droit  rem- 
placer  Particle  2259  du  Code  de  Commerce  encore  en  vigeur; 
cet  article  portait :  'avant  de  prendre  charge  pour  un  voyage 
a  Tezterieur,  le  capitaine  est  tenu,  a  la  requisition  et  aux  frais 
de  toutes  les  personnes  y  ayant  interdt,  de  faire  examiner  par 
les  exports  jures,  etablis  a  cet  eflfet  ou  nommes  par  le  juge, 
li  son  navire  est  pouvu  de  tout  ce  qui  est  necessaire,  et  se 
tnmve  en  etat  de  faire  le  voyage  V\a) 
In  the  ordinances  of  Louis  the  Fourteenth,  (i)  it  is  declared,  theordinan- 
that  decay^  waste,  or  loss,  which  happen  from  the  internal  xiv^i^^^al 
defect  of  the  insured  ship  shall  not  fall  upon  the  underwriter,  defect  is  to  be 
A  commentator  upon  these  ordinances,  has  gone  into  the  usurer?^ 
leason  and  principle  of  such  a  regulation,  and  has  shewn  the  Valines  com. 
propriety  of  it  (c)   He  sets  out  by  observing,  that  this  doc- 
trine  is  of  a  date  as  ancient  as  the  period  when  the  French  ordinances, 
treatise  called    Le  Guidon''  was  pubUshed,  which  was  about 
the  year  1661 ;  at  which  time,  as  appears  by  a  reference 
to  the  book  itself,  it  was  considered  as  a  settled  principle, 

(a)  See  "  Memoire  k  consulter  d'Anvers."  Anvers,  1841. 

tnr  le  legalite  de  la  visite  des  (b)  Ord.  of  Louis  14ih.  tit. 

navires,  par  un  membre  de  Tan-  Insurance,  art.  12. 

denne  commission  libre  du  port  (o)  2  Val.  80. 


I 
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that  losses  happening  from  causes  of  this  nature,  were  not  to 
Tde  like  kir,  be  a  charge  on  the  underwriter,  (a)  The  same  author  has 
M^Rotter-  also  shewn,  that  such  a  provision  is  adopted  in  fsTOur  of  the 
^^^^I^J^  assurers  by  the  ordinances  of  Rotterdam  and  Amsterdam.  (6) 
After  stating  these  circumstances,  he  proceeds  to  say,  that 
when  a  ship  is  deemed  incapable  of  finishing  her  voyage,  the 
question  whether  this  event  is  a  charge  upon  the  under- 
writers depends  upon  another,  viz. ; — whether  it  happened  by 
the  violence  of  the  sea,  or  other  fortuitous  circumstances,  or 
whether  the  disability  proceeds  from  age  and  rottenness,  (e) 
This  will  be  determined  by  the  inquiry  which  was  made 
before  the  departure  of  the  ship,  in  order  to  judge  whether 
it  was  in  a  condition  to  perform  the  voyage  or  not ;  if  the 
latter  was  the  case,  the  assurers  ought  not  to  answer.  In 
another  part  of  this  work,  he  declares  that  the  indemnity  will 
be  void,  even  though  the  ship  has  been  examined  before  her 
departure,  and  declared  capable  of  performing  the  voyage ; 
since  the  event  has  clearly  shewn,  that  on  account  of  latent 
defects  it  was  no  longer  navigable  ;  that  is,  if  it  were  proved 
that  the  parts  of  the  ship  were  so  rotten,  weakened  and 
destroyed,  that  she  was  not  in  a  proper  state  to  resist  the 
ordinary  attacks  of  wind  and  sea,  inevitable  in  every  voyage, 
then  the  underwriters  are  discharged.  The  reason  is,  that 
the  examination  before  departure  extends  only  to  the  external 
parts,  because  she  is  not  unripped ;  at  least,  not  so  as  to  dis- 
cover the  interior  and  latent  defects,  {d)  for  which  the  owner 
or  master  of  the  ship  continues  always  responsible,  and  that 
with  the  greater  justice,  because  they  cannot  be  wholly 
ignorant  of  the  bad  state  of  the  ship ;  but  supposing  them  to 
be  so,  it  is  the  same  thing,  being  indispensably  bound  to 
provide  a    good  "  ship,  able  to  perform  the  voyage,  {e) 

(a)  C.  5,  art  3.  tbe  doctrine  of  implied  conditions, 

(b)  2  Val.  90,  140.  and  see  how  agreeable  the  above 

(c)  2  Val.  81.  doctrine  is  to  the  dechions  in  the 
{d)  1  Val.  654.    See  per  Lord  cases  already  quoted  of  Lee  o. 

Eldon,  in  Donglas  o.  Scongall,  4 ;  Beach ;  Munro  v.  Vandam,  and 
Dow.  269,  ante,  p.  106.  some  others. 


Ce)  See  Roccus,  note  98,  upon 
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The  opinion  of  this  learned  commentator  is  supported  by  Valin's  opini- 
two  of  his  countrymen  of  the  greatest  note,  on  subjects  of  ^p^f^j^Tlnd 


this  description,  viz.,  Poikier  and  the  great  Emerigon. 

It  is  interesting,  as  well  as  instructive,  to  observe  from  the 
opinions  of  the  learned  ViUm  in  the  passages  just  quoted^ 
how  the  notions  of  the  early  foreign  writers,  and  the  rules, 
regulations,  laws,  and  ordinances  of  foreign  maritime  states 
in  ancient  times  coincide  in  so  remarkable  a  manner  with  the 
settled  decisions  of  the  Courts  of  Justice  of  this  country  upon 
this  ancient  and  interesting  subject  of  contract.  This  similarity 
can  have  sprung  up  between  them  only  by  the  fact  of  the 
earlier  administrators  of  the  law  of  this  country  looking  for 
information  and  guidance  in  such  subjects  to  the  writings  of 
these  learned  men  who  have  left  behind  them  so  many  proofs 
and  monuments  of  their  great  industry  and  researches :  and 
also  it  is  reasonable  to  suppose  that  this  accordance  between 
the  ancient  system  of  rules,  and  the  more  late  body  of  law 
which  has  been  by  degrees  made  on  the  subject  in  this 
eoontry,  may  well  enough  be  as  much  owing  to  the  effect 
which  the  great  learning,  and  splendid  talents,  and  acute 
powers  of  reasoning  on  the  principles  of  the  subject  have  in 
each  case  (both  by  the  English  lawyers  and  the  foreign 
jurists)  out  of  the  same  materials  formed  a  structure  in  no 
very  great  degree  differing  the  one  from  the  other.  Thus 
Lord  Mansfield  himself  expresses  himself  in  his  judgment 
m  the  case  of  Pelly  v.  The  Royal  Exchange  Assurance 
Company  (a). 

His  Lordship  says,  "  from  the  nature,  object,  and  utility 
of  th  iscontract,  consequences  have  been  drawn,  and  a  sys- 
tem of  construction  established  upon  the  ancient  and  inac- 
curate form  of  words  in  which  the  instrument  is  conceived. 
The  mercantile  law  in  this  respect  is  the  same  all  over  the 
world.  For  from  the  same  premises  the  sound  conclusion  of 
reason  and  justice  must  be  universally  the  same." 

And  Lard  Chief  Justice  Denman,  in  the  recent  case  of 
SIdpton  V.  Thornton  (i),  (which  has  been  alluded  to  before. 


(o)  1  Burr.  347. 


{h)  9  A.&  E.  314. 
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and  will  presently  be  mentioned  again  more  fully)^  says^  that  a 
question  which  was  for  the  present  consideration  of  the 
Court,  "  must  turn  upon  the  nature  of  the  contract  between 
the  parties,  as  it  is  to  be  collected  from  our  own  books,  and 
from  those  foreign  laws  and  ordinances,  as  well  as  the 
writings  of  jurists  to  which  our  country  have  long  been 
accustomed  to  have  recourse  for  guidance  on  subjects  of  this 
nature.** 

We  have  now  considered  under  the  present  head  of  this 
subject,  what  was  meant  by  the  term  good^"  as  applied  to 
the  ship,**  and  have  mentioned  most  of  the  authorities^  as 
well  those  of  our  Courts  of  Law  as  the  opinions  which  are  to 
be  gathered  from  learned  and  foreign  writers,  which  have 
fixed  and  settled  the  rules  and  laws  which  are  binding  on 
the  assured  for  the  benefit  of  the  assurers  in  respect  to  the 

sufiiciency'*  and  goodness"  of  the  bottom  upon  which  they 
have  hazarded  their  risks,  and  shewn,  we  trubt,  most  clearly, 
that  this  protection  of  the  underwriters  consists  almost  exclu- 
sively in  the  assumption  by  the  law,  that  in  every  instance, 
where  the  assured  and  the  underwriter  enter  into  the  con- 
tract of  insurance  on  ship,**  or  the  "  goods  on  board,*'  for 
it  comes  to  the  same  thing,  for  if  the  ship  be  not    good"  and 

sufiicient,'*  the  goods  insured  are  lost  by  its  defects,  that  in 
every  instance,  where  a  policy  of  insurance  is  made,  there  is 
at  that  moment  (without  any  expressed  agreement)  an  implied 
warranty  on  the  part  of  the  assured  that  the  ship  be  sea- 
worthy, tight,  staunch  and  strong"  for  the  voyage  insured ; 
that  the  ship,  likewise,  be  properly  equipped  with  sails  and 
other  stores,  fit  for  navigating  the  ship  for  the  voyage  in 
question ;  that  she  have  a  sufficient  crew,  and  a  master,  of 
competent  skill,  to  navigate  her :  and  I  may  conclude  now  this 
subject  in  the  words  of  Mr.  J.  Lawrence,  who  says  "  the  con- 
sideration of  the  insurance  is  paid,  in  order  that  the  owner  of 
a  ship  which  is  capable  of  performing  her  voyage  may  be 
indemnified  against  certain  contingencies;  and  it  supposes 
the  possibility  of  the  underwriter's  gaining  the  premium :  but 
if  the  ship  be  incapable  of  performing  the  voyage,  there  is 
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no  possibility  of  the  underwriter's  gaining  the  premium — and 
if  the  consideration  fail,  the  obligation  fails."  At  the  same 
time  it  is  to  be  borne  in  mindj  for  the  encouragement  and 
satisfaction  of  the  assured,  that  all  the  law  requires  of  them 
is  to  perform  their  part  of  the  contract  strictly,  as  to  the 
implied  warranty,  which  they  have,  previous  to  the  voyage, 
the  power  in  their  own  hands  to  do,  if  they  choose ;  the  law 
then  exempts  them  from  any  further  responsibility,  whatever 
may  happen,  because  there  was  a  bond  fide  contract  made  by 
the  assured,  and  the  law  will  not  be  too  captious  in  the  event 
of  loss,  to  find  reasons  for  discharging  tlie  assurers  from  paying 
to  the  insured  an  indemnity  for  their  loss. 

But  there  still  remains  a  further  subject  for  our  considera-  changing  the 
don  on  this  head  of  "  the  good  ship,  ftc.,**  without  which  it  "^'P' 
would  not  be  possible  to  leave  it  in  a  complete  state  of  illus- 
tration.   The  remaining  part  of  the  subject  relating  pecu- 
liarly to  the    ship,**  to  which  I  allude,  is  that  which  treats  of 
the  law  respecting  the    changing  of  the  ship,"  which  is  an 
additional  duty  cast  upon  the  assured,  which  has  not  yet  been 
touched  upon.    It  was  stated  at  the  beginning  of  this  section 
that  in  order  to  make  the  insurance  efiectual,  it  was  essential 
that  the  name  of  the  ship  should  be  stated  in  the  policy,  and 
that  with  the  exception  of  a  case  or  two  where  the  ship  had 
been  named  by  mistake,  and  the  identity  proved,  it  was  held 
to  be  sufficient:  and  although  the  policy  contains  these 
words, or  by  what  other  name  or  names  the  ship  may  be 
called,**  and  that  in  some  special  cases  insurances  have  been 
held  to  be  good,  and  no  doubt  are  when  made  upon  ship 
or  ships"  coming  from  and  expected  to  arrive  at  a  certain 
port.    This  being  so,  generally  speaking,  the  assured  cannot  The  assured 
substitute  another  vessel  for  the  one  named  in  the  policy  at  tufo^anoTher " 
the  time  of  making  the  insurance,  for  the  underwriter  by  t^hjp  for  the  ono 

,  onginally  men- 

sudi  change  has  lost  the  advantage  of  ascertaining  the  tionedand 
character  of  the  ship  substituted  for  the  one  first  offered  to  voWbg  th?°"* 
him,  to  underwrite,  and  has  had  no  opportunity  to  exercise  >^»*™nce. 
his  judgment  respecting  it,  as  well  as  the  premium  he  shall 
expect  to  receive ;  and  if  another  were  to  start  on  the  voyage 
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different  to  the  one  he  understood  to  be  the  subject  of  the 
insurance,  this  alters  in  toto  his  speculation  about  the  insur- 
ance, and  consequently  he  will  not,  by  law,  be  bound  by  his 
contract,  which  is  now  invalid :  inasmuch  it  relates  to  a  dif- 
ferent matter  to  which  he  had  agreed,  because  the  contract  he 
entered  into  with  the  assured  was  for  the  protection  of  certain 
goods**  on  board  a  particular  ship,  or  on  the  particular 
ship  itself,**  and  it  is  clear  that  he  cannot,  in  case  of  a  loss 
arising,  be  held  to  his  contract,  which  has  without  his  know- 
ledge or  consent  been  entirely  made  a  different  one  to  that 
which  he  had  underwrote.  This  reasoning,  as  a  general 
theory,  seems  to  admit  of  no  doubt  whatever,  applying  as  it 
is  supposed  to  the  change  of  the  vessel  before  the  commence- 
ment of  the  voyage.  But  whether  in  the  case  of  a  tranship- 
ment rendered  absolutely  necessary  in  the  course  of  the 
voyage,  and  made  by  the  master  in  due  and  proper  execution 
of  his  duty,  the  underwriter  shall  be  considered  as  still  con- 
tinuing liable,  and  whether  likewise  for  extra  expenses 
attending  the  transhipment  as  an  increase  of  freight,  does 
not  appear  to  have  met  with  any  express  decision  by  the 
Tho  shipowner  Courts  in  this  Country,  though  by  the  regulations  of  other 
is  bound  by  his  countries  the  question  appears  to  have  been  settled.    It  is 

contract  to  i  ri- 

carry  the  goods  certain  that  by  the  contract  between  the  shipowner  and  the 
nation  in  his'  freighter,  the  shipowner  (and  the  master  as  his  agent)  is 
pI!^emSd^bJ°*  bound  to  carry  the  goods  to  their  destination,  if  not  pre- 
some  even^  ^  vented  from  doing  so  in  his  own  ship,  by  some  event  which 
has  no  control,  he  has  not  occasioned,  and  over  which  he  has  no  control. 

The  master,"  says  Lord  Tente^den,  in  his  book  on  Ship^ 
ping  (a),  should  always  bear  in  mind,  that  it  is  his  duty  to 
convey  the  cargo  to  the  place  of  destination.  This  is  the 
purpose  for  which  he  has  been  entrusted  with  it,  and  this 
purpose  he  is  bound  to  accomplish  by  every  reasonable  and 
practicable  method.**  Many  bad  consequences,  no  doubt, 
might  arise  from  relaxing  this  rule,  by  holding  out  tempta- 
tion to  the  shipowner  or  master  to  make  unnecessary  tran- 
shipment of  goods,  whereby  the  goods  themselves  run  the 

{a)  Page  321,  6th  edit. 
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risk  of  damage,  and  the  policy  of  insurance  may  become 
questioned.  '  But  Lord  Denman,  in  a  recent  case  of  Shipton 
Thornton  (a),  says,    that  after  all,  these  inconveniences 
seem  to  point  to  a  vigilant  examination  of  every  case  of  tran- 
shipment to  see  that  its  necessity  is  well  established,  rather 
than  to  decide  the  present  question :  and  that  this  must  turn 
upon  the  nature  of  the  contract  between  the  parties,  as  it  is 
to  be  collected  from  our  own  books,  and  from  those  foreign 
laws  and  ordinances,  as  well  as  the  writings  of  jurists,  to 
which  our  Courts  have  long  been  accustomed  to  have  re- 
course for  guidance  on  subjects  of  this  nature.** 

His  Lordship  then  observes,  "  that  there  seems  to  be  There  Mcms 
nsQch  disagreement  in  foreign  ordinances  and  jiurists  whether  ^^iSffe^^ 
or  no  the  master  is  bound  to  tranship,  or  whether  having  JJ^^^^e 
contracted  only  to  carry  in  his  own  ship,  he  is  not  absolved  master  i*  bound 

_  ,  ,,to  trmship  or 

from  further  prosecution  of  the  enterprise  by  the  vis  major  not. 
which  prevents  him  from  accomplishing  it  in  the  literal  terms 
of  his  undertaking/' 

I  propose,  in  the  first  place,  to  refer  to  the  opinions  and'  i.  Opinions  of 
writings  of  learned  jurists  upon  this  important  question,  and  onthesobjea. 
to  some  of  the  ordinances  and  laws  of  other  maritime  and 
commercial  states. 

Halyne,  in  his  Lex  Mercaioria  (6),  appears  to  be  of  Maljne. 
opbion  that  the  assured  may,  for  a  sufficient  reason,  shift 
the  goods  from  one  ship  to  another,  so  as  to  be  delivered 
according  to  the  charter-party,  and  the  underwriter  will 
continue  liable,  for  he  says,     It  sometimes  happens  that 
upon  some  special  consideration,  this  clause,  forbidding  the 
transferring  of  goods  from  one  ship  to  another,  is  inserted  in 
policies  of  insurance,  because  in  time  of  hostility  or  war 
between  princes,  it  might  be  unladen  in  such  ships  of  con* 
tending  princes,  by  which  the  adventure  would  be  increased. 
But  according  to  the  usual  policies,  which  are  made  gene- 
rally without  an  exception,  the  assurer  is  liable  thereunto : 
for  it  is  understood  that  the  master  of  a  ship  would  not, 


(a)  9  A.  &  E.  314. 


{h)  Mai,  Lex.  Merc.  118. 
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Late  Mr.  J. 
Park. 


Mollo^  says,  if 
the  ship  he 
changed,  ex- 
cept by  agree- 
ment, the 
underwriters 
are  discharged. 


Roccut. 


Santema  and 
Stracca  con- 
firm Rocciu* 
opinion. 


without  some  good  and  accidental  cause,  put  the  goods  from 
one  ship  to  another,  but  would  deliver  them  according  to  the 
charter-party  at  the  appointed  place/*  The  late  Mr.  i. 
Park  observes  upon  this  passage,  in  his  own  treatise  (a), 

that  the  reason  given  by  Malyne  in  support  of  his  position, 
is  by  no  means  satisfactory,  nor  is  it  well  founded  in  point  o^ 
experience:  neither  has  he  adduced  a  single  authority  to 
corroborate  the  opinion  advanced.  Indeed,"  he  says,  the 
whole  current  of  authority  turns  the  other  way,  at  least  as 
far  as  I  have  been  able  to  trace  it."  MoUoy  has  said,  that  if 
goods  are  insured  in  such  a  ship,  and  afterwards  in  the 
voyage  she  becomes  leaky  and  crazy,  and  the  supercargo  and 
the  master,  by  consent,  become  freighters  of  another  ship  for 
the  safe  delivery  of  the  goods,  and  then  after  she  is  loaded 
the  second  vessel  miscarries,  the  assurers  are  discharged. 
It  is  true,  the  sentence  proceeds  thus :  If  these  words  be 
inserted,  namely,  the  goods  laden  to  be  transported  and 
delivered  at  such  a  place  by  the  said  ship,  or  by  any  other 
ship  or  vessel  until  they  be  safely  landed,  the  assurers  must 
answer  for  the  misfortune." 

This  opinion  is  confirmed  by  foreign  writers.  Roccus 
writes,  Merces  si  eadem  navigatione  transferantur  de  una 
navi  in  aliam,  et  si  novissime  navis  ubi  merces  tranfusae 
fuerunt,  deperdater,  tunc  est  inspicienda  forma  assecura- 
tionis,  in  qua^  si  fuit  dictum,  quod  assecurator  merces  quae 
sunt  in  tali  navis  tunc  assecurator  non  tenetur,  eo  quod  men- 
tionem  fecit  in  assecuratione  de  tali  navi.  Et  ratio  est,  quia 
non  par  est  ratio  assecurationis,  quando  merces  devehunter 
in  una  navi  et  quando  in  altera,  immo  solet  id  principaliier 
considerari  inter  ipsos  assecuratores  cum  una  navis  sit  magis 
fortis  quam  alia''  {b) 

Roccus  is  corroborated  by  several  foreign  writers  (c)  upon 
this  branch  of  jurisdiction,  which  seems  so  contrary  to  good 
policy,  and  calculated  to  make  the  master  and  crew  quit  the 
vessel  and  let  her  be  lost,  the  consequence  of  which  must 


(a)  Park  Ins.  613. 

(b)  Roccus  de  Assec.  No.  28. 


(c)  Santerna  de  Assecur.  n.  35. 
Stracca  and  others,  n.  10. 
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invariably  fall  on  the  assurers  in  the  shape  of  a  total  loss. 
And  we  shall  aflterwards  see  that  a  clause  is  inserted  in  the 
usual  policies,  that  the  assured,  their  factors,  servants,  or 
assigns,  may  sue,  labour,  and  travel  for,  in  and  about  the 
defence,  safeguard,  and  recovery  of  the  said  goods  and 
ship,  &C.,  without  any  prejudice  to  the  insurance,  and  it 
must  be  clear,  in  cases  where  it  is  possible,  the  readiest  mode 
to  save  the  property  would  be  transferring  it  to  another 
bottom,  to  the  charges  of  which,  the  clause  goes  on  to  say, 
they  (the  assurers)  undertake  to  contribute  each  in  propor- 
tion of  his  sum  insured  therein. 

Bat  it  appears  that  from  the  following  authorities,  in  case  But  in  canes  of 
of  necessity,  the  master  is  at  liberty  to  tranship,  where  the  mMter  w'af  * 
tnnshipment  can  only  be  made  at  a  higher  rate  of  freight,  l^rtytotran- 
iod  by  the  French  law  it  becomes  an  average  loss,  and  in  the 
case  of  insurance  must  be  borne  by  the  underwriters. 

By  the  Rkad&an  law  (a),  the  laws  of  Oieron  (6),  and  the  i.  The 
ordinances  of  WUbuy  (c),  tlie  master  was  at  liberty  but  not  ^^il*!^  J?"' 
bound  to  tranship.  T  Uws  of 

By  the  old  French  ordinances  the  master  was  obliged  to  Wisbnj. 

J  1       .  .  j>    4.  Old  French 

do  so.      Jbn  cas  que  le  vaisseau  ne  puisse  este  racommode,  ordinances, 
le  maistre  sera  oblig^  d*en  louer  incessamment  un  autre"  (cf). 

Upon  these  ordinances  it  was  maintained,  however,  by  5.  Pothier, 
f (Alder  {e)  and  VaUn{f)^  that  it  was  imperative  upon  the  Emerigon. 
matter;  Emerigon (g),  on  the  other  band,  insisted  that  the  « 
doty  was  cast  upon  him  as  the  agent  of  the  freighters :  and  New  French 
the  same  view  is  adopted  by  the  modern  French  Code  (A). 

By  the  French  ordinances  (i)  and  the  Code  de  Commerce,  French  ordi- 

(a)  IVudesras  Collection  de  lois  s.  3,  art  2,  93,  Dam.  68. 

Hiritimes,  torn.  1,  p.  256,  c.  vi,  (/)  Nouveau  Commentaire  sur 

a  43.  rOrdinance  de  la  Marine,  lib.  iii., 

{b)  Id.  torn.  1,  p.  325,  c.  viii.  tit.  iii.,  (Du  Fret  ou  Nolis,)  art.  ii. 

art  4.  (torn.  1,  p.  651,  ed.  1766.) 

(c)  Id.  torn.  1,  p.  472,  c.  zi,  art.  (g)  Trait6  des  Assurances,  torn,  i, 

18.  p.  423,  ed.  1827>  ch.  zii,  s.  16. 

(di  liv.  iii.  tit  iii.  (h)  liv.  ii,  tit.  8. 

(e)  CEuvres,  torn.  2,  p.  394,  ed.  (t)  Emer.  Traits  des  Assur.  c.  zii., 

2,  (1781).   Contrats  de  Lonages  s.  16. 
Maritimes,  part  1,  Charter-partie,  I, 
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C^TdTcom-  according  to  the  decisions  in  America,  the  shipowner  is 
merce,  and  by  entitled  to  charge  the  cargo  with  the  increased  freight,  and 
j^eric^  insurance  it  must  be  made  good  by  the 

assurers  (o). 

By  Lord  Ten-  Lord  TefUerdcH,  in  his  book  on  Shipping  (6),  adopts 

boi^°on*8Wp.        principle,  and  refers  to  the  ordinances  of  Antwerp  and 
ping,  referring  Rotterdam,  and  other  authorities,  and  says,  *^  If  by  reason  of 
Or^umces  of  the  damage  done  to  the  ship,  or  through  want  of  necessary 
^tterSam?^    materials,  she  cannot  be  repaired  at  all,  or  not  without  great 
loss  of  time,  the  master  is  at  liberty  to  procure  another  ship 
to  transport  the  cargo  to  the  place  of  its  destination.'*  The 
question  in  the  case  of  Shipton     Thornton  (c),  to  which  I 
have  alluded,  was  whether,  where  goods  shipped  under  a  bill 
of  lading  in  a  general  ship,  which  was  prevented  from  com- 
Where  a  ship   P^^^ing  the  voyage  in  consequence  of  damage  occasioned  by 
fromcom^eu^  tempest,  the  master  was  bound,  if  he  had  an  opportunity,  to 
log  the  voyage,  forward  the  goods  by  some  other  conveyance  to  their  place 
Se^^^e**^  of  destination,  and  the  Court  of  Queen's  Bench  held  that  he 
QuelMi^Bench  ^^^^      liberty  to  do  so  at  the  same  rate  of 

held,  that  the  freight ;  and  that  if  the  goods  arrived  at  their  place  of  desti- 
libertvtotran.  nation  by  such  other  conveyance,  the  shipowner  was  entitled^ 
atSe  MmleniJlte  freighter  receiving  the  goods,  to  the  whole  of  the 

^eh^**lace^f    ''^'S^*  originally  contracted  for,  although  by  the  second  con- 
destination*     veyance  the  goods  were  carried  at  a  lower  rate  of  freight.** 
The  reader  is  referred  to  the  very  elaborate  judgment  deli- 
vered by  Lord  Chief  Justice  Denman,  in  which  the  opinions 
of  the  foreign  jurists,  and  the  laws  of  foreign  countries,  are 
fully  laid  down  by  the  Court.   In  giving  judgment  on  this 
case,  it  was  unnecessary  for  the  Court  to  give  any  opinion  as 
to  what  the  effect  would  be  if  the  transhipment  could  have 
been  made  only  at  a  higher  rate  of  freight,  neither  did  it  pass 
any  opinion  on  the  effect  this  would  have  had  on  the  contract 
The  master  is   of  insurance.    Lord  Denman  says,    It  must  never  be  for- 
for*the"owner,  g^^^^i  ^^^^      master  acts  in  a  double  capacity:  as  agent  to 

(a)  Code  de  Commerce,  350;       {b)  Abb.  part  4,  c.  4,  p.  320, 
and  Chancellor  Kent's  Comment.    6th  edit. 
3  Com.  212.  (c)  9  A.  &  £.  314. 
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the  owmr,  as  to  the  ship  and  freight,  and  agent  to  the  mer-  as  he  u  toibe 
chant  as  to  the  goods ;  these  interests  may  sometimes  conflict  pecting  the 
with  each  other,  and  from  that  circumstance  may  have  arisen 
the  di£BcuIty  of  defining  the  master's  duty  under  all  circum* 
stances,  in  any  bat  very  general  terms.  The  case  now  put 
snpposes  an  inability  to  complete  the  contract,  in  its  orij^nal 
terms,  in  another  bottom,  and  therefore  the  owner's  right  to 
tranship  will  be  at  an  end ;  but  still,  all  circumstances  consi- 
dered, it  may  be  greatly  for  the  benefit  of  the  freighter  that 
die  goods  be  forwarded  to  their  destination  even  at  an 
.  rate  of  fireight,  and  if  so,  it  will  be  the  duty  of  the 
'  as  his  agent  to  do  so.  In  such,  the  freighter  will  be 
boond  by  the  act  of  his  agent,  and,  of  course,  for  the  increased 
ficighL*' 

And  this,  according  to  the  French  ordinances,  and  the 
nde  in  America  would,  we  have  already  seen,  have  to  be 
bonie  by  the  underwriters  in  the  case  of  an  insurance. 

Besides  this  case  of  Skipton  v.  I'hamtan,  which,  though 
sot  containing  a  decision  on  the  subject  of  insurance,  may 
duow  a  little  light  upon  it,  should  such  a  case  of  insurance 
under  similar  circumstances,  and  at  any  rate  the  autho- 
quoted  by  the  Court  have  gone  a  long  way  to  negative 
what  Mr.  J.  Pari  says  in  his  Treatise  on  Insurance  ;  as  far  as 
kis  researches  had  gone,  the  amount  of  authorities  leant 
agunst  the  principle  and  policy  of  transhipment  in  case  of  ne- 
cessity (a) :  there  are  two  other  cases  only  that  are  to  be  found 
ia  our  books ;  and  the  first  is  the  case  of  Dick  v.  Barrett  (6), 
aad  Mr.  J.  Park  again  says this  case  is  not  expressly  in  point, 
though  it  seems  to  decide  it**  (c).  It  was  an  action  on  a  policy  The  plaintiff 
of  insurance  which  was  tried  before  Lord  Chief  Justice  LeCt  should 
at  Guildhall.   The  plaintiff  had  insured  ''interest  or  no  aTob/'^L 
interest  in  any  ship  he  should  come  in  from  Virginia  to 

^        ^  ,  interest**  The 

Lomdomn  Beginning  the  adventure  on  his  embarking  on  ship  he  sails  in 
bosrd  such  ship;  the  money  to  be  paid  though  his  person  he'^on  ' 
should  escape,  or  the  ship  be  retaken.   He  embarked  in  the  ^^^^^^ 

(s)  Ftek  Ins.  613.      (h)  2  Strange,  1248.      (c)  Park  Ins.  6l7. 
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the  fin^  Speedwell;  but  she  springing  a  leak  at  sea,  he  went  on  board 
the'mwter  u  '  the  Friendship,  and  arrived  safe  in  London  ;  but  the  Speed- 
liable.  taken  after  he  left  her.    And  now  in  this  action 

against  the  underwriters,  the  latter  was  held  liable ;  for  the 
insurance  is  on  the  ship  the  plaintiff  set  out  in,  and  had  that 
got  safe  home,  and  the  other  been  lost,  he  could  not  have 
recovered  upon  the  ground  of  his  having  removed  his  person 
into  that  ship  in  the  middle  of  the  voyage. 

The  next  case  is  that  of  Planiamour  v.  Staples  (a),  which 
18  quite  in  point,  to  shew  that  where  a  transhipment  had 
taken  place  into  a  second  ship,  the  assured  were  held 
entitled  to  recover  an  average  loss  when  the  second  ship 
was  afterwards  captured,  and  with  all  her  cargo  aince 
condemned.  The  plaintiffs  were  merchants  at  G^iiem, 
and  on  their  own  account  and  risk,  by  means  of  their  agents 
at  Marseilles,  were  interested  in  bullion,  and  goods,  and  mer-» 
chandises  shipped  there  on  board  the  ship  Duras,  consigned 
to  the  plaintiffs'  correspondents  at  Pondicherry,  with  direc- 
tions to  barter  or  sell  the  same  on  their  account,  and  to  make 
the  returns  on  the  same  to  Europe  in  other  goods,  the  pro- 
duce or  manufacture  of  India.  The  plaintiffs  were  also 
interested  in  the  said  ship  Duras.  The  ship  Duras  sailed 
from  France  on  the  voyage  insured  in  June,  1776;  and  in 
the  outward  bound  voyage  was  by  bad  weather  totally  lost  at 
the  isles  of  France,  in  April,  1777.  The  goods  on  board 
sustained  damage,  but  great  part  of  the  bullion,  and  a  con- 
siderable part  of  the  goods  were  saved,  and  without  any 
authority  from  the  underwriters,  sent  forward  in  another 
ship  to  the  plaintiff's  correspondents  at  Pondicherry,  who 
received  and  disposed  of  the  same,  and  under  the  plaintifia' 
orders  invested  the  produce  in  other  goods,  the  produce  or 
manufactory  of  India,  and  shipped  the  same  on  the  plaintiffs 
account  on  board  a  ship  called  the  "  Pere  deFamiUe^  bound 
to  France.  The  Pere  de  Famille  sailed  from  Pondicherry 
in  August,  1778,  and  in  the  course  of  her  voyage,  was  con- 

(a)  M.  22  Geo.  3,  B.R.  1  T.  R.  611,  note  (a),  3  Doug.  1. 
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demned  at  the  Isles  of  France,  as  unfit  to  proceed  to 
Europe;  whereupon  the  plaintiffs*  goods  were  put  on  board 
toother  ship,  called  the     Louisa  EUzabeih,**  bound  for 
Frimee:  which  ship,  with  the  plaintiffs*  goods  on  board, 
ttOed  for  France,  and  was  afterwards  taken  by  an  English 
piifateer,  and  has  since,  with  all  her  cargo,  been  condemned. 
On  the  S9th  August,  several  of  the  underwriters  on  the 
policy  signed  a  memorandum  thereon,  whereby  they  agreed 
tonm  the  risk  on  the  goods  saved  as  aforesaid,  in  any  other 
"ship  or  ships,**  until  their  safe  arrival  in  France:  but 
which  agreement  the  defendant  and  several  others  of  the 
underwriters  refused  to  sign,  or  give  their  consent  to  it  The 
defisndant  hath  pud  the  whole  of  the  average  loss,  occasioned 
by  the  loss  of  the  ship  Duras,  and  by  the  damage  of  the 
phmtifis*  goods  then  on  board.   By  the  capture  of  the  ship 
-fjiuisa  EBMabeth,  and  of  the  goods,  the  plaintiffs  sustained  a 
V)68  of  12L  2s.  9d.  per  cent,  on  the  sum  subscribed  on  the 
^aid  policy,  which  has  been  paid  by  all  the  underwriters  who 
signed  the  memorandum  of  S9th  August,  1778.   The  ques- 
^ioD  for  the  opinion  of  the  Court  was,  whether  the  defendant 
^as  to  pay  the  said  loss  of  12L  2s.  9cL  per  cent,  which  the 
pUntiffi  had  so  sustained  by  the  capture  and  condemnation 
of  the  ship  Louisa  Elizabeth  and  her  cargo;  or  if  not,  are 
they  entitled  to  any,  and  what  return  of  premium.  Lord 
Mansfield — There  is  not  a  particle  of  doubt   The  only 
question  is,  whether  the  shipping  to  Europe  was  necessary 
to  the  salvage.   It  is  admitted  that  the  defendant  is  liable 
vpoQ  the  voyage  to  Pondicherry,  though  the  goods  were 
conreyed  in  another  ship :  therefore  that  circumstance  makes 
00  difference.   The  sale  of  the  cargo  b  also  admitted  to  be 
necessary.   Then  how  were  the  proceeds  to  be  admitted  to 
Europe?   What  was  the  best  way  of  getting  home  the 
money  for  the  benefit  of  the  assured  and  assurers  ?  Beyond 
iD  doubt  the  best  way  was  to  invest  it  in  other  goods. 
Therefore,  that  being  done  which  was  the  best  to  be  done, 
the  underwriters  are  liable.**    BuUer,  J.— ''There*  is  no 
case  which  expressly  decides  that  the  captain  may  invest  the 
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produce  of  the  goods  saved.**   But  in  the  case  of  Mills 
Fletcher  (a),  it  was  decided,  that  the  captain  has  a  general 
power,  and  is  bound,  in  duty,  to  do  the  best  for  all  con- 
cerned.  Postea  to  the  plaintiffs. 

I  may  venture  to  make  an  observation,  with  respect  to  this 
case,  and  the  previous  one  of  Shipton  v.  Thornton,**  in 
which  Lord  Denman  says,  "  the  captain  is  agent  for  the 
owners  of  the  goods,  as  well  as  of  the  owner  of  the  ship  in 
respect  to  ship  and  freight,  and  therefore  it  would  appear 
probable  that  had  there  been  a  question  in  the  latter  case 
respecting  an  assurance,  after  a  loss  had  happened  of  the 
second  ship,  and  of  the  goods  into  which  they  had  been 
transhipped,  in  the  same  manner  as  in  the  case  of  Planiamaur 

Staples,  the  underwriters  would  be  liable,  on  the  principle 
'  that  the  master's  duty  called  upon  him  to  do  every  thing 
that  was  the  best  for  all  concerned."* 

• 

SECTION  VL 

BEGINNING  THE  ADVENTURE  UPON  THE  SAID  GOODS,  ETC. 

The  head  of  this  sixth  section  includes  that  portion  of  the 
policy  which  states  the  time  at  which  the  risk  commences 
both  on  the  said  "ship,"  and  the  said  "goods"  laden  on 
board,  and  when  they  end  :  viz.,  "  Beginning  the  adventure 
upon  the  "  said  goods  and  merchandises,"  from  the  loading 
thereof  aboard  the  said  ship,  at  ,  upon  the  said  ship, 

&c.  ,  and  so  shall  continue  and  endure  during  her  abode 
there  upon  the  said  ship,  &c.  And  further,  until  the  said 
ship,  with  all  her  ordnance,  tackle,  apparel,  &c.,  and  goods 
and  merchandises  whatsoever,  shall  arrive  at  ,  upon  the 
said  ship,  &c.,  until  she  hath  moored  at  anchor  in  good 
safety,  and  upon  the  goods  and  merchandises,  until  the  same 
be  there  discharged  and  safely  landed." 
1.  The  time  at     In  most  of  the  commercial  countries  abroad  it  is  particu- 

which  the  risk 

(o)  Dong.  231. 
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larly  expreaseds  either  in  their  ordinances  or  in  the  policies^  »^h™^o^**^° 
*'that  the  risk  of  the  assurers  shall  commence  the  moment 
the  goods  quit  the  shore,**  and  the  assurers  not  only  run  the 
risk*  in  the  ship  named  in  the  policy,  but  also  in  the  boats 
and  lighters  that  shall  be  employed  in  carrying  the  goods  on 
board.  The  custom  is  said  to  be  different  in  this  country : 
far  the  EnglUh  policies  expressly  declare  that  the  adventure 
diall  begin  upon  the  goods  ''from  the  loading  thereof  on 
boird  the  said  ship.**  This  is  the  usual  form  in  the  printed 
policies  used  by  private  underwriters;  but  every  underwriter, 
if  he  chooses,  may  take  upon  himself  the  risk  of  the  goods 
from  the  shore  to  the  ship.  I  believe  that  it  is  not  at  all  rare, 
with  respect  to  companies,  and  in  cases  of  voyages  to  the 
Eni  Indies  or  China,  where  there  is  difficulty  in  putting 
nioable  goods  on  board  safely.  I  have  met  with,  in  declara- 
tions on  policies,  many  instances,  and  I  have  no  doubt  on  the 
practice ;  but  it  all  depends  upon  the  words  used  whether 
the  risk  to  the  ship  is  to  be  as  well  as  from  the  ship. 

There  is  a  very  recent  instance  of  this  in  the  case  of 
Sutherland  v.  Pratt  (a),  (which  has  been  referred  to  often  (6),) 
vhich  was  an  insurance  made  by  the  plaintiff  with  the  Gene- 
r§l  Maritime  Assurance  Company,  ''  at  and  from  Bombay  to 
Umdan,  with  leave  to  call  at  all  ports  and  places,  on  either 
lide  and  at  the  Cape  of  Good  Hope,  including  the  risk  of 
craft  to  and  from  the  vessel,  upon  any  kind  of  goods,  &c." 

I  will  mention  another  instance  in  the  important  case  of 
Bomx  V.  Salvador ;  the  declaration  is  at  length  reported  in 
Mr.  Scotts  Reports  (e).  ''  The  case  (upon  the  writ  of  error 
from  the  Common  Pleas)  stated  that  the  action  was  on  an 
iasurance  on  goods,  per  the  General  La  Fayette,  and  other 
'ihip  or  ships,'  at  and  from,  among  other  ports  or  places 
in  the  Pacific  Ocean,  Valparaiso,  to  any  port  or  ports  in 
franee  and  the  United  Kingdom  of  Great  Britain,  with 
kave  to  touch  and  trade  at  any  place  in  America,  or  any- 
where else,  to  make  all  transhipments,  and  including  the 

(€)  11  M.  &  \V.  297.  ib)  Ante,  pp.  12, 33,  (c)  4  Scolt,  I. 
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risk  of  craft  to  and  from  the  vessel  or  vessels.'*   And  I  have 
little  doubt  that  in  this  country  the  insertion  of  this  clause 
by  the  assurers,  in  the  case  of  companies  is  not  at  all  rare. 
At  all  events,  with  regard  to  the  conclusion,  it  appears  in  all 
2.  Continuance  ^ases  to  preserve  the  same  form,  viz.,  "  and  shall  continue 
^riA  on  the    till  the  goods  are  safely  landed/'   And  so,  where  ships  can- 
not come  close  to  the  quay  to  unload,  the  underwriters  are 
liable  for  the  risk  of  the  goods  being  carried  in  boats  to  the 
3  On  the  body  shore.    The  risk  upon  the  body  of  the  ship  is    at  and  from, 
of  the  ship.  ^  upon  the  said  ship,  and  so  shall  continue  and 

endure  until  the  said  ship  shall  arrive  at,  &c.,  » 
and  hath  there  moored  at  anchor  twenty-four  hours  in  good 
safety  "  (a). 

When  the  insurance  is  made,  indeed,  on  the  homeward 
voyage,  the  beginning  of  the  adventure  is  sometimes  stated 
to  be  "  immediately  from  and  after  her  arrival  at  the  port 
abroad  at  other  times,  from  the  departure  ;**  and,  in 
short,  it  depends  entirely  upon  the  inclinations  of  the  assured 
expressed  in  the  contract. 

And  when  the  words  at  and  from  **  a  given  place  are 
used  in  a  policy  of  insurance,  the  risk  is  always  understood 
to  commence  from  the  time  of  the  ship's  first  arrival  at  that 
place.  And  in  an  action  upon  an  insurance  before  Lord  C.  J. 
Hardwicke,  it  was  held  that  the  words  "at  and  from  Bengal 
to  England^''  meant  the  ship's  first  arrival  at  Bengal ;  and 
it  was  agreed  that,  when  such  words  are  used  in  policies, 
first  arrival  is  always  implied  and  understood  (6) :  and  the 
commencement  of  the  voyage  is  sailing  from  port  (c). 
Oases  under  The  first  class  of  cases  to  which  I  shall  refer  on  this 
this  "bead."  u  are  those  upon  which  the  Court  have  put  a  construc- 
tion upon  the  attaching  of  the  policy,  and  of  the  commence- 
ment and  duration  of  the  risk. 

The  first  case  to  be  mentioned  is  an  anonymous  one  (c(), 
in  the  reign  of  James  the  Second,  but  is  from  a  reporter  of 

(a)  1  Ma^ens,  47.  Ad.  1011. 

(6)  1  Atk.  548.  (d)  Skinner,  243. 

(c)  Graham  t;.  Barras,  5  B.  & 
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my  good  authority.   A  policy  of  insurance  shall  be  con-  Wben  a  policy 
straed  to  run  until  the  ship  shall  have  ended,  and  be  dis-  fromA!^ b., 
diarged  of  her  voyage;  for  her  arrival  at  the  port  to  which  ^ITueiitiUAe 
dbe  was  bound  is  not  a  discharge,  till  she  is  unloaded.  And  it 
was  flo  adjudged  by  the  whole  Court,  upon  a  demurrer. 

This  decision  may  be  very  proper  in  a  case  so  general  as 
diis,  but  in  all  instances  where  the  usual  clause  is  adopted, 
''and  till  the  ship  shall  have  moored  at  anchor  in  good 
ttfety,"  the  underwriter  on  the  ship**  would  continue  liable 
far  accidents  at  the  port  no  longer  than  the  twenty-four 
hours."  With  respect  to  the  continuation  of  the  risk  upon 
the  goods,  which  the  underwriters  undertake  to  be  answer- 
ible  for  till  the  said  goods  be  safely  landed,  by  many  foreign 
ordinances  the  number  of  days  in  which  the  assured  are  to 
uload  their  goods  is  stipulated ;  but  in  this  country  there  is 
BO  such  stipulation :  the  owners  of  the  goods  being  left  to 
tike  them  away  at  thdr  discretion,  so  long  as  there  is  no 
treasonable  delay ;  some  cargoes,  no  doubt,  will  take  more 
time  to  unload  than  others. 

In  the  case  of  Noble  v.  Kennoway  (a),  where  goods  in- 
nred  to  the  coast  of  Labrador ^  till  safely  landed,**  they 
vere  kept  on  board  a  long  time  after  the  ship's  arrival — this 
being  the  usage"  of  the  trade  at  that  place — the  risk  con* 
tmoed. 

It  has  been  observed  above,  that  where  the  ship  cannot 
oome  near  the  quay  in  order  to  unload,  in  such  cases  the 
miderwriters  must  continue  liable  for  the  risk  of  carrying  the 
goods  in  boats  to  the  shore.    But  in  a  case  of  Sparrow  v. 
Cmrrmthere  (6),  where  the  owner  of  the  goods  brought  down  But  where  the 
Us  own  lighter,  and  received  the  goods  out  of  the  ship,  and  hlT^o^n^^ 
before  they  reached  land  an  accident  happened,  whereby  the  ^^J^^^**'^* 
goods  were  damaged,  a  special  jury  of  merchants,  under  the  writers  are 
direction  of  Lord  Chief  Justice  Lee^  found  that  the  under-  ^^^"'^ 
writers  were  discharged,  although  the  insurance  was  upon 
"  goods  to  London^  and  till  the  same  shall  be  safely  landed 
there.- 

(a)  Doug.  610.  (6)  2  Strange,  1236. 
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Botwheretbm  But  when  there  is  an  "  usage,**  in  a  particular  tradei 
to  take  the  to  take  the  goods  on  shore  in  public  lighters,  the  under- 
f^>ods^OTahore,  ^jg|.g  y^^^  jj^jj         foj.      accident  which  happened  to 

^I^ton  *®  goods  on  board  the  lighter.  This  was  the  decision 
were  held  in  the  Case  of  Hurry  and  oiheri  Royal  Exehmge 
aooideiit  to  the  Company  (a).  And  in  the  case  of  Stewart  BeU  (ft),  where 
goods^m  the  ^{^^  goods  insured  were  destined  to  a  particular  place  in  an 
island,  and  the  usual  course  was  for  the  ship  to  proceed 
to  an  adjoining  port,  and  there  tranship  the  goods  into  the 
s/mUopi,  but  no  information  was  given  of  this  circumstance 
to  the  underwriters,  it  was  held  that  they  were  liable  for 
a  loss  which  happened  to  the  goods  after  they  had  been  put 
on  board  the  shallops.  And  in  the  case,  also,  of  Mathie 
V.  Poits  (e),  which  was  an  insurance  of  goods  on  board,  from 
tfassau  to  Campeachy  and  back,  ''till  discharged  and 
safely  landed,"  the  ship  having  sailed  to  Campeachy^  and 
having  arrived  off  that  port,  made  signals  for  launches 
to  come  out,  into  which  the  goods  were  put  for  the  purpose 
of  being  run  ashore:  the  Court  thought  the  goods  were 
protected  by  the  policy,  while  on  board  the  launches,  such 
being  the  usual**  method  of  carrying  on  that  trade- 
But  where  in  the  case  of  Strong  v.  Natally  (el),  goods  had 
been  put  on  board  a  lighter  in  the  usual  way,  and  brought  to 
a  wharf  belonging  to  the  plaintiff  in  the  afternoon,  but  in 
consequence  of  the  roughness  of  the  weather  could  not  be 
landed  that  evening;  the  lighterman,  finding  he  could 
not  land  the  goods,  asked  the  plaintiff  whether  he  should 
stay  to  see  the  cargo  landed.  The  plaintiff  said  he  need  not 
do  80,  for  he  would  see  to  the  landing  himself.  Accordingly 
the  lighterman  left  the  cargo  alongside  the  wharf.  In  the 
course  of  the  night,  the  lighter  was  sunk,  by  unavoidable 
accident,  and  the  goods  were  lost.  The  Court  held  that 
"  the  underwriters  were  discharged,  the  plaintiff  having  taken 
the  goods  into  his  own  possession  before  they  were  landed. 


^^fl)  2  B.  &  P.  430. 
{b)  5  B.  &  A.  238. 


(c)  3  B.  &  P.  23. 
id)  I  N.  R.  16. 
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hafing  the  complete  control  over  them,  and  renounced 
all  benefit  under  the  policy." 

When  the  policy  is  on  "the  ship,"  I  have  observed  (a),  JJ^jJP^ 

with  the  usual  clause,  "  till  the  ship  shall  have  moored  be  noorad  at  ^ 

at  anchor  twenty-four  hours  in  good  safety,"  the  underwriters  ^h^^*^" 

win  not  be  liable  for  any  loss  which  takes  place  after  the  ■^•ty."t*i« 

"  *^  UKMnrnteri 

exjMrationof  the  twenty-four  hours.  This  principle  of  law,  was  mre  not  liiOile 


from  Hamburgh  to  London."'   At  the  trial  before  Mr.  J.  jeqnenceofUie 

^  barratry  of  the 

Bdler,  at  Chtildhatt,  the  verdict  was  found  for  the  plaintiff,  master  which 

tobject  to  the  opinion  of  the  Court  upon  the  following  case :  dw^^tbe 

"that  the  plaintiffs  were  interested  in  the  ship  to  the  amount  "'^J^S^- 

of  the  sum  insured,  that  the  master  had  in  the  course  of  the 

nmge  committed  barratry  by  smuggling  on  his  own  account, 

bj  hovering  and  running  brandy  on  shore  in  casks  under  sixty 

gaOoos :  that  on  the  1st  September,  1785,  the  ship  arrived  in 

lafeCy  at  her  moorings  in  the  river  Tkameif  and  remained 

there  in  safety  till  the  27th  of  the  said  month  of  September, 

when  she  was  seized  by  the  revenue  officers,  for  the  smuggling 

before  stated:  about  three  weeks  after  the  seizure,  the 

phintiffa  informed  the  underwriters  thereof;  and  that  they 

would  hold  them  liable  on  the  policy :  that  on  the  SOth 

October,  the  plaintiffs  presented  a  petition  to  the  com- 

missionera  of  his  Majesty's  Customs,  in  which  the  whole 

Uame  (which  was  the  truth)  attached  to  the  captain,  and 

praying  that  their  vessel  might  be  restored  on  paying 

lomething  to  the  seizing  officer.   The  answer  was  that 

die  prosecution  must  proceed,  as  the  ship  had  been  guilty  of 

a  gross  violation  of  the  laws,  but  the  owners  should  be 

at  Kberty  to  compound  according  to  the  rules  of  the 

Exchequer:*'  that  the  ship  was  appraised  at  the  sum  of 

S90L,  and  by  the  course  of  the  Court  of  Exchequer  the  ship 

wonld  have  been  restored  to  the  plaintiffs  upon  payment 

of  230/.,  besides  costs  and  charges,  which  would  altogether 


(a)  AtUe^  p.  151. 


ib)  I  T.  R.  262. 
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haTe  amounted  to  329/.  9$.  Id. :  that  in  November,  a  notice 
was  indorsed  on  the  policy,  binding  the  underwriters  for  all 
costs  and  charges  about  the  recovery  of  the  ship :  that 
this  was  shown  to  the  underwriters  who  refused  to  subscribe 
it.  This  case  was  fully  argued  in  the  absence  of  Lord 
Monoid,  and  the  Court  haying  taken  time  to  consider 
it,  Mr.  J.  Willes  pronounced  their  unanimous  opinion, the 
general  question  here  is,  whether  as  the  loss,  which  was 
occasioned  by  the  barratry  of  the  master,  did  not  happen 
during  the  continuance  of  the  voyage,  the  underwriters  are 
liable  ?  I  must  own  this  appears  to  me  a  novel  case,  and  not 
to  have  been  decided  by  any  former  determinations. 
Difficulties  occur  on  both  sides  in  laying  down  any  rule. 
The  first  thing  to  be  observed  is,  that  the  policy  by  the  terms 
of  it,  is  an  undertaking  for  a  limited  time,  during  the  voyage 
from  Hamburgh  to  London,  till  the  ship  has  moored  twenty- 
four  hours  m  safety,  and  the  ship  was  not  actually  seized 
till  nearly  a  month  afterwards.  But  it  has  been  said,  that 
under  the  24th  Geo.  3,  c.  47,  and  the  Excise  laws,  that  the 
forfeiture  attaches  the  moment  the  act  is  done,  and  that 
the  barratry  was  committed  during  the  voyage.  It  may  be 
so  as  to  some  purposes,  as  to  prevent  alterations  or 
incumbrances ;  but  I  think  the  actual  property  is  not  altered 
till  after  the  seizure,  though  it  may  be  before  condemnation. 
I  will  put  this  case :  suppose,  before  the  seizure  of  the  ship 
she  had  gone  another  voyage,  and  on  her  return  had  been 
seized,  would  the  Crown  have  been  entitled  to  an  account  of 
her  earnings  after  deducting  the  expenses  of  the  outfit? 
Surely  not.  Till  the  seizure,  it  was  not  certain  that  the 
officers  of  the  Crown  knew  of  the  illicit  trade  of  the  master, 
or  whether  they  would  take  advantage  of  the  forfeiture.  It 
would  be  a  dangerous  doctrine  to  lay  down,  that  the  under- 
writers should,  in  all  cases,  be  liable  to  remote  consequential 
damages.  This  has  been  compared  to  a  death's  wound, 
which  subjected  the  ship  to  a  subsequent  loss.  To  this,  the 
case  of  Meretony  v.  Dunlop  {a)  seems  very  material :  that 

ra>  Easter,  23  Geo.  3,  B.  R. 
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was    an  insurance  on  a  ship  for  six  months,'*  and  three  days  "  Where  adiqp 

insures  for  six 

before  the  expiration  of  the  time  she  received  her  death's  months,*' re- 
wound, but  by  pumping  was  kept  afloat  till  three  days  after  d^^g^^^^and 
the  time;  there,  the  verdict,  under  the  direction  of  Lord  ^JjJ!^^^^ 
Mamsfield,  was  given  for  the  underwriter,  and  that  verdict  the  time,  hot 
was  afterwards  confirmed  by  the  Court   I  will  put  another  ^^^'^SLtt 
case :  suppose  an  insurance  upon  a  man's  life  for  a  year,  and  IhTtimMhe^ 
a  short  time  before  the  expiration  of  the  year,  he  receives  a  JJ^^^^" 
mortal  wound,  of  which  he  dies  after  the  year,  the  insurer  disehnrged. 
would  not  be  liable.   It  was  also  argued  that  this  ship,  even 
in  the  hands  of  a  fair  purchaser,  would  be  liable  to  the  for- 
feiture.   I  do  not  know  that  it  has  ever  been  so  decided ;  it 
may  depend  upon  circumstances,  such  as  length  of  posses, 
dkm,  laches  in  seising,  or  other  matters.    But  suppose  the 
law  to  be  so,  it  does  not  follow  from  thence,  that  though  the 
ship  is  always  liable  to  confiscation,  that  the  underwriter,  at 
any  distance  of  time,  is  answerable  for  the  loss  under  a 
limited  undertaking.   And  this  brings  one  to  that  part  of  the 
case  which  weighs  most  with  the  Court  in  favour  of  the 
defendant,  and  to  which  it  does  not  think  that  any  satisfac- 
tory answer  has  been  given.   It  was  agreed  in  the  argument, 
that  the  Custom-house  ofiicers  might  seize  for  the  forfeiture 
within  three  years  after  the  fact  committed  :  and  the  Attor- 
ney Greneral  might  file  an  information  at  any  time  while  the 
ship  was  in  being.    Is  the  underwriter  during  all  this  time  to 
oootinue  liable?   Suppose  the  ship  had  gone  several  voyages 
afterwards ;  and  suppose  a  partial  loss  paid,  and  the  under- 
writer's name  struck  off,  shall  an  action  be  afterwards 
brought  upon  the  policy?   His  accounts  could  never  be 
settled^  nor  could  be  finally  discharged,  whilst  the  ship  was 
in  existence :  such  a  position  would  be  monstrous,  and 
attended  with  infinite  inconvenience.   There  must  be  some 
Emitation  in  reason,  in  point  of  time  laid  down  by  the  Court, 
when  the  underwriter  shall  be  released  from  his  engage- 
nent.    If  he  be  liable  for  a  month,  he  is  for  a  year,  and 
10  on.   We  all  think  that  the  law  of  insurances  would  be 
left  unsettled^  and  in  much  confusion,  if  any  other  time  than 
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prescribed  by  the  policy,  namely,  the  continuance  of  the 

voyage,  and  the  mooring  twenty-four  hours  in  safety." 

Judgment  for  the  defendant. 

Where  a  ship  case  of  Shaw  V.  Felton  (a),  which  was  an  action  on 

amCT©  StSC  *  policy  of  insurance  "  on  the  ship  Indian,  and  goods,  at  and 

ind  was  from  Liverpool  to  the  coast  of  Africa,  durinir  her  stay  and 
obligedtobe     ^j,  ,-         ,  ,  n,. 

lashed  to  a      trade  there,  and  from  thence  to  the  port  or  ports  of  dis- 

charge,  sale,  and  final  destination  in  the  West  Indie*  and 
totSuw***  America,  and  until  she  was  moored  twenty-four  hours  in 
safety."  She  arrived  on  the  coast  of  Africa,  took  in  a  cargo 
of  slaves,  and  proceeded  to  Demerara.  In  the  course  of  her 
voyage,  and  in  calm  weather,  she  met  with  a  violent  con- 
cussion, resembling  an  earthquake,  from  which  she  received 
so  u  jci  damage  that  it  was  with  the  greatest  difficulty  that 
she  could  be  kept  afloat  by  pumping,  till  she  reached  Deme^ 
rara,  almost  a  wreck,  when  she  was  obliged  to  be  lashed  to  a 
hulk  to  prevent  her  sinking,  and  in  attempting  to  remove  her 
from  thence  to  the  shore  a  few  days  afterwards,  she  sunk, 
though  the  distance  was  only  fifty  yards.  The  plaintiff  gave 
notice  of  abandonment  to  the  underwriters,  and  recovered  as 
for  a  total  loss  of  the  ship.  On  the  rule  for  a  new  trial,  Lord 
Kenyan,  C.  J.,  said, — "  The  jury  had  no  doubt  but  the  ship 
was^  seaworthy  when  she  sailed,  and  that  there  was  a  total 
loss  :  for,  although  she  arrived  at  Demerara,  she  never  was 
moored  twenty-four  hours  in  safety.  She  came  there  a  per- 
fect wreck,  having  received  her  death*s  wound  at  sea,  and 
was  with  the  greatest  difficulty  kept  afloat  till  all  the  people 
were  landed."  The  distinction  between  this  case  and  the 
preceding  seems  to  be  this,  that  although  both  ships  may  be 
said  equally  to  have  received  their  death  wound  at  sea,  in 
the  latter  case  the  loss  was  at  once  appreciable  upon  her 
immediate  arrival,  so  as  to  prevent  her  even  being  said  to  be 
moored  in  safety,  while,  in  the  former  case,  the  consequences 
which  made  the  loss  were  very  remote,  and  were  not 
ascertained  at  her  arrival. 


(a)  2  East,  108. 
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In  the  case  of  Waples  v.  Eamei  (a),  the  ship  Succesi  was  ^J^^^J^ 
insured  at  and  from  Leghorn  to  the  port  of  London,  and  four  boon  in 
tin  there  moored  twenty-four  hours  in  good  safety."  She  ^^^^^^ 
srrhred  the  8th  of  July  at  Fresh  Wharf,  and  moored,  but 
was  the  same  day  ordered  back  to  the  Hope  to  perform  a  diwharguig. 
fourteen  days*  quarantine.  The  men  upon  this  deserted  her, 
and  on  the  ISth  the  captain  applied  to  be  excused  going, 
which  petition  was  adjourned  to  the  28th,  when  the  regency 
ordered  her  back :  and  on  the  18th  she  went  back,  performed 
die  qoarantinej  and  then  sent  up  for  orders  to  air  the  goods ; 
but  before  she  returned,  the  ship  was  burnt  on  the  SSrd 
AmguMi,  and  now  the  question  was^  whether  the  underwriters 
were  liable?  Lord  Chief  Justice  Lee  decided,  that  though 
die  ship  was  so  long  at  her  moorings,  yet  she  could  n6t''f% 
nid  to  be  there  in  good  safety,  which  must  mean  the  oppor- 
tooity  of  unloading  and  discharging;  whereas  here  she  was 
arrested  wdthin  twenty-four  hours,  and  the  hands  having 
deserted,  and  the  regency  having  taken  time  to  consider  the 
petition,  there  was  no  fault  in  the  master  or  owners ;  and  it 
was  proved,  that  till  the  fourteen  days  were  expired  no 
application  could  be  made  to  air  the  goods,  whereupon  the 
jury  found  for  the  plaintibS. 

So  in  the  case  of  MineH  v.  Anderson  (b),  where  the  ship  If  an  embargo 
HeraOee  was  insured  "  from  Bilboa  to  Rouen,  and  till  ^oS^to  r.Si^s 
twenty-four  hours  moored  in  safety  there the  ship  arrived,  ^JTAeaumot 
an  embargo  having  been  previously  kid  on  all  English  vessels  be  laid  to  be 
a  diat  port   The  captain  went  on  shore  the  day  he  arrived,  Zfetj,  for  tbe 
and  the  next  day  the  embargo  was  laid  on  his  ship.   He  was  -2^^^ 
afterwards  permitted  to  land  his  goods,  which  he  delivered  ^ely- 
to  his  consignees,  but  the  ship  was  detained  as  a  prize,  and 
die  captun  and  crew  allowed  subsistence  as  prisoners  of  war 
from  tbe  time  of  their  arrivaL   Lord  Kenyon  :    She  was  as 
flmch  within  the  power  of  the  enemy,  as  if  a  guard  had  been 
pot  on  board  the  moment  she  arrived.   She  could  not  be 
aud  to  be  twenty-four  hours  or  a  minute  moored  in  safety, 
to  Car  as  relates  to  these  plaintiffs,  for  immediately  on  her 

(«)  2  StniDge,  1243.  («  Pcake,  211. 
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A  ship  is 
moored  on  the 
outside  of  a 
tier,  there 
being  no  room 
for  her  within, 
and  afier  the 
twenty-four 
hours  she  is 
driven  out  to 
sea  and  lost. 
The  under- 
writers not 
liable* 


entering  the  port,  she  was,  to  all  intients  and  purposes,  cap- 
tured by  the  French."   Verdict  for  the  plaintiffs. 

So  in  the  case  of  Homeyer  Lushington  {a\  immediately 
upon  the  arrival  of  the  ship  at  Riga^  her  papers  were  taken 
and  hatches  sealed  down,  by  order  of  the  government,  till  her 
papers  could  be  sent  to  Si.  Petersburgh  to  be  examined, 
after  which  the  ship,  &c.,  were  condemned  for  carrying 
simulated  papers:  the  Court  held  this  vessel  could  not  be 
said  ''to  be  moored  in  good  safety,** and  the  underwriters 
would  have  been  liable ;  but  as  the  assured  carried  simulated 
papers  without  leave,  the  assured  could  not  recover. 

But  in  the  case  ot  Angersiem  v.  BeU{b),  where  a  ship  had 
arrived  at  the  wharf  where  she  intended  to  unload,  on  the 
12th  January^  and  was  laid  on  the  outside  of  the  tier,  there 
being  no  room  to  lay  her  in  the  inside,  where  the  sails  were 
unbent,  topmasts  struck,  three  anchors  out,  and  was  also 
lashed  to  another  ship,  and  so  continued  till  the  19th,  when 
ships  and  a  quantity  of  ice  drove  athwart  her  stem,  forced 
her  adrift,  and  she  was  wholly  lost.  Lord  Kenyon  was  of 
opinion,  that  she  was  completely  moored  on  the  12th,  and  as 
the  accident  did  not  happen  till  above  twenty-four  hours  after 
that  time,  the  plaintiff  was  nonsuited. 

So,  in  the  case  of  Samuel  v.  Royal  Exchange  Company  (c), 
where  an  insurance  was  made  on  a  ship  from  Sierra  Leone 
to  London,  "  to  begin  at  Sierra  Leone  and  endure  upon  the 
ship  until  she  shall  have  arrived  in  London,  and  hath  there 
moored  at  anchor  twenty-four  hours  in  good  safety,  and  upon 
the  'goods'  until  the  same  be  there  discharged  and  safely 
landed,'*  the  ship  arrived  in  the  evening  of  the  18th  February^ 
and  the  captain  having  orders  to  take  her  into  the  King's 
Dock,  at  Deptford,  moored  her  near  the  dock  gates.  On 
the  following  morning  he  was  informed  at  the  dock  that  no 
order  for  his  admittance  had  been  received,  but  that  if  it  had, 
the  vessel  could  not  enter  the  dock  on  account  of  the  ice. 


(a)  15  East,  46.  Park  Ins.  54. 

(6)  Sit.  at  Guild,  after  Trin.  Term       (c)  8  B.  &  C.  119. 
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The  order  was  sent  by  the  Navy  Board  on  the  ZUt,  but  on 
account  of  the  ice,  the  ship  could  not  be  moved  till  the  27 th, 
and  then  in  warping  her  towards  the  dock,  a  rope  broke,  she. 
grounded,  and  was  totally  lost.  The  jury  found  that  the 
fessel  remained  at  her  moorings  from  the  18th  February  to 
the  27 tb,  on  account  of  the  ice,  and  not  for  want  of  an  order 
to  enter  the  dock :  it  was  held  that  the  plaintiff  was  entitled 
to  recover,  for  that  the  place  where  the  vessel  was  moored 
vas  not  the  place  of  her  ultimate  destination,  the  policy  did 
Bot  expire  when  she  had  been  there  twenty-four  hours  in 
afiety:  and  as  the  vessel  remained  at  these  moorings  on 
aooount  of  the  ice,  and  not  waiting  for  the  order,  the  und^rr 
writers  were  not  discharged  by  the  delay. 

When  a  policy  is  upon  freight  ''at  and  from  a  given  Policy  on 
flaoe,"  the  timlb  at  which  the  policy  attaches  seems  to  be  o^i^prin- 
iqpilated  by  the  following  principles.  Generally  speaking, 
the  risk  commences  from  the  time  the  goods  are  put  on  mencement  of 
board :  and  unless  there  be  a  contract  for  the  shipment,  or  a 
diarter  of  affreightment,  the  assured  can  only  recover  in 
lespect  of  the  freight  of  those  goods  which  are  on  board 
at  the  time  of  the  loss,  both  in  the  case  of  an  open  and 
faloed  policy ;  though  in  the  case  of  Montgomery  v.  Eg- 
giagton{a)g  which  was  the  case  of  a  valued  policy,  and  a 
fortion  only  of  the  goods  were  on  board,  but  the  remainder 
ready  on  the  quay,  the  assured  recovered  for  the  whole  value 
k  the  policy.  In  Curling  v.  Long  (i),  £yre,  C.  J.,  says, 
"  The  inception  of  freight  is  breaking  ground.  In  the  law 
tf  ininrance,  indeed,  this  doctrine  is  not  holden  so  strict,  for 
dne,  if  the  goods  be  so  situated  as  to  create  a  well  grounded 
expectation  of  freight  being  raised,  it  is  decided  that  the 
bright  is  insurable  and  recoverable.**  The  principle  which 
ippears  to  be  deducible  from  the  authorities  on  this  subject, 
to  enable  the  assured  to  recover  on  a  policy  on  freight,  in 
cases  where  the  goods  are  not  actually  on  board,  is,  that 
there  must  be  a  contract  for  the  shipment  of  the  goods,  the 
HwA  in  a  condition  to  receive  them,  and  the  goods  ready  to 

(a)  3T.  R.  362.  (b)  I  Bos.  ^  PulL  636. 
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be  put  on  board,  and  the  owners  be  prevented  by  one  of  the 
perils  insured  against  from  earning  the  freight.    The  first 
case  on  this  subject  is  that  of  Tonge     Watts  (a),  in  which 
case,  though  the  cargo  was  ready  to  be  put  on  board,  the 
ship  was  not  in  a  fit  state  to  receive  it,  nor  does  it  appear 
that  there  was  any  contract  for  the  shipment. 
The  circumstances  of  the  case  were  these  : 
The  cargo         The  plaintiff*  insured  on  ship  and  freight  at  and  from 
S^Swd,  hS^  Jamaica  to  BriitoL  A  cargo  was  ready  to  be  put  on  board  ; 
TOdytore*     but  the  ship  being  careening,  in  order  for  the  voyage,  a 
ccnre  it,  the     sudden  tempest  arose,  and  she  and  many  others  were  lost, 
pdli^  did  not  ^j^^  rigging  and  parts  of  her  were  recovered  and  sold,  and 
the  defendant  paid  into  Court  as  much  as,  upon  an  average, 
he  was  liable  to  for  the  loss  of  the  ship :  but  the  plaintiff 
insisted  to  be  allowed  600/.  for  the  freight  the  ship  would 
have  earned  in  the  voyage,  if  the  accident  had  not  happened. 
But  as  the  goods  were  not  actually  on  board,  so  as  to  make 
the  plaintiflTs  right  to  freight  commence,  Lord  Chief  Justice 
Lee  held  he  could  not  be  allowed  it,  and  he  was  nonsuited. 
In  the  case  of      But  if  the  poUcy  be  a  valued  policy,  and  part  of  the  cargo 
ap^tonljor  ^  ^°  board  when  such  accident  happens,  the  rest  being 
boIuSrSut^he  ^  shipped,  the  insured  may  recover  to  the  whole 

rest  being  amount.  This  was  so  decided  in  the  case  of  Montgomery  v. 
ISSv^v^  Egginton  (4),  in  an  action  brought  by  the  assured  on  a 
for  the  whole,  policy  on  freight,  valued  at  1600/L :  in  fact,  only  600/.  worth 
of  freight  was  on  board,  when  the  ship  was  driven  from  her 
moorings  and  lost;  but  goods  to  the  amount  of  the  rest  of 
the  freight  were  ready  (o  be  shipped,  and  were  lying  on  the 
quay  for  that  purpose  at  the  time. 

Lord  Kenjfon,  Chief  Justice,  before  whom  the  cause  was 
tried,  told  the  jury,  that  the  question  for  their  consideration 
was,  whether  this  was  a  mere  colourable  insurance  and  a 
gaming  policy?  or  whether  it  was  a  bond  fide  transaction? 
If  the  latter,  the  assured  was  entitled  to  recover  for  the 
whole  value  in  the  policy.  The  jury  found  for  the  whole 
sum.    The  defendant's  counsel  obtained  a  rule  for  a  new 


(a)  2  Strange,  1251.  {jb)  3  T.  R.  362. 
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trial,  which  be  afterwards  abandoned,  the  Court  being 
strongly  of  opinion  against  him. 

In  commenting  upon  this  case,  Lord  EUenborough,  in  Remarks 
Forbes     Aspinall  (a),  says,    The  grounds  of  this  decision  ^ 
do  not  appear:  whether  it  proceeded  upon  a  distinction 
between  valued  and  open  policies  ia  not  expressly  stated; 
and  it  might  be,  that  upon  an  open  policy  in  such  a  case, 
Lord  Kenyan  and  the  Court  might  have  thought  the  assured 
would  have  been  entitled  to  recover  in  respect  of  the  freight 
of  the  goods  on  shore,  as  well  as  for  the  freight  of  those  that 
were  actuaUy  put  on  board.    There  might  be  circumstances 
in  that  case  which  would  have  entitled  the  shipowner  to  full 
freight,  had  the  owners  of  the  goods  on  shore  refused  to  let 
them  be  shipped,  and  the  ship  had  sailed  with  that  part  only 
which  she  had  on  board :  there  might  have  been  a  contract 
for  giving  the  ship  a  full  loading,  or  it  might  have  been  con- 
sidered (though  it  is  difficult  to  suppose  it  was)  that  as  the 
residoe  of  goods  to  complete  a  cargo  was  ready  to  be  shipped, 
and  lying  in  the  quay  for  the  purpose,  it  was  the  same  to  the 
atsored  as  if  they  really  had  been  shipped.   If  that  case, 
however,  is  to  be  considered  as  having  decided,  that  upon  a 
policy  estimating  the  freight  upon  a  full  cargo  at  1500/.,  a 
loss  by  a  peril  insured  agauist  may  be  recovered  to  that 
extent,  when  a  third  only  of  a  cargo  is  obtained,  and  freight 
to  the  amount  of  such  third  could  only  have  been  earned,  and 
when  it  was  uncertain  whether  more  could  ever  have  been 
procured:  we  should  pause  long  before  we  allowed  ourselves 
to  adopt  such  a  ground  of  decision:  we  should  hesitate 
extremely  before  we  should  say  that  1500/.,  the  calculated 
amount  of  the  whole  intended  risk,  should  be  paid  for  the 
loss  of  SOOiL  incurred  in  respect  of  a  third  of  the  intended 
risk  ;  in  other  words,  that  a  total  loss  should  be  paid  for  a 
loss  of  omlff  one-third  of  that  which  the  parties  to  the  insur- 
ance contemplated  as  the  whole  subject  insured."" 

So  likewise  in  the  case  of  Patrick  v.  Eames  {b\  which  was 


(a)  13  Bast,  323. 


(6)  3  Camp.  441. 
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an  action  on  a  policy  of  insurance  on  the  freight  of  the  ship 
Janef  valued  at  4000^9  "  at  and  from  the  ship's  port  or  pcnrta 
of  loading  in  aU  or  any  of  the  Cape  de  Verd  Islands  to  Liver- 
pooL"*  The  Jane  was  purchased  at  Sierra  Leone  by  Messrs. 
Taylor  and  Waldron^  in  whom  the  interest  was  averred: 
their  plan  was  that  she  should  take  in  a  complete  cargo  of 
orchella  weed.  They  expected  that  this  would  be  supplied 
by  Don  Emamel  Mariinus^  the  governor ;  it  was  suggested 
that  he  had  verbally  undertaken  to  do  so,  but  there  was  no 
evidence  of  any  binding  agreement.  The  ship  arrived  at  St. 
Nicholas  on  the  10th  of  August^  ISl^,  and  took  in  one  hun- 
dred and  fifty  bags  of  orchella  weed.  The  next  day  a  stoim 
came  on,  and  she  was  totally  wrecked.  It  did  not  appear 
that  there  was  more  orchella  weed  then  ready  to  be  put  on 
board :  but  there  were  persons  employed  in  St.  Nicholas  and 
the  other  islands  to  pick  and  prepare  what  should  be  a  suffi- 
cient quantity  to  fill  the  ship.  The  defendants  paid  into 
Court  sufficient  to  cover  the  freight  of  the  one  hundred  and 
fifty  bags.  It  was  contended,  on  the  authority  of  Afml- 
gomery  v.  Eggington^  that  the  pldntiff  was  entitled  to 
recover  for  a  total  loss.  Lord  EUenboroughf  "  If  a  contract 
had  been  proved  for  supplying  the  ship  with  a  full  cargo  at  a 
stipulated  rate  of  freight,  it  would  have  appeared,  that  by  the 
event  which  has  happened  the  assured  would  have  been 
deprived  of  a  profit  which  they  must  otherwise  have  certainly 
received,  and  they  would  have  had  a  right  to  resort  to  the  un- 
derwriters for  a  full  indemnity.  Nor  should  I  have  considered 
it  material  whether  that  contract  was  or  was  not  under  seal, 
or  whether  it  was  written  or  merely  verbal.  This  circuin- 
stance  only  varies  the  mode  of  proof, 'Without  altering  the 
principle  on  which  the  rights  of  the  parties  depend.  Beyond 
the  one  hundred  and  fifty  bags  actually  on  board,  the  interest 
of  the  assured  was  merely  in  expectation.  For  anything 
that  appears,  Don  Emanuel  Mariinus,  the  governor,  might 
have  refused  to  send  on  board  another  bag,  without  subject- 
ing himself  to  an  action ;  and  although  the  storm  had  never 
arisen,  the  ship  might  have  been  obliged  to  return  nearly 
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empty.   The  loss  of  freight  which  the  assured  now  demands, 
therefore,  did  not  necessarily  arise  from  the  event  against 
which  the  underwriters  undertook  to  indemnify  them.** 
Thouffh  the  commencement  of  the  risk  on  freight  is  ifa>hip  be 

chartered  to  a 

generally  at  her  port  of  loading,  yet  where  she  is  chartered  certain  place 

to  laU  to  a  certain  place  to  take  in  a  cargo,  and  is  insured  ''at  ^^lJ^,^ud  on 

■id  firom  the  commencement  of  her  voyage  to  the  end,**  J^^^J^^j^  ^^^^ 

mA  is  lost  on  her  way  out  to  her  port  of  loading,  the  policy  theunderwriter 

OD  the  freight  nevertheless  attaches.    Thus  in  Thompson  never^efess  ' 

V.  Taglor  (a),  on  an  open  policy  on  freight,  at  and  from 

Lomdan  and  Teneriffe  to  any  of  the  West  India  Islands ^ 

(Jamaica  excepted),  the  underwriters  were  held  liable  to  pay 

the  msurance,  though  the  ship  sailed  from  London  in  ballast, 

ad  was  captured  before  her  arrival  at  Teneriffe^  where 

the  cargo  was  to  be  put  on  board.   But  as  the  ship  was 

mder  a  charter-party  to  depart  out  of  the  river  Thames^  and 

proceed  to  Teneriffe^  and  there  to  load  and  receive  on  board 

froai  the  freighters  five  hundred  pipes  of  wine,  to  be 

ddivered  in  the  West  Indies^  for  the  freight  of  which 

fie  hundred  pipes  the  freighters  covenanted  to  pay  35^.  per 

pipe ;  the  Court  held,  that  the  instant  the  ship  departed  from 

die  Jlkasnes^  the  contract  for  freight  had  its  incef>tion, 

ad  the  plaintiff  was  entitled  to  recover.    At  the  trial, 

die  plaintiff  had  obtuned  a  verdict,  and  the  case  was 

ifterwardfl  brought  before  the  .C^urt  upon  a  motion  to  enter 

a  nonsuit.    After  argument  at  the  Bar, 

Lord  Kenyan  said — ^''When  this  case  came  on  at  nisi 
prat,  I  thought  the  plaintiff  was  not  entitled  to  recover; 
beeauae  I  considered  it  as  similar  in  every  respect  to  that  of 
Tmsge  Waits,  and  had  it  been  so,  my  judgment  now 
vould  have  gone  with  that  case.  But  this  case  depends 
ipoD  its  own  peculiar  circumstances.  It  is  admitted,  that  if 
dus  contract  had  an  inception,  that  the  right  to  freight 
dwn  commenced,  and  the  policy  attached.  Now  by  the 
diarter-parQr  there  was  an  inception  in  the  contract,  by  the 

(a)  6  T.  R.  478. 
m2 
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departure  from  the  Thames;  for  the  covenant  in  the  charter- 
party  was  to  go  from  the  port  of  London.  In  the  case  from 
Strange^  the  inception  of  the  contract  would  have  been 
by  taking  the  goods  on  board,  whicli  not  being  done,  the 
insurance  did  not  attach.  In  the  case  of  Montgomery  v. 
Eggington,  there  was  an  inception  of  the  contract,  and  the 
plaintiff  recovered.  The  case  in  Strange  importantly  diflfers 
from  this ;  but  I  am  now  completely  satisfied,  though  the  case 
is  new,  that  the  plaintiff  ought  to  recover.** 

Mr.  Justice  Grose. — ''In  this  case  the  freight  begins 
to  run  in  consequence  of  the  ship's  departure  from  London; 
the  plaintiff,  therefore,  has  an  interest  in  the  voyage.  But  in 
Tonge  V.  Watts,  the  voyage  was  not  begun,  nor  were  the 
goods  on  board.*' 

Mr.  Justice  Lawrence. — I  think  this  plaintiff  had  an 
insurable  interest:  for  it  seems  to  me  equally  as  strong 
an  interest  as  the  profits  to  arise  from  a  cargo  of  molasses, 
which  have  been  held  to  be  an  insurable  interest  (a). 
It  is  said  that  the  plaintiff  had  a  mere  right  of  action  against 
the  freighter ;  and  if  he  had  not  provided  a  cargo,  though 
the  plaintiff  might  recover  against  the  freighter  for  breach  of 
contract,  yet  he  could  not  recover  against  the  underwriters. 
It  is  true  an  insurance  on  freight  could  not  have  been 
recovered,  if  the  ship  had  proceeded  to  the  West  Indies 
without  one.    But  here,  by  a  peril  in  the  policy,  the  assured 
is  prevented  from  earning  a  specific  freight ;  and,  therefore, 
the  rule  for  entering  a  nonsuit  must  be  discharged.**  (b) 
A  ship  is  char-     So  in  Homcostle  V.  Suart,  (c)  where  a  ship  was  chartered  on 
to*^ widWk  * ^^y^6®  fr^™  London  to  Dominica,  and  back  to  London, 
to  A.,atacer-  at  a  Certain  freight  upon  the  outward  cargo,  and  after 
t^outwwd^^  delivering  her  outward  cargo  at  Dominica,  the  charterers 
cSrlrat  freight  ^^'^      provide  her  a  full  cargo  homeward,  at  the  current 
home;  before  freifi^ht  from  Dominica  to  London,  it  was  held,  that  an 

she  onloads  her 

whole  outward  insurance,  by  the  owner  of  the  ship,  on  the  freight  at  and 

(a)  Grant  v.  Parkinson,  see  ante,    -zie  v.  Shedden,  2  Gamp.  431. 
p.  38,  43,  63.  (c)  7  East,  400. 

{b)  See  also  the  case  of  Macken- 
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from  Dominica  to  London,  attached  while  the  ship  lay  cargo  and  be- 

fore  any  of  her 

at  Dominica^  delivering  her  outward  cargo,  and  before  homeward 
any  part  of  the  homeward  cargo  was  shipped,  during  which  ghlfpedsheis 
time  she  was  captured  by  an  enemy,  the  contract  of  '^^e 
il&eightment  by  the  charter-party  being  entire,  and  the  homeward 
mk  on  the  policy  having   commenced,  and   it   being  udf^*^' 
impossible  to  distinguish  this  case  from  that  of  Thompson  v. 
Taylor  (supra). 

In  the  Court  of  Common  Pleas,  in  case  of  Cellar  v.  iffrciffhtbe 


iP  Vicar  (a),  in  an  insurance  on  freight  on  a  voyage  at  a!"b.^^S°c. 
and  from  Demerara,  Berbice,  and  the  Windward  and  to  D  and  the 

'  '  ship  be  en- 

Leeward  Islands  to  London  ;  the  ship  being  at  Demerara,  g«gcd  to  carry 
M  agreement  (not  in  writing)  was  entered  into  by  the  to^fifwS^B.^' 
"lasler  with  a  house  there  for  a  freight  from  Berbice  to  J^il^  '^gnot 
Wbii  /  the  cargo  to  be  put  on  board  at  Berbice,  and  the 

, .  n  departure  from 

wip  to  take  a  cargo  of  bricks  and  planks  from  Demerara  to  A.  to  B.,  but 
Berbice,  and  deliver  them  there;  while  the  vessel  was  menowonly' 
proceeding  to  Berbice,  with  this  cargo  on  board,  she  met  fo^l  D^^thr"^ 
with  an  accident,  and  in  consequence  never  earned  her  port  of  her 
fre^ht   This  was  held  not  to  be  a  loss  within  the  policy,  for 
tbe  voyage  from  Demerara  to  Berbice  had  nothing  to 
io  with  tbe  voyage  insured.    The  voyage  insured  was  from 
Jkmerara  to  London,  or  from  Berbice  to  London,  or 
from  any  of  the  Windward  or  Leeward  Islands,  according  to 
die  place  from  which  the  ship  might  happen  to  sail  on 
ber  voyage  to  London.   Now,  in  this  case,  such  voyage  never 
tanmenced :  the  case  itself  excludes  any  inception  of  the 
^^Tage.    The  ship  took  in  a  cargo  for  Berbice,  and  then 
^cted  to  get  the  cargo  she  was  to  carry  to  London. 

Bat  subsequently  to  this,  in  the  same  Court,  in  case  of  Where  freight 
itey  V.  Lindo  (6),  in  a  policy  on  freight  on  board  the  bepaSwhen 
dap  Stranger,  "at  and  from  London  to  Jamaica,  with  P^of^^e 

*  *  Toyage  was 

Iberty  to  touch  at  Madeira,  and  to  discharge  and  take  ^^^"^'^"^ 

io  goods  there  :**  it  appeared  in  evidence,  that  the  plaintifi^  as  freifirht  was 

owner,  had  agreed  with  one  De  Franca,  by  charter-party,  ^^yJe^hed 

that  the  ship  should  take  in  goods  at  London,  and  proceed  to  ^®  ship  was 

(a)  1  N.  R.  23.  (6)  1  N.  R.  236. 
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the  Madeira,  and  ihere  deliver  such  part  of  the  goods  shif 
London  as  the  agents  of  De  Franca  should  dire< 
7<^^^th6*  receive  on  board  wine»  and  proceed  to  Jamaica,  am 
S^|[t*rt.**^  deliver :  and  the  freighter  agreed  to  pay  185/.  in  fi 
ucMU  freight,  during  the  whole  voyage  from  London  to  3£ 
and  from  thence  to  Jamaica;  such  freight  to  h 
in  Madeira,  on  delivery  of  the  goods  shipped  at  Lam 
that  place,  by  Madeira  wine  at  40/.  per  pipe,  to  be  cai 
the  said  ship  free  of  freight.  The  ship  arrived  at  Mi 
and  delivered  all  her  London  cargo,  except  thirty-thret 
of  coals,  which  the  captain  kept  on  board  to  stiffen  hi 
Part  of  the  cargo  for  Jamaica  was  received  on 
but  not  the  wine  to  be  paid  for  freight,  when  a  gale 
which  obliged  the  captain  to  cut  his  cable  and  r 
to  sea,  where  he  was  captured.  The  Court  unani 
confirmed  the  verdict  of  the  jury,  holding  the  undei 
liable  for  a  total  loss  of  freight,  for  the  contract  of  freij 
entire,  and  the  charter-party  treats  the  whole  as  one  y 
The  whole  freight  b  to  be  paid  in  one  gross  sui 
that  sum  b  to  be  paid  in  Madeira  wine,  valuec 
certain  sum  at  Madeira.  The  payment,  therefore,  i 
and  indivisable;  and  on  payment  of  the  freight  ir 
it  is  to  be  carried  on  in  this  particular  ship  to  Ji 
Here  the  accident  happened  before  the  conditi< 
performed,  on  which  the  freight  was  payable,  i 
the  delivery  of  the  goods  shipped  at  London. 

In  short,  the  great  point  in  all  these  cases  seems 
whether  there  b  one  entire  contract  for  the  voyage  i 
home,  and  whether  the  freight  b  entire:  for  the 
seem  to  have  thought  that  the  doctrine  lud  d< 
Thompeom  v,  Taylor,  and  the  other  cases  of  that  deac 
ought  not  to  be  extended.  But  wherever  there  hj 
no  coDlract,  the  nile  in  the  old  case  of  Tomge  v.  If  ' 
must  prevaiL 

Thus  in  an  action  of  Far&rs  omd  mmoiker  v.  Came 

Jm»  >   1  CuspL  520. 
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MU  open  poHqr  on  fireight  of  the  ship  Chiswiel  at  and  from  Where  there  is 
any  port  or  porta  of  Hayti  (St.  Domingo)  to  Liverpool:  the  charter.ptrtj 
Ckuwiek  sailed  from  Liverpool,  and  arrived  at  Hayti,  with  a  ^a'h*^"^^ 
ctfgoof  plaintiflTs,  which  was  to  be  bartered  for  other  goods  ^^f^^^^^ 
to  be  brought  back  to  Liverpool  in  the  ship.   Part  of  a  cargo  to  be 
tk  outward  cargo  was  bartered  for  fifty-five  bales  of  cotton,  ^^Tto^^ 
which  were  put  on  board.   The  remainder  of  the  outward  ^"jj*^]^^ 
cam  was  stiU  on  board  when  the  ship  was  lost  by  perils  of  ^«  l^m  a 

#  •  nm  .  .  .     i.  .1  /  part  of  the  out- 

of  toe  sea.   The  remaining  part  of  the  outward  cargo,  ward  cam, 
tlumgh  damaged,  was  saved,  and  in  twelve  days  after  the  loss  chlurged  and 
of  the  ship,  was  exchanged  for  other  goods  the  produce  ^[JJ^Lon** 
^  SL  DomingOf  the  freight  of  which  would  have  been  of  freight,  for  the 
larger  value  than  the  sum  insured,  if  the  ship  had  not  been  voyage,  can 
lort.  The  defendant  settled  for  the  freight  of  the  fifty-five  ^^t^Tj^ht 
hiies,  without  prejudice  to  a  ftirther  claim  for  loss  of  the  ofthegoo^ 
fieight  of  the  homeward  cargo.   This  case  on  the  part  of  the 
pliiDtiflr  was  compared  to  that  of  Homcasile  v.  Suart  (a), 
ttdnmch  pressed.  But 

Lord  EUenborough  was  more  disposed  to  doubt  the 
authority  of  that  case  than  to  extend  it.    There,  however, 
there  was  one  charter-party  for  the  outward  and  howeward 
^'oyige,  and  the  freight  was  entire.  That  is  the  only  ground 
QpOD  which  the  decision  can  be  sustained.   Here,  I  can 
entertain  no  doubt.   The  underwriter  does  not  insure  that 
the  ship  shall  have  a  freight,  but  only  that  the  owner  shall 
be  indemnified  for  the  loss  of  the  freight  of  goods  put  on 
boird.   What  goods  were  on  board  when  the  ship  was  lost? 
The  outward  goods.   They  were  not  to  be  brought  home  on 
frd^t :  they  were  to  be  bartered  at  Si.  Domingo.  They 
were  the  means  by  which  the  homeward  cargo  was  to  be 
jnoeored.  *  How  then  have  the  plaintiffs  been  damnified 
upon  the  subject-matter  of  this  insurance  7   By  losing  the 
ire^ht  of  fifty-five  bales  of  cotton,  and  that  they  have  been 
akeady  paid  by  the  defendant.  The  plaintiffi  were  nonsuited. 
In  the  ensuing  Tenui  the  Court  of  King's  Bench  refiised  a 


(a)  Ante^  p.  164. 
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rule  to  show  cause  why  this  nonsuit  should  not  be  set  aside* 
Lord  EUenborough  on  that  occasion  said,  ''if  there  had 
been  a  bag  of  money  on  board  to  purchase  a  cargo  when  the 
loss  happened,  would  this  have  been  freighted ;  and  whether 
it  was  possible  to  draw  a  distinction  between  goods  to  be 
bartered  for  a  cargo  and  money  to  pay  for  one  ?"  The  other 
Judges  concurred  and  expressed  an  opinion,  that  the  cases 
upon  this  subject  ought  by  no  means  to  receive  any  extension* 
Similar  deci.       The  same  case  of  Forbes  v.  Aspinall,  (a)  on  a  valued 
S'^l^td'^  policy,  came  before  the  Court  in  HUary  Term,  1811,  was 
policy :  and     folly  discusscd  at  the  Bar,  and  the  Court,  by  Lord  Ellen- 

the  policy  will  , 

be  opened.      borough,  delivered  a  very  elaborate  judgment,  conformably 
to  what  is  said  above. 

His  Lordship  says,  "  To  recover  in  any  case  upon  a 
policy  on  freight,  it  is  incumbent  on  the  assured  to  prove, 
that  unless  some  of  the  perils  insured  against  had  intervened 
to  prevent  it,  some  freight  would  have  been  earned :  and 
where  the  policy  is  open,  the  actual  amount  of  the  freight, 
which  would  have  been  so  earned,  limits  the  extent  of  the 
underwriter's  liability.  In  every  action  upon  such  a  policy 
evidence  is  given,  either  that  the  goods  were  put  on  board, 
from  the  carriage  of  which  freight  would  result,  or  that  there 
was  some  contract  under  which  the  shipowner,  if  the  voyage 
were  not  stopped  by  the  perils  insured  against,  would  have 
been  entitled  to  demand  freight :  and  in  either  case,  if  the 
policy  be  open,  the  sum  payable  to  the  shipowner  for  freight, 
together  with  the  premiums  of  insurance  and  commissions 
thereon,  is  the  extent  to  which  the  underwriters  are  charge- 
able. In  this  case,  therefore,  as  there  was  no  contract  under 
which  the  shipowner  could  claim  freight,  but  for  the  goods 
actually  shipped  on  the  homeward  voyage,  the  assured  could 
have  made  no  claim,  had  this  been  an  open  policy,  but  to  the 
extent  of  the  actual  freight  on  the  fifty-five  bales  of  cotton 
which  were  shipped  for  this  country,  and  of  the  premiums 
and  commission  thereon.    The  question  then  is,  whether 

(a)  13  East,  323. 
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it  makes  any  essential  difference  that  this  is  the  case  of  a 
Tallied  policy  ?    And  we  are  of  opinion^  upon  full  considera- 
tion, that  it  does  not    The  object  of  valuation  in  a  policy 
is  to  fix,  by  agreement  between  the  parties,  an  estimate 
opoo  the  subject  insured,  and  to  supersede  the  necessity  of 
pRmng  the  actual  value,  by  specifying  a  certain  sum  as  the 
amount  of  that  value.   In  fixing  that  sum,  if  the  assured 
keep  fairly  within  the  principles  of  insurances,  which  is 
merely  to  obtain  an  indemnity,  he  will  never  go  beyond  the 
first  cost,  in  the  case  of  the  goods,  adding  thereto  only  the 
and  commission,  and  if  he  think  fit,  the  probable 
profit :  and  in  the  case  of  freight  he  will  not  go  beyond  the 
amount  of  what  the  ship  would  earn,  with  the  premiums  and 
commissions  thereon.   The  valuation,  however,  in  the  case 
of  goods,  looks  to  all  the  goods  intended  to  be  loaded ;  and 
in  the  case  of  freight,  it  looks  to  freight  upon  all  the  goods 
the  ship  is  intended  to  carry  upon  the  voyage  insured ;  and 
if  by  the  perils  insured  against  in  a  valued  policy  on  goods 
part  only  of  the  goods  intended  to  be  covered  be  lost,  the 
valuation  must  be  opened,  and  the  assured  can  only  recover 
in  respect  of  that  part:  and  so,  if  by  the  perils  insured 
against,  the  freight  of  part  only  of  the  goods  to  be  carried  be 
lost,  the  assured  can  only  recover  in  respect  of  that  loss, 
according  to  the  proportion  which  that  part  bears  to  the 
whole  sum  at  which  the  entire  freight  was  estimated  in  the 
valuation." 

But  where  a  ship  was  chartered  from  Liverpool  to  Jamaica^ 
there  to  take  on  board  a  full  cargo  for  Liverpool^  at  the 
current  rate  of  freight  to  be  paid  at  one  month  from  the 
discharge  of  her  cargo  at  Liverpool^  and  an  insurance  made 
on  the  homeward  freight,  the  ship  being  lost  at  Jamaica 
when  she  had  taken  in  a  part  of  the  homeward  freight,  and 
the  rest  ready  to  be  shipped,  the  Court  held  this  case  was 
governed  by  Thompson  v.  Taylor^  and  Homcastle  v.  Suart^ 
and  quite  reconcileable  with  Forbes  v.  AspinaU.  {a) 


(a)  Davidson  v.  Willasey,  I  M.  &  S.  313. 
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Where  •  ship,  In  the  case  of  Williamson  v.  Innes,  (a)  which  was  au 
^aiter^part7»  ACtion  OD  a  policy  on  freight  '*  at  and  from  Algoa  Bay  and 
was  in  a  con.    Table  Bay,  both,  or  either,  to  London:  the  declaration 

dition  to  begin  ^»  » 

to  take  in  her  stated  that  the  ship  had  arrived,  and  was  in  good  safety,  at 
cargo,  which  Algoa  Bay,  and  that  a  homeward  cargo  was  ready  for  her 
W  ^wiuT  ^^^^^  ^  charter-party,  and  that  before  it  was  put  on  board 
loft  in  a  hnr.    she  was  lost  by  perik  of  the  sea.  Plea,  the  general  issue.  At 

ncane  before 

any  of  the  the  trial  the  captain  stated  that  he  had  arrived  with  an  out- 
Sn^Jd!leid,  ^^^e^  Table  Bay,  and  discharged  such  part  of  it  as 
mTthe'frmghr  destined  for  that  place,  and  had  taken  up  about  sixty  tons 
attached.  of  goods  for  Algoa  Bay,  where  he  arrived  on  the  SOth 
September,  and  came  to  an  anchor :  from  that  time  he  was 
engaged  till  the  8th  October  in  discharging  his  outward  cargo 
when  the  weather  would  permit,  and  that  on  the  evening  of 
the  8tb  October,  he  gave  orders  that  no  more  of  the  outward 
cargo  should  be  discharged  till  some  of  the  homeward  cargo 
should  be  on  board,  as  her  load  was  reduced  to  seventy  tons, 
which,  in  his  judgment,  was  requisite  for  the  safety  of  the 
ship  in  the  situation  in  which  she  was  placed ;  and  that  he 
intended  to  take  on  board  part  of  the  homeward  cargo,  which 
was  ready  for  him,  the  next  morning.  Before  that  time 
however,  a  storm  arose,  and  the  ship  was  lost :  it  was  con- 
tended for  the  defendant  that  the  vessel  was  not  at  the  time 
of  the  loss  in  a  condition  to  take  in  her  homeward  cargo,  and 
that,  therefore,  the  voyage  at  and  from  Algoa  Bay"*  had 
not  commenced.  Lord  Lyndhursi,  C.  B.,  told  the  jury  that 
the  question  for  them  was  merely  one  of  fact :  that  if  the 
ship  was  in  a  condition  to  begin  to  take  in  her  homeward 
cargo,  the  plaintiff  was  entitled  to  recover ;  if  not,  the  verdict 
ought  to  be  for  the  defendant."  The  jury  found  for  the 
plaintiff. 

And  the  cases  of  Trugcott  v.  Christie  (b).  Pari  v.  Heb- 
son  (c),  Warre  v.  Miller  {d),  are  authorities  to  show  that  in 
all  cases  where  the  freight  is  lost  by  a  peril  insured  against. 


(a)  1  M.  &  R.  88  ;  8  Bing.  8,  n.       (c)  Cited  in  2  B.  &  B.  326. 

(fi)  2  B.  &  B.  320;  SMoore,  33.       ((Q  4  B.  &  C.  538;  7  D.  &  R.  1. 
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the  assured  is  entitled  to  recover,  though  no  goods  be  actually 
on  board,  provided  the  ship  is  ready  to  receive  them  and  the 
goods  are  ready  to  be  shipped,  or  the  owner  has  a  contract 
with  any  one  for  their  shipment. 

The  principle  of  law  laid  down  in  the  foregoing  cases  was 
recognised  in  the  two  recent  decisions  of  Flint  v.  Flemyng^  in 
the  Court  of  King*s  Bench,  Trin.  Term,  1880,  and  Devaux 
V.  r Anson,  in  the  Court  of  Common  Pleas,  1839.  The  first  of 
these,  FUni  v.  Flentjfng  (a),  was  an  action  on  a  policy  of  in- 
snrance,  dated  the  7th  Jan.  18S8,  ''on  freight,'*  on  the  ship 
Hope,  at  and  from  Madras  to  London.  At  the  trial,  before 
Lord  Tenterden,  C.  J.,  at  the  Linden  Sittings,  after  Trinity 
Term,  1889,  it  appeared  that  the  ship  sailed  on  her  outward 
voyage  on  the  5th  August ,  1827,  and  arrived  in  Madras 
Roads^  on  the  30th  of  November^  of  that  year.  From  that 
day  till  the  5tfa  of  December,  the  crew  were  employed  in  dis- 
charging the  outward  cargo,  and  on  the  6th  of  that  month 
the  slup  was  lost  by  the  perils  of  the  sea.  No  part  of  the 
homeward  cargo  was  then  shipped ;  but  the  captain  had  pur- 
diaaed  at  Madras,  by  order  and  on  account  of  the  plaintiff, 
his  owner,  twenty-five  tons  of  red  wood ;  and  a  commercial 
house,  then  trading  under  the  firm  of  Binny  and  Co.,  had 
contracted  to  ship  one  hundred  and  twenty-two  tons  of  salt- 
petre ;  and  Webster,  one  of  the  partners  of  that  house,  en- 
gaged to  ship  ninety  tons  of  light  goods,  but  as  to  those 
goods  there  was  not  any  contract  in  writing.  It  was  objected 
for  the  defendant,  1st,  That  the  plaintiff  could  not  recover  on 
a  policy  on  freight  the  loss  which  he  sustained  by  having 
been  deprived  of  the  opportunity  of  carrying  his  own  goods 
in  his  own  ship :  2nd,  That  there  was  no  contract  to  ship  the 
fight  goods,  and  that)  therefore,  as  to  them,  the  risk  had  not 
attached.  Lord  Tenterden  was  of  opinion  that  though  the 
profit  made  by  a  shipowner  by  carrying  his  own  goods  in  his 
own  ship  was  not  strictiy  freight,  yet  that  that  word,  accord- 
ing to  mercantile  language,  mightj  in  a  policy  of  insurance. 


(a)  1  B.  &  Ad.  46, 
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fairly  mean  that  profit  which  a  shipowner  expected  to  make 
by  employing  his  ship  to  carry  his  own  goods;  and  as  to  the 
ninety  tons  of  light  goods,  he  told  the  jury  that  if  the  captain 
had  a  reasonable  assurance  that  they  would  be  shipped,  the 
assured  had  a  right  to  recover  in  respect  to  them  the  freight 
which  the  vessel  would  have  earned  if  they  had  been  shipped 
and  she  had  performed  the  voyage,  though  there  was  not 
any  such  contract  as  could  be  enforced  by  action.  A  verdict 
having  been  found  for  the  amount  of  the  freight  of  all  the 
goods,  a  rule  nisi  was  obtained  upon  both  these  points. 

Lord  Tenterden. — "  If  it  be  a  necessary  ingredient  in  the 
composition  of  freight  that  there  should  be  a  money  payment 
by  one  person  to  another,  the  benefit  accruing  to  a  shipowner 
from  using  his  own  ship  to  carry  his  own  goods  is  not  freight. 
But  if  the  term  *  freight,*  as  used  in  a  policy  of  insurance, 
import  the  benefit  derived  from  the  employment  of  the  ship, 
then  there  has  been  a  loss  of  freight  It  is  the  same  thing 
to  the  shipowner  whether  he  receives  the  benefit  of  the  use 
of  his  ship  by  a  money  payment  from  one  person  who  charters 
the  whole  ship,  or  from  various  persons  who  put  specific 
quantities  of  goods  on  board,  or  ftom  persons  who  pay  him 
the  value  of  his  own  goods  at  the  port  of  delivery,  increased 
by  their  carriage  in  his  own  ship.  The  assured  may  fairly 
consider  that  additional  value  as  freight,  and  so  term  it  in  a 
policy.  Then,  as  to  the  other  point,  to  recover  on  a  policy 
on  freight,  the  assured  must  prove  that  but  for  the  interven- 
tion of  some  of  the  perils  insured  against,  some  freight  would 
have  been  earned,  either  by  showing  that  some  goods  had 
been  put  on  board,  or  that  there  was  some  contract  for  doing 
80.  The  question  was  not  submitted  to  the  jury  whether 
there  was  any  contract  between  Webster  (acting  on  behalf  of 
Binny  and  Ca)  and  the  captain  for  the  shipment  of  the  light 
goods.  The  defendant,  therefore,  is  entitled  to  a  new  trial 
upon  that  ground ;  but  he  must,  at  all  events,  have  a  verdict 
against  him  for  the  amount  of  the  freight  on  the  red  wood 
and  saltpetre.  It  would,  therefore,  be  advisable  for  the  de- 
fendant to  pay  to  the  plaintiff  the  costs  of  this  action  and 
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the  freight  of  the  red  wood  and  saltpetre,  and  that  he  should 
undertake  to  pay  the  freight  of  the  light  goods,  if,  on  refer- 
rence  to  an  arbitrator,  it  shall  be  found  that  there  was  a 
contract  to  ship  these  goods.'* 
Which  suggestion  was  adopted. 

In  the  next  case  of  Devaux  v.  F Anson  (a),  the  owner  of  a 
▼essel  effected  a  policy  of  insurance  on  freight    at  and  from 
Calcutta,  or  any  port  or  place  on  the  Coromandel  Coast,  to 
any  port  or  place  at  Bourbon***  The  vessel  put  in  at  Coringa, 
a  port  on  the  Coromandel  Coast,  for  the  purpose  of  repair. 
The  repairs  were  completed,  and  a  full  cargo  purchased  for 
the  owner^  and  deposited  in  warehouses  at  a  place  about  seven 
miles  from  Coringa,  ready  to  be  put  on  board.  Whilst  in  the 
act  of  being  got  out  of  the  dock  in  which  the  repairs  were 
done,  the  vessel  received  such  injury  as  to  make  her  a  perfect 
wreck,  and  render  abandonment  necessary.   A  verdict  was 
^*ken  for  the  plaintiff,  subject  to  the  opinion  of  the  Court 
upon  a  special  case,  to  which  we  must  refer  the  reader,  it 
being  too  long  for  insertion.  Lord  C.  J.  Tindal  now  delivered 
judgment  of  the  Court.    His  Lordship,  after  stating  the 
&Gts  of  the  case,  said, — The  first  objection  involves  two 
distinct  and  separate  heads  of  consideration.  First,  whether 
ihe  interest  of  the  assured  in  the  subject-matter  of  insurance 
is  properly  described  in  the  policy  as  freight.    Secondly,  if 
vnch  description  is  sufficient  in  the  policy,  then,  whether 
mterest  of  the  assured  had  commenced  before  the  loss 
^)pened. 

"  1.  We  consider  the  first  question  to  be  set  at  rest  by  the  i.  Subject- 
decudon  of  the  Court  of  King's  Bench  in  the  case  oiFUnt  v.  "tl^fLl!":, 

o  Burance  might 

flemyng  (6),  and  hold  it  now  to  be  established  law  that  the  ^^^^  ^ 
ifsaredy  under  an  insurance  upon  freight,  may  recover  the 
profits  expected  to  be  made  by  carrying  their  own  goods  in 
tbm  own  ship  upon  the  voyage  insured. 

2.  The  second  head  of  inquiry  may  be  subject  to  some  2.  interest 
degree  of  doubt  and  difficulty ;  but,  upon  the  whole,  we  con-  commenced. 


(a)  7  Scott,  507 ;  6  B.  N.  C.  519.  (fi)  1  B.  h  Ad.  45. 
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cur  in  opinion  that,  under  the  circumstances  stated  in  the 
case,  the  interest  of  the  assured  had  commenced,  and  the 
policy  had  attached  at  the  time  the  loss  took  place. 

The  argument  which  has  been  nuunly  relied  upon  on  the 
part  of  the  underwriters  is  this,  that,  in  order  to  enable  the 
assured  to  recover  a  loss  upon  a  policy  on  freight,  there  must 
be  a  cargo  either  actually  put  on  board,  or  ready  to  be  put 
on  board,  under  a  contract  for  that  purpose;  and  in  the  latter 
case  the  ship  must  also  be  ready  to  receive  the  cargo :  and^ 
in  this  case,  it  is  contended  by  the  underwriter  that  by  reason 
of  the  loss  of  the  ship  before  she  was  out  of  dock  and  actualty 
afloat,  she  was  never  in  a  condition  or  ready  to  receive  the 
goods  on  board :  the  defendant  relying  on  the  expression 
used  by  Lord  EUenborough,  in  giving  the  judgment  of  the 
Court  of  King*8  Bench,  in  Forbes  v.  Aspinatt  (a),  ihat,  in 
order  to  recover  on  a  policy  on  freight,  a  full  cargo  must  be 
ready  to  be  shipped,  and  the  ship  must  be  in  a  condition  to 
Remarks  upon  receive  the  cargo.   The  proposition  that  the  ship  must  be 
IjJ^mot       ready  to  receive  her  cargo,  had,  in  that  case,  an  immediate 
bearing  and  application  to  the  facts  then  before  the  Court; 
for  the  policy  was  on  freight  upon  the  homeward  voyage,  and 
the  homeward  cargo  was  to  be  made  by  barter  of  the  out- 
ward cargo,  and  the  whole  of  the  outward  cargo  had  not  been 
bartered  at  tiie  time  of  the  loss,  part  of  it  being  still  on  board, 
so  that  it  was  impossible,  under  those  circumstances,  that  the 
homeward  cargo  could  be  received  on  board  the  ship  at  the 
time  of  her  loss.   In  that  case,  therefore,  the  loading  of  the 
homeward  cargo  on  board,  upon  which  depended  the  attach- 
ing of  the  policy,  and  the  commencement  of  the  right  of  the 
assured  to  the  freight,  was  not  prevented  by  any  of  the  perils 
insured  against  by  the  policy  as  the  proximate  and  immediate 
cause  of  such  prevention,  but  by  a  cause  altogether  without 
the  risks  included  in  the  policy,  namely,  by  the  inability  of 
the  ship  to  receive  the  cargo  on  board,  by  reason  of  her  being 
then  pardy  loaded  with  the  outward  cargo ;  whereas,  in  the 


(a)  13  East,  331. 
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case  now  before  us,  it  appears  that  the  ship  was  on  the  14th 
Amgmti  qnite  ready  to  go  to  sea,  and  to  receive  the  cargo  on 
board,  that  nothing  remained  to  prevent  her  sailing  but  the 
getting  her  out  of  dock,  and  that  the  loss  of  the  ship,  and 
eoDseqoent  inability  to  receive  the  cargo,  was  occasioned 
addy  by  the  endeavour  to  get  her  out  of  the  dock  and  afloat 
m  the  river.  If,  therefore,  the  loss  of  the  ship  in  this  case 
waa  oocaooned  by  any  of  the  perils  within  the  meaning  of 
die  poHey,  the  case  is  distinguishable  from  that  of  Forbes  v. 
jUpimatt  in  thb,  that  the  immediate  cause  of  prevention  of 
taking  the  goods  on  board  was  not  occasioned  by  the  inability 
of  the  ship  to  receive  the  cargo,  but  by  the  ship  being  dis- 
abled to  receive  the  cargo  by  one  of  the  perils  insured  against 
FcM-9  ao  far  as  relates  to  the  cargo,  we  think  it  must  be  con*  Cargo  in  a  suf- 

ficittiit  state  Of 

sidered  as  in  a  sufficient  state  of  readiness  to  be  put  on  board*  readiness. 
It  was  purchased  by  the  assured  for  the  express  purpose  of 
the  adventure  mentioned  in  the  policy :  it  was  comparatively 
oaeleas  for  any  other  purpose ;  and  the  whole  of  the  purchase 
was  completed  before  the  repairs  were  finished ;  and  although 
it  had  been  deposited  in  warehouses  at  seven  miles  distance, 
yet  it  waa  deposited  there  for  the  purpose  of  being  put  on 
board;  and  it  is  impracticable,  as  it  appears  to  us,  to  lay  down 
any  precise  rule  as  to  the  distance  within  which  the  cargo 
most  be  from  the  ship  at  the  time  of  the  loss,  whether  close 
lo  it  upon  the  quay,  as  ui  FUni  v.  Flemjfng  (a),  or  at  a  more 
con&derable  distance,  as  in  the  present  case.  All  that  it 
seems  necessary  to  determine  with  respect  to  the  cargo  being, 
diat  it  must  have  become  the  property  of  the  parties  insured 
by  a  contract  made  witii  a  view  to  its  being  sent  on  board, 
and  actnally  in  a  state  of  readiness,  reference  being  had  to  the 
nature  and  description  of  the  voyage  insured,  to  be  put  on 
board  when  the  ship  arrives  at  the  place  of  deposit." 

When  the  words  at  and  from"  a  given  place  are  used  in  a  ^^^'^  ^ 
policy  of  insurance,  the  risk  is  always  understood  to  commence  from**  are  used 
npoo  the  ship's  first  arrival  at  that  place. 


(a)  1  B.  &  Ad.  45. 
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in  the  policy, 
the  risk  at- 
taches at  the 
ship*!  first 
amyal  at  the 
port. 

But  if  there  be 
an  unreason- 
able delay  at 
that  port,  the 
underwriter  is 
discharged. 


Though  it  be 
not  necessary 
that  the  ship 
should  be  at 
the  port  in 
cpestion  at  the 
time  of  mak- 
ing the  insn- 


And  it  has  also  been  held  in  the  case  of  Cluttyv.  Selwyn  (a), 
that  when  a  ship  is  insured  at  and  from"  a  given  place,  and 
it  arrives  at  that  place,  as  long  as  the  ship  is  preparing  for 
the  voyage  upon  which  it  is  insured,  the  underwriters  are 
liable ;  but  if  all  thoughts  of  the  voyage  be  laid  aside,  and 
the  ship  lie  there  five,  six,  or  seven  years  with  the  owner's 
privity,  it  shall  not  be  said  the  underwriter  is  liable,  for  it 
would  be  to  subject  him  to  the  whim  and  caprice  of  the 
owner  who  chooses  to  let  his  ship  lie  and  rot  there.  And, 
therefore,  m  the  case  of  Palmer  v.  MarshalUjb),  which  was 
on  a  policy  of  insurance  on  the  yacht  Ruby,  **  at  and  from 
Bristol  to  London"  the  policy  bearing  date  28th  January, 
1831,  and  it  appeared  at  the  trial,  that  the  Ruby,  at  the  date 
of  the  policy,  was  lying  in  the  float  at  Bristol,  where  she  con- 
tinued till  17th  May,  and  then  commenced  her  voyage  round 
the  LancFs  End,  and  was  run  down  on  the  21st  May;  and 
that  as  the  vessel  was  lying  in  port  complete  and  ready  for 
sea  for  three  months  after  the  execution  of  the  policy  before 
she  sailed,  it  was  a  material  variation  of  risk. 

And  in  the  case  of  Smith  v.  Surridge  (c),  where  a  ship,  the 
Resolution,  was  insured  at  and  from  Pellew  to  London,**  it 
was  proved  that  she  remained  a  considerable  time  at  Pellew 
to  complete  her  repairs  before  she  commenced  her  voyage ; 
an  objection  was  made  that  the  delay  avoided  the  policy. 
Lord  Kenyon  said,  that  if  there  was  any  unreasonable 
delay  on  the  part  of  the  assured,  there  was  no  doubt  it  would 
avoid  the  policy,**  though  he  afterwards  observed,  that  "  the 
delay  was  not  a  voluntary  delay,  nor  such  as  amounted  to  the 
discharge  of  the  policy. 

But  it  is  not  necessary,  in  making  an  insurance  **  at  and 
from*'  a  given  place,  that  the  ship  should  be  there  at  the  time: 
all  that  is  requisite  is,  that  there  should  not  be  a  delay  elapse 
between  executmg  the  policy  and  her  arrival  at  the  place,  as 
to  constitute  a  material  variation  of  risk.  In  Hull  v.  Coopered) 


(a)  2  Atk.  359. 
(6)  8  Bing.  79. 


(c)  4  Esp.  25. 
{d)  14  East,  479. 
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Lord  EUenharough  says,  "  When  a  broker  proposes  a  policy  y«t 

there  most  not 


to  an  underwriter  on  a  ship  '  at  and  from'  a  certain  place,  it  be  an  i 
imports  either  that  the  ship  is  there  at  the  time,  or  shortly  h^^uriTug 
will  be  there;  but  it  never  was  understood  that  the  terms  of 
snch  a  policy  imported  that  the  ship  was  there  at  the  very 
time,  80  as  to  make  the  assured  guilty  of  deception  if  she  was 
not*    It  was  a  question  for  the  jury  whether  the  delay  mate- 
rially varied  the  risk  in  this  instance."   And  in  another  case 
of  Mount  V.  Larkins  (a).  Lord  C.  J.  Tindal  says,     What  is 
the'  difference  with  respect  to  the  alteration  of  the  voyage, 
whether  this  unreasonable  and  unjustifiable  delay  takes  place 
in  the  course  of  the  ship's  voyage  to  Singapore^  or  after  the 
ship  is  at  Singapore?  The  underwriter  has  as  much  right  to 
calculate  on  the  outward  voyage  in  which  the  ship  is  engaged 
being  performed  in  a  reasonable  time,  and  without  any  delay, 
ia  order  that  the  risk  may  attach,  as  he  has,  that  the  voyage 
insured  shall  be  commenced  within  a  reasonable  time  after 
the  risk  has  attached."    There  has  been  a  very  recent  case 
io  the  Court  of  Common  Pleas  on  this  subject,  and  in  which 
reference  was  made  to  the  above  case  of  Mount  v.  Larkins. 
This  was  the  case  of  Philtipps  v.  Irving  (6) .   The  action  was 
on  a  policy  of  assurance  on  the  ship  Broxbourneburg,  "  at 
and  from  London  to  Bombay,  and  thence  to  China  and  back 
to  the  United  Kingdom,  with  Uberty  to  touch,  stay,  and  trade 
at  aU  ports  and  places  on  this  side,  at,  or  beyond  the  Cape  of 
Good  Hope.    The  question  was,  whether  the  ship  had 
stayed  an  unreasonable  time  at  Bombay.    Tindal,  C.  J.,  It 
nay  be  collected  from  numerous  cases,  that  delay  before  or 
after  the  commencement  of  the  voyage  insured,  is  not  equiva- 
lent to  a  deviation  unless  it  be  unreasonable." 

When  the  policy  is  at  and  from  an  island  or  district  com-  When  a  policy 
prehending  several  ports,"  a  policy  on  the  homeward  voyage  ^^1813^ 
protects  the  sailing  from  one  port  to  another  in  the  same  ^jj^^Jl^riri! 
island  or  district,  but  the  outward  voyage  ceases  after  she  has  on  the  outward 

(a)  8  Bing.  122.  under  the  clause  giving  liberty  to 

(6)  8  Scott,  N.  R.  3.   This  case     touch»  stay,  &c.  post.  . 
it  more  folly  mentioned  in  sec.  vii. 
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voyage  cetsei  been  moored  at  the  first  port.  Thus  in  the  case  of  Camden  r 

atter  ihe  bu 

been  moored  Cowley  (a),  which  was  an  action  on  a  policy  of  insurance  on 
.ttheifarstport  ^  ^^^^  ^^^^  Jamaica  to  LandonT   The  ship  had 

also  been  insured  from  London  to  JamaicoT  generally,  and 
was  lost  in  coasting  the  islandi  after  having  touched  for  some 
days  at  one  port  there,  but  before  she  had  deliTered  all  her 
outward  bound  cargo  at  the  other  ports  in  the  island.  This 
was  an  action  on  the  homeward  policy ;  and  in  order  to  shew 
at  what  time  the  homeward*bound  risk  commenced,  it  wag 
necessary  to  shew  at  what  time  the  outward-bound  risk 
determined ;  and  the  jury,  which  was  special,  after  an  exa- 
mination of  merchants  as  to  the  custom,  by  their  Terdict 
decided  that  the  outward  risk  ended  when  the  ship  had 
moored  in  any  port  of  the  island,  and  did  not  continue  till  abe 
came  to  the  last  port  of  delivery.  In  Trin.  Term  following, 
a  motion  was  made  for  a  new  trial,  but  it  was  refused, 
because  it  was  thoroughly  tried,  and  no  new  light  could  be 
thrown  upon  it,  although  Lord  Manifield  said  the  inclinaUon 
of  his  opinion  at  the  trial  was  the  contrary  way.  I^r.  J. 
WUmoi  thought  that  the  jury  had  put  the  right  construction 
upon  the  policy. 

In  a  similar  case  of  Barras  v.  London  Assurance  Corn- 
pant/  (&),  Lord  Mansfield  laid  down  the  same  doctrine  to  the 
jury,  viz.,  that  the  outward  risk  upon  *'the  ship"  ended 
twenty-four  hours  after  its  arrival  in  the  first  port  of  the 
island  to  which  it  was  destined :  but  that  the  outward  policy 
on  goods  continued  till  they  were  landed.  The  law  laid 
down  in  the  last  decisions  was  confirmed  in  a  subsequent 
case,  of  Leigh  v.  Mather  (c).  It  was  an  action  on  a  poUcy 
of  insurance  on  the  ship  PaUiser!*  and  on  goods  on  board 
thereof  on  a  voyage  at  and  from  Georgia  to  Jamaica.^  The 
ship  arrived  in  Moniego  £ay,  and  moored  at  anchor,  and 
there  also  the  agent  of  the  plaintiff  sold  and  delivered  the 
greatest  part  of  the  cargo  to  Messrs.  Adams  and  Hatton, 


(a)  1  W.  Black.  417. 

(b)  Sit.  after  Hil.  1782,  at  Guild. 
Park  Ins.  74. 


(c)  Sit  at  Giuld.  after  Mich.  T. 
1796.  Park  In8.  74. 
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raerduuits  there.  The  captain  entered  into  a  charter-party  * 
with  Adams  and  Hatton,  to  proceed  from  thence  to  St. 
Amiu^M^  and  there  to  take  in  a  cargo  for  London.  After 
unloading  the  greatest  part  of  the  cargo  at  Moniego  Bay^ 
and  remaining  there  a  months  it  was  verbally  agreed  that 
the  reminder  of  the  cargo  (which  was  lumber)  should  be 
earried  as  ballast  to  St.  Anne^^ — and  accordingly  the  vessel, 
after  taking  in  some  fustic,  proceeded  towards  St.  Ann^s, 
bat  was  wrecked,  and  never  arrived  there.  For  the  pUintiff 
it  was  urged,  that  in  such  an  insurance  the  ship  might  go 
fram  port  to  port ;  and  that  at  all  events  the  goods  were 
protected  by  the  policy,  till  they  were  all  discharged  and 
m£Ay  landed.  Lord  Kenyan  was  clearly  of  opinion,  and  was 
oonfirmed  in  that  opinion  by  a  special  jury,  to  whom  his 
lordship  particularly  referred  on  this  occasion,  that  the  risk 
on  the  ship  ceased  after  she  had  been  moored  at  anchor 
twenty-four  hours  in  the  first  port  of  the  island,  for  the  pur- 
pose of  unloading;  and  the  facts  disclosed  in  this  case  having 
manifested  that  Moniego  Bay  was  also  the  original  destina- 
tkm  of  the  cargo,  and  that  its  not  being  wholly  delivered 
diere  was  only  prevented  by  a  new  agreement,  the  loss  of  the 
goods  cannot  be  recovered  under  this  policy  of  insurance. 
A  ship  insured  to  Jamaica  generally,  cannot  be  permitted  to 
go  round  the  whole  island,  from  port  to  port,  for  the  purpose 
of  unloading  her  cargo,  especially  where,  as  in  this  case, 
the  owner  of  the  ship  and  goods  is  the  same  person.  The 
plaintiff  was  nonsuited. 

In  the  case  of  Cruickskank  v.  Janson  (a)  it  was  held,  that 
under  a  policy  **  at  and  from**  an  island,  a  ship  is  protected 
IB  going  firom  port  to  port  in  the  island.    So,  in  a  case  of 
Warre  v.  Miller  (6),  which  was  an  action  on  a  policy  of   in-  in  a  poUey  at 
snranoe  on  freight,  from  Grenada  to  London,^  it  was  proved  the^ip 
that  there  was  one  custom-house  only  for  the  whole  island  of  !*  p^«<^ 

,        ,  in  going  from 

Grenada  ;  that  the  vessel  arrived  in  safety  in  Grenadot  and  port  to  port, 
diacbarged  a  part  of  her  cargo  at  three  different  bays,  and 

(s)  2  Taunt.  301  (Jb)  4  B.  &  C  53S. 
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she  was  proceeding  to  a  fourth,  to  discharge  the  residue  of 
her  outward  cargo  (the  captain  having  previously  made  en- 
gagements with  several  persons  for  the  homeward  cargo, 
amounting  very  nearly  to  a  full  cargo),  when  she  was  lost  by 
perils  of  the  sea.  It  was  held  that  the  vessel,  at  the  time  of 
the  loss,  was  proceeding  to  the  fourth  bay,  for  a  purpose  con- 
nected with  the  voyage  insured,  and  that  the  underwriter  was 
liable. 

Observations  It  may  here  be  observed,  that,  although  in  the  previous 
ildt?a  refer-     ^^^^^     Forbes  V.  Cowie  (a),  and  Forbes  v.  Aspinall  (6),  it 

cnce  to  the  was  decided  by  Lord  Ellenborouffh,  that  a  ship  could  not  be 
case  of  Forbes       . ,      ,  ,  ,     .     ,      7  ,  i  m  i 

V.  Cowie.       said  to  be  ready  to  take  m  her  homeward  cargo,  whilst  she 

had  her  outward  cargo  on  board,  so  as  to  make  the  policy  on 
the  freight  of  the  homeward  cargo  attach,  in  those  cases  the 
outward  cargo  had  to  be  bartered  for  the  homeward  as  it  was 
landed,  whereas  in  the  present  case  the  captain  had  entered 
into  contracts  for  the  homeward  goods  before  starting  for  the 
fourth  bay,  and  his  sailing  round  the  island  was  in  the  course 
of  his  preparing  to  take  them  in. 
Wbatisaport?  As  the  attaching  of  the  risk  frequently  depends  upon  a 
ship's  arriving  at  or  sailing  from  a  particular  port,  it  is  mate- 
rial to  consider  what  it  is  that  properly  constitutes  a  port,  in 
construction  of  law. 

In  the  case  of  Constable  v.  Noble  (e)  it  was  held  that  a 
policy  ''at  and  from"  a  place,  for  instance,  from  Lyme  to 
London,  which  not  only  designates  a  town  but  a  port  also, 
comprehending  a  large  district  of  coast :  so  that  Bridport, 
which  is  eight  miles  nearer  London  than  the  town  of  Lyme, 
does  not  protect  a  cargo  laden  any  where  within  the  limits  of 
the  port,  such  as  Bridport,  but  must  be  taken  to  refer  to  the 
town  itself. 

Mansfield,  C.  J.,  says: — "If  the  plaintiff  in  this  case  could 
have  proved  an  usage  for  ships  to  load  at  Bridport,  upon  a 
policy  '  at  and  from  Lyme,*  it  might  have  assisted  him,  but 
no  such  usage  was  proved  here." 

(a)  Ante,  p.  166.  (c)  2  Taunt.  403  ;  and  see  Payne 

(6)  Ante,  pp.  161,  l6S,  174.  r.  Hutchinson,  2  Taunt.  405,  n. 
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In  the  case  of  The  Sea  Insurance  Company  of  Scotland  v. 
Gavin  (a),  where  a  brigantine  was  insured  "  to  Barcelona^ 
and  from  thence  to  other  ports  in  Spain,  to  a  port  in  Great 
Briiaim!*  and  she  put  into  a  place^  situate  in  the  recess  of  a 
bay,  having  a  custom-house  and  port-captain^  and  having  also 
warehouses  and  a  jetty,  with  accommoilation  for  small  vessels 
only,  there  being,  however,  convenient  anchorage  for  large 
ones  in  the  roadstead ;  and  the  ship,  having  been  lost  in  the 
roadstead,  this  was  held  to  be  a  port  within  the  meaning  of 
the  policy. 

And  in  the  important  and  recent  case  of  Brown  and  Others  Where  a  res- 
V.  Tatfleur  (6),  in  which  the  meaning,  in  construction  of  law,  ^it'an^^om 
of  the  term  "  port,"  was  fully  discussed  by  the  Court  of  {'^[^^'^he 
King's  Bench.    It  was  an  action  on  a  policy  of  insurance  on  rannot  more 
a    ship,  at  and  from  her  port  of  lading  in  North  America  to  to  another,  five 
LiterpooL^  On  the  trial,  before  Lord  Denman,  C.  J.,  at  the  Jbough^ither 
nttings  in  London,  after  Trin.  Term,  1834,  it  appeared  that  S^hoSc*  bit 
the  ship  was  launched  at  Cocagne,  in  the  province  of  New  are  both  under 
Brunswick,  at  the  end  of  June,  1828 ;  that  a  few  days  after  JurisSfcttonofa 
she  was  afloat  she  began  to  take  in  her  cargo  of  timber  a*  custom-house. 
Cocagne,  and  continued  to  do  so  for  three  weeks.  During 
this  time  the  vessel  was  described  as  lying  "  in  the  stream, 
inside  of  Cocagne  bar."    On  the  1st  August  she  sailed  from 
thence  for  Buktouche,  situate  five  or  seven  miles  distant,  to 
complete  her  loading.    She  arrived  there  in  a  few  hours. 
Cocagne  and  Buktouche  are  situate  in  different  creeks  of  the 
same  bay.    Buktouche  is  not  in  the  Hne  of  voyage  from 
Cocagne  to  Liverpool.    The  vessel  lay  off  Buktouche  three 
weeks,  to  take  in  the  remainder  of  her  cargo ;  and  returned 
to  Cocagne  on  the  2Snd  August,  to  receive  provisions,  and 
get  ready  for  sea.    She  sailed  on  the  31st  August,  and  was 
knt  on  the  voyage.   Cocagne  was  described  by  the  witnesses 
as  a    harbour'*  and    a  port,"  and  Buktouche  as  a  "  port ;" 
but  neither  had  a  custom-house,  though  there  were  officers 


(a)  4  Bligh,  N.  S.  578.  3  Dow.  (6)  9  A.  &  E.  241. 
&  Clark,  135,  S.  C. 
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of  the  customs  at  both  places;  and  it  appeared  that  they  were 
both  within  the  jurisdiction  of  the  custom-house  of  St.  Jokn*s, 
New  Brunswick.  It  was  contended  for  the  defendant  that 
there  had  been  a  deviation;  and  the  Lord  Chief  Justice  gave 
the  defendant  leave  to  move  to  enter  a  nonsuit  on  this  objec* 
tion.  After  argument  at  the  Bar,  Lord  Denman^  C.  J.,  said, 
— I  think  the  rule  for  a  nonsuit  must  be  made  absolute.  It 
was  clear,  on  the  close  of  the  evidence  for  the  plaintifis,  that 
Coeagne  and  Buktouche  were  two  distinct  places,  and  two 
places  at  each  of  which  there  might  be  a  loading.** 

Patteson,  J. — **  I  am  of  the  same  opinion.  We  cannot 
construe  the  words  '  at  and  from  her  port  of  lading/  as  if 
they  were  'at  and  from  her  ports:*  the  expression  used 
points  out  one  single  place.  Nor  can  we  adopt  the  technical 
meaning  to  be  ascribed  to  *  port/  as  signifying  all  that  is  sub- 
ject to  one  custom-house  or  one  port  jurisdiction ;  the  result 
of  which  would  be,  that  a  ship,  under  such  a  policy  as  this, 
might  sail  to  every  port  of  a  district  so  situated.  The  cases 
which  explain  the  meaning  of  the  word  *  port '  are  many  (a). 
Here  I  think  that  'port*  means  the  same  as  place,  and  that 
the  vessel's  place  of  lading  must  be  one  place.  When  she 
once  began  to  take  in  her  cargo  at  Coc€igne,  that  was  her 
place  of  lading,  and  her  removal  afterwards  was  a  deviation. 
The  cases  of  insurances  '  at  and  from  Jamaica*  (referred  to 
in  the  argument)  do  not  apply.  If  the  policy  in  those  cases 
had  said,  '  at  and  from  her  port  of  lading  in  Jamaica  or 
Grenada^  the  commencement  of  the  voyage  would  have  been 
restricted.  In  construing  the  word  'port*  as  the  place  of 
lading,  I  do  not  mean  to  say  that,  if  a  ship  were  at  a  particu- 
lar quay  on  a  river,  as  at  lAverpoolf  and  merely  moved  a  mile 
or  two  off  to  another  quay,  that  would  be  a  deviation,  because 
the  vessel  would  then  be  all  the  time  in  one  port  or  place ; 
but  it  is  a  deviation  if  she  removes  to  a  different  town,  a  dif- 
ferent place  of  habitation,  and  a  point  which  might  itself  be 
her  place  of  lading.** 

(a)  His  Lordship  referred  to  the    of  Scotland  p.  Gavin,  tmte,  p.  ISI. 
case  of  the  Sea  Inaurance  Company 
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Mr.  J.  WUUam  and  Mr.  J.  Colerufge,  concurred,  and  the 
rule  for  the  nonsuit  was  made  absdute. 

In  policies,  the  words  usually  employed  to  express  the  If  a  policy  be 

commencement  and  end  of  the  risk  are  these: — Beginning  begUini^aie 

the  adventure  upon  the  said  goods  and  merchandises,  from  SbJ^'i^gr^ 

the  loading  thereof  on  board  the  said  ship,  and  so  shall  con-  ^ 

tinue  and  endure  until  the  said  ship,  with  the  said  goods,  be  place,  it  will 

arriTed  at  (her  port  of  delivery),  and  until  the  same 

shall  be  discharged  and  safely  landed."   But  this  clause  is  t'bey'b;^^?^^ 

frequently  varied  by  the  agreement  of  the  parties :  and  some- 
•      •    -1      r       ^.      1  «  . 

tunes  the  nsk  on  the  goods  is  made  to  commence  from  the  policy. 

loading  thereon  at  a  given  place,  m  which  the  policy  will 

attach  only  upon  such  goods  as  are  there  put  on  board,  and 

not  on  goods  shipped  elsewhere,  though  they  are  the  very 

goods  meant  to  be  insured,  and  were  on  board  at  the  pUce 

specified  by  the  policy. 

This  was  fully  settled  in  the  case  o(  Robertson  v.  French  (a), 
in  which  Lord  Chief  Justice  EUenborough  delivered  an  eU- 
borate  judgment,  and  very  fully  considered  the  rules  which 
are  to  govern  the  construction  of  policies  of  insurance,  and 
the  effect  of  the  written  words  upon  the  usual  printed  form 
<rf  this  species  of  contract. 

This  was  an  action  on  a  policy  of  insurance  (6),  effected  by 
the  plaintiffs  as  agents,  lost  or  lost  not,  at  and  from  all^ 
engf  or  every  port  and  place  where  and  whatsoever  on  the 
coast  BraMil,  and  qfter  the  llth  day  of  September^  to  the 
Cape  of  Good  Hope,  upon  any  kind  of  goods  and  merchao- 
£ses,  and  also  upon  the  body,  &c.,  of  the  ship  Chesterfield, 
Ac;  beginning  the  adventure  upon  the  said  goods  and  mer- 
chandises from  the  loading  thereof  aboard  the  said  ship,  at 
sM,  any,  or  every  port  and  place  where  and  whatsoever  on  the 
coast  ofBraail,  and  from  the  nth  day  of  September,  1800, 
and  upon  the  said  ship,  &c.,  in  the  same  manner;  and  so 
shall  continue  and  endure  during  her  abode  there  upon  the 
said  ship,  &c«,  and  further  until  the  said  ship,  &c.,  and  goods, 

(«)  4  East,  Ida  written,  the  rest  of  the  policy  set 

(k)  The  words  in  italics  were    out  was  in  the  uiual  printed  form. 
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&C.5  shall  be  arrived  at  SimtnCs  Bay  or  Table  Bay,  both  or 
either,  with  liberty  to  call  at  St.  Helena,  or  elsewhere,  upon 
the  said  ship,  &c.,  and  upon  the  goods,  &c.,  until  the  same 
be  there  discharged,  &c.  And  it  shall  be  lawful  for  the  said 
ship,  &c.,  in  this  voyage  to  proceed  and  sail  to  and  touch  and 
stay  at  any  ports  or  places  whatsoever,  particularly  backwards 
and  forwards,  and  to  and  from  those  under  the  Portuguese 
Government,  or  any  port,  place,  island,  or  elsewhere  on  the 
coast  of  South  America,  without  being  deemed  any  deviation, 
and  without  prejudice  to  this  insurance.  The  said  ship,  ftc, 
goods,  &c.,  valued  at  15,680/.,  being  upon  goods,  ship,  and 
freight,  separately  valued  as  under.  And  in  case  of  capture, 
detention,  or  seizure,  by  any  power  whatever,  to  pay  a  total 
loss  upon  receiving  documents  of  her  being  carried  into  port, 
and  without  inquiry  into  the  regularity  or  irregularity  of  her 
proceedings  ;  and  with  liberty  to  sell,  barter,  exchange,  load 
or  unload  the  interest^  in  part  or  whole,  at  the  island  of  St. 
Catherine,  or  elsewhere,  where,  and  whatsoever.  Touching 
the  adventures  and  perils,  &c.  [This  part  of  the  policy  was 
in  the  common  form].  At  the  rate  of four  guineas  per  cent., 
to  return  three  pounds  and  ten  shillings  should  the  ship  have 
arrived,  or  this  risk  otherwise  have  ceased,  on  or  before  the 
nth  of  September.  In  witness,  &c."  At  the  bottom  of  the 
policy,  the  goods  were  valued  at  13,316/.;  ship  at  l,550L; 
and  freight  at  814/.  The  plaintiffs  declared  as  agents  of 
Robertson  and  Walker,  upon  a  loss  by  the  arrest  and  restraint 
of  the  king's  ships.  And  at  the  trial  before  Lord  Ellen- 
borough,  C.  J.,  at  the  Sittings  after  Hilary  Term,  at  Guild- 
hall, it  was  admitted  that  the  goods  were  of  the  value 
insured,  and  had  been  put  on  board  the  ship  Chesterfield  at 
the  Cape  of  Good  Hope.  Much  of  the  evidence  turned 
upon  the  question,  whether  the  object  of  the  voyage  were  to 
trade  with  the  Spanish  settlements  in  South  America Spaim 
being  then  at  war  with  this  country?  or,  whether  it  were 
only  in  contravention  of  the  trading  laws  of  Portugal?  But 
nothing  turned  upon  that  point  in  the  case  as  presented  for 
the  consideration  of  this  Court. 
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It  is  sufficient  to  state,  that  after  the  cargo  had  been  taken 
1  at  the  Cape  of  Good  Hope,  the  sliip  went  from  thence, 
n  the  7th  of  February ,  1800,  to  Benguela,  on  the  coast  of 
f/itca,  and  afterwards  to  SU  Catherine's,  on  the  coast  of 
twazU,  on  the  30th  of  May ;  then  to  Rio  Janeiro  on  the 
7th  of  July:  staid  there  upwards  of  two  months,  and  re- 
lained  on  the  coast  till  the  latter  end  of  November,  when,  on 
xcpicion  of  illicit  trading  with  the  Spanish  enemy,  she  was 
kken  possession  of  by  some  of  his  Majesty's  ships  of  war, 
carried  again  to  the  Cape,  with  the  original  cargo  on 
CMrd,  where  she  was  libelled  by  the  captors  in  the  Vice- 
^^Imiralty  Court  there,  on  which  the  assured  abandoned  to 
■c  underwriters;  and  the  ship,  after  being  liberated  by  the 
^Btence  of  the  Court,  was  sold  there,  and  has  since  arrived 
I  England,  about  October,  1802. 

Lord  EUenborough,  C.  J.,  now  delivered  the  judgment 
f*  the  Court.  "This  rule  was  moved  for,  secondly,  That 
policy  on  this  ship  and  cargo  never  attached  ;  the  adven- 
1T8  on  the  cargo  being  by  the  terms  of  the  policy  made  to 
i^mmence  from  the  loading  the  goods  aboard  the  ship  on  the 
^ast  of  Brazil;  an  event  which,  as  it  was  contended  by  the 
^fendant,  never  happened,  inasmuch  as  the  goods  were  not 
^aded  there,  but  at  the  Cape  of  Good  Hope.  And  it  was 
Leo  contended  on  the  part  of  the  defendant,  that  the  adven- 
ATe  on  the  ship,  being  by  the  terms  of  the  policy  made  to 
'^gin  in  the  same  manner  with  that  on  the  goods,  could  of 
have  no  commencement,  if  that  on  the  goods  never 
^tached.  [After  stating  the  policy  as  before  mentioned,  his 
Lordship  proceeded]. 

''In  the  course  of  the  argument  it  seems  to  have  been 
^med  that  some  peculiar  rules  of  construction  apply  to  the 
^cniis  of  a  policy  of  assurance  which  are  not  equally  appli- 
cable to  the  terms  of  other  instruments  and  in  all  other  cases: 
it  is  therefore  proper  to  state  upon  this  head,  that  the  same 
ule  of  construction  which  applies  to  all  other  instruments, 
pplies  equally  to  this  instrument  of  a  policy  of  insurance, 
iz^  that  it  is  to  be  construed  according  to  its  sense  and 
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meaning,  as  collected  in  the  first  place  from  the  terms  used 
in  it,  which  terms  are  themselves  to  be  understood  in  their 
plain,  ordinary,  and  popular  sense,  unless  they  have  generally 
in  respect  to  the  subject-matter,  as  by  the  known  usage  of 
trade,  or  the  like,  acquired  a  peculiar  sense  distinct  from  the 
popular  sense  of  the  same  words;  or  unless  the  context 
evidently  points  out  that  they  must  in  the  particular  instance, 
and  in  order  to  effectuate  the  immediate  intention  of  the 
parties  to  that  contract,  be  understood  in  some  other  special 
and  peculiar  sense.  The  only  difference  between  policies  of 
assurance,  and  other  instruments  in  this  respect,  is,  that  the 
greater  part  of  the  printed  language  of  them,  being  invariable 
and  uniform,  has  acquired  from  use  and  practice  a  known  and 
definite  meaning,  and  that  the  words  superadded  in  writing 
(subject  indeed  always  to  be  governed  in  point  of  construc- 
tion by  the  language  and  terms  with  which  they  are  accom- 
panied) are  entitled  nevertheless,  if  there  should  be  any 
reasonable  doubt  upon  the  sense  and  meaning  of  the  whole, 
to  have  a  greater  effect  attributed  to  them  than  to  the  printed 
words,  inasmuch  as  the  written  words  are  the  immediate 
language  and  terms  selected  by  the  parties  themselves  for  the 
expression  of  their  meaning,  and  the  printed  words  are  a 
general  formula  adapted  equally  to  their  case  and  that  of  all 
other  contracting  parties  upon  similar  occasions  and  subjects. 

"  As  to  the  second  point  made  in  this  casei  viz.,  that  the 
policy  on  the  ship  and  goods  never  attached :  it  is  asserted 
on  the  part  of  the  defendant,  that  the  adventure  in  quesdon 
as  to  its  commencement,  according  to  the  natural  and  obvious 
meaning  of  the  language  and  terms  of  the  policy,  depends 
upon  and  is  limited  by  the  co-existence  and  concurrence  of 
>three  several  circumstances,  viz.,  one  of  place,  one  of  time, 
and  one  of  event  or  fact.  And  first  of  place,  that  it  is  to 
attach  on  the  coast  of  Brazil:  secondly,  of  time,  that  it 
should  attach  there  after  the  17th  o( September :  and  thirdly, 
of  event,  that  the  goods  should  have  been  then  loaden  at 
some  port  or  place  on  the  coast  of  Brazil.  The  adventure 
upon  the  ship  is  in  terms  declared  to  begin  ''in  the  same 
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■uumery**  t.  e.^  at  the  time,  and  place^  and  after  the  happen- 
ing of  the  erenti  before  described  and  specified  in  respect  to 
the  cargo*  But  it  is  argued  on  the  part  of  the  pkdntiffsi  that 
die  Utter  circumstance  of  event  or  fact,  as  I  have  termed  \i, 
does  not  affect  the  commencement  of  this  adventure :  and 
thai  the  words  '  from  the  loading  thereof  aboard  the  said 
sUp/  are  either  to  be  rejected  wholly;  in  which  case  the 
poGcjrwiU  stand  thus,  'beginning  the  adventure  upon  the 
sttd  goods  and  merchandises  at  all,  any,  or  every  port  and 
place  where  and  whatsoever  on  the  coast  of  Braxil,*  without 
itgard  to  the  place  at  which  such  goods  may  have  been  in 
tact  antecedently  laden ;  or  that  the  words,  *  from  the  loading 
thereof  aboard  the  said  ship  'at,'*  are  to  be  understood  from 
the  time  of  the  ship's  being  with  the  goods  laden  on  board 
her,  or  having  such  her  cargo  on  board  her,  at  the  place 
MotioDed  in  the  policy,  t.  e.,  in  this  case,  at  the  coast  of 
BtrmniL  The  objection  to  the  first  of  these  constructions 
(besides  the  difficulty  of  wholly  rejecting  words  having  an 
spparently  significant  meaning,  and  referring  distinctly  to  an  act 
to  be  done  at  a  given  place)  is  stated  to  be  this,  that  if  the  cargo 
insured  be  understood  to  be  generally  a  cargo  at,  or  a  cargo 
oo  board  on  the  coast,  and  not  one  actually  and  originally 
liken  in  npon  the  coast,  the  policy  would  in  that  case  cover 
the  risk  on  two  successive  cargoes,  i .  on  the  outward  cargo 
with  which  the  ship  should  be  in  a  loaded  state  on  the  coaai 
dka  the  17th  oiSeptember^  and  the  homeward,  or  that  which 
It  should  take  in  there;  and  that  it  would  not  be  just  towards 
the  onderwriter  so  to  construe  the  words,  as  to  cover  thereby 
ia  his  risk  two  successive  cargoes,  when  one  original  cargo 
only,  according  to  all  the  ordmary  usages  of  trade  and  practice 
of  insoraiiGe  as  appHed  to  such  form  of  words  must  be  under- 
stood to  be  meant,  in  addition  to  the  liberty  of  sale,  barter, 
nd  esdiaiige,  given  by  a  subsequent  part  of  the  policy :  and 
farther  lo  reject  emphatical  words,  in  order  to  accomplish  a 
eoDStmction  so  much  to  the  apparent  disadvantage  of  the 
onderwriter*  And  indeed  if  only  one  original  cargo  were 
peant  to  be  covered,  a  Brazil  wgo  appears  to  have  the  best 
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claim  to  be  considered  as  that  one.  For  it  would  be  pre- 
posterous to  consider  the  policy  as  meant,  in  preference  to 
any  other  one  cargo,  to  cover  a  cargo  taken  in  at  the  Cape 
of  Good  Hope^  and  which  should  remain  unprotected  as  far 
as  this  policy  is  concerned,  wherever  it  should  be,  till  the  17th 
of  September,  and  from  that  day,  if  it  were  then  on  the  coast 
of  Brazil,  should  be  protected  there,  and  during  the  courae 
of  barter,  sale,  and  exchange  at  the  island  of  St.  Catherine 
and  elsewhere,  and  during  its  reconveyance  afterwards  back 
to  the  Cape  from  which  it  had  originally  proceeded.  The 
same  objection  in  a  great  measure  applies  to  the  second 
construction,  which  without  wholly  rejecting  the  words  'from 
the  loading  thereof  aboard  the  said  ship,'  considers  the  goods 
as  the  subject  of  insurance  when,  after  the  17th  of  September, 
they  should  be  in  a  loaded  state  at  the  coast  of  Brazil :  for 
this  construction  would  equally  exclude  the  possibility  of 
covering  by  this  policy  an  homeward  cargo  taken  in  at  the 
coast  of  Brazil  to  be  carried  to  the  Cape,  provided  the  ship 
should  have  arrived  on  the  coast  of  Brazil  with  an  original 
cargo  on  board ;  unless  indeed  two  successive  cargoes  could 
be  covered  by  a  policy  conceived  in  these  terms.  But  the 
most  natural  construction  of  the  words,  if  the  immediate  letter 
of  them  were  less  directly  applicable  to  a  cargo  taken  in  on 
the  coast,  seems  to  be  to  make  them  apply  to  a  cargo  to  be 
carried  to  the  terminus  ad  quern,  upon  and  within  the  imme- 
diate limits  of  the  voyage  described  in  the  policy,  rather  than 
to  a  cargo  conveyed,  as  it  should  seem,  in  the  course  of 
useless  circuity  from  the  place  from  which  the  ship  originally 
proceeded  before  the  voyage  in  question  had  commenced; 
continuing,  except  inasmuch  as  it  might  be  altered  by  barter, 
sale,  and  exchange,  on  board  during  the  voyage,  and  to  be 
delivered  at  the  place  at  which  the  voyage  is  at  last  appointed 
to  terminate.  But  the  question  naturally  occurs,  is  there  any 
thing  to  be  found  in  the  policy  which  assigns  to  these  words 
a  sense,  thus  apparently  different  from  the  ordinary  gram- 
matical sense  ofthem  ?  And  looking,  as  we  are  obliged  to  do, 
to  the  policy,  and  to  the  policy  alone,  in  order  to  collect  the 
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Qtention  of  the  parties  as  to  the  commencement  and  duration 
f  the  adventure  thereby  protected,  we  cannot  feel  ourselves 
I  liberty  to  disjoin  in  point  of  effect  and  construction  the 
rords,  *  at  all  or  any  port  or  place  on  the  coast  of  Brazil,' 
TOD  the  words,  '  from  the  loading  thereof  aboard  the  said 
ihip,'  by  which  they  are  immediately  preceded,  and  with 
lUch  by  immediate  context  they  appear  to  us  to  be  neces- 
KrOy  united.  If  the  same  words  had  not  been  thus  incor- 
porated with  the  body  of  the  text  of  the  printed  words, 
nd  made  to  form  therewith  one  entire  and  continued  chain 
9f  words,  and  one  unbroken  sentence  of  intelligible  expres- 
BODt  all  applicable  to  the  same  subject-matter,  it  might 
perhaps  have  been  open  to  us  to  have  given  them  a  different 
Ktoing,  and  to  have  considered  them  as  words  written  in 
lie  margin  of  the  policy,  (and  applying,  therefore,  indefinitely 
to  the  whole  of  the  policy,  and  not  to  any  particular  part  of 
tj^tre  usually  considered ;  that  is,  as  controlling  the  sense  of 
ndi  parts  of  the  printed  policy  to  which,  in  sound  construc- 
kn,  and  by  reasonable  reference,  they  may  appear  to  apply, 
b,  for  instance,  where  the  word  ship  is  written  in  the  margin 
if  the  policy,  or  freight,  or  goods:  in  such  case  the  general 
erm  of  the  policy,  applicable  to  other  subjects  besides  the 
trticolar  one  mentioned  in  the  margin,  are  thereby  consi- 
ered  as  narrowed  in  point  of  construction  to  that  one.  And 
tti  is  done  in  cases  where  the  subject  meant  to  be  insured  is 
9  more  remote  from  '  ship  and  goods,'  the  only  subjects  of 
iioranee  in  the  printed  policy;  viz.,  where  the  object  of 
le  insurance,  as  declared  by  the  marginal  memorandum,  is, 
oney  lent  on  bottomree  or  respondentia,  or  the  like :  the 
eaning  of  which  marginal  memorandum  may  be  translated 
m: — We  mean  to  insure  the  subject  so  named,  'freight* 
r  instance,  arising  and  accruing  during  the  limits  of  the 
yage  within  described,  from  the  carriage  of  goods  on  board 
i  ship  within  mentioned,  against  the  perils  within  enu- 
rated,  and  upon  the  premium  herein  specified.  In  other 
rds,  we  adopt  the  general  language  of  the  policy,  as  far  as 
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it  may  serve  to  effectuate  this  object,  and  no  further.  Had, 
indeed,  the  subject-matter  of  the  insurance  itself,  or  the 
character,  situation,  and  description  of  the  persons  making 
it,  or  any  other  circumstance  attending  the  insurance  pointed 
out  and  required  a  narrow  rule  of  construction,  the  ordinary 
effect  of  these  words  might  perhaps  hare  been  in  such  caae 
controlled :  but  can  any  such  restrictive  rule  of  constmctkm 
be  applied  to  the  words  '  at  all,  &c.,  ports  and  places  on  tke 
coast  of  Brazil,'  as  they  occur  here,  without  shaking  the  fun- 
damental rules  of  construction  as  applicable  to  all  deeds 
and  instruments  whatsoever?  Feeling,  therefore,  the  impos- 
sibility of  assigning  to  these  words  any  other  place  in  or  with 
reference  to  this  contract  than  what  the  parties  themselves 
have  done,  and  feeling  the  impossibility  of  assigning  to  them 
in  that  place,  and  with  the  context  which  attends  them,  any 
other  meaning  than  what  they  obviously  and  in  their  plain 
grammatical  sense  import,  we  are  obliged  to  say  that  the 
adventure  could  only  attach  on  goods  and  ship  after  a  loading 
of  goods  had  taken  place  on  the  coast  of  Brazil:  and  as  that 
circumstance  or  event  never  took  place  in  the  present  instance, 
that  the  policy  of  course  never  attached  at  all.  It  certainly 
was  in  the  contemplation  of  the  parties  that  the  risk  meant 
to  be  insured  might  have  ceased  before  the  17th  of  September, 
1800,  and  a  return  of  premium  is  provided  in  that  event:  bat 
I  do  not  think  that  the  construction  of  the  rest  of  the  policy 
is  so  materially  affected  by  this  stipulation  as  to  require  any 
particular  observations  upon  it.  Upon  the  whole,  we  are  of 
opinion  that  this  rule,  which  calls  on  the  plaintiff  to  Aew 
cause  why  the  verdict  should  not  be  set  aside,  and  a  nonsuit 
entered,  must  be  made  absolute.** — Rule  absolute. 

The  subject  treated  of  in  the  preceding  case,  namely,  whe- 
ther a  policy  from  A.  to  B.,  beginning  the  adventure  npon 
the  said  goods,  from  the  loading  thereof  aboard  the  said 
ship  shall  cover  a  policy  for  goods  loaded  antecedently  to 
the  vessel  being  at  A.,  has  been  the  subject  of  much  discus- 
sion from  the  time  of  Lord  Manffield  to  the  present 
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I  Hodgson  Richardson  (o),  the  case  was,  that  the  ship  J^^^j^^^^JJJ^* 
insured  at  and  from  Genoa,  (the  adventure  to  begin  from  port  of  lo^liDg 
loading  to  equip  for  this  voyage)  Uable  to  average :  her  policy, 
ting  consisting  of  potash,  verdigris,  and  cotton,  and 
sr  perishable  commodities.  This  loading  was  put  on 
rd  at  Legkomf  the  10th  August,  and  the  vessel  had  lain 
Genoa  about  five  months,  being  originally  bound  for 
Uw;  but  losing  her  convoy,  she  put  into  Genoa  the  13th 
pif^,  and  lay  there  till  the  5th  of  January,  when  she 
ed.  The  insurance  was  made  on  the  SOth  January,  at 
ich  time  the  facts  were  known  to  the  assured,  but  not  com- 
nctted  to  the  underwriter.  A  few  days  after  she  put  to 
•he  was  shattered  by  a  storm,  and  the  cargo  considerably 
liged.  The  assured  brought  his  action  on  the  policy ; 
the  jury  found  a  verdict  for  the  plaintiff.  And  now 
fUm  and  Dunning  moved  (Eas.  Term,  4  Geo.  3,  K.  B.) 
I  new  trial,  contending  tliat  the  policy  was  bad  "  ab  initio'* 
want  of  a  due  disclosure  of  the  circumstances ;  as  Genoa, 
■  the  wording  of  the  policy,  imported  to  be  the  port  of 
ling :  and  the  goods  were  liable  to  have  taken  damage  by 
ng  lain  so  long  aboard :  and  therefore,  although  the  pre- 
t  loss  actually  happened  by  a  storm,  still  the  policy  being 
[inally  bad,  the  assured  cannot  recover.  Lord  MansJieU, 
I.:  In  this  case  the  verdict  ought  not  to  stand.  The 
ition  is,  whether  there  was  a  sufficient  disclosure,  t.  e., 
rther  the  fact  concealed  was  material  to  the  risk  run. 
is  is  a  matter  of  fact,  and,  if  material,  the  consequence  is 
ter  of  law  that  the  policy  is  bad.  Now  who  can  say,  that 
ilk  was  run  during  the  five  months'  stay  at  Genoa,  or  no 
lage  happened  in  that  period  ?  The  policy  is  founded 
a  a  misrepresentation ;  the  ship  is  insured  at  and  from 
loa  to  Dublin,  the  adventure  to  begin  from  the  loading  to 
p  for  this  voyage.  This  plainly  implies  that  Genoa 
the  port  of  loading.  And  at  the  trial  all  the  witnesses 
,  that  it  was  material  to  acquaint  the  underwriter  whether 


(a)  1  W.  Black.  463. 
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the  insurance  was  to  be  at  the  commencement  or  the  middle 
of  the  voyage.**  Wilmot^  J.-r-"  The  fact  disclosed  by  this 
policy  is  not  true,  viz.^  that  Genoa  is  the  loading  port,  for  so 
it  must  be  understood.  And  in  such  cases  I  will  not  specu- 
late on  the  materiality  or  immateriality  of  the  fact  Not  but 
I  think  the  length  of  the  stay  at  Genoa  is  very  material  in 
the  case  of  such  perishable  commodities."  Rule  for  a  new 
trial,  absolute. 

In  the  case  of  Robertson  v.  French^  it  may  be  remembered 
that  the  loading  was  confined  to  a  particular  place,  beginniog 
the  adventure  upon  the  said  goods  from  the  loading  thereof 
aboard  the  said  ship  at  all,  any,  or  every  port  or  place  where 
or  whatsoever,  on  the  coast  of  Brazil whereas  the  goods 
were  not  loaded  there,  but  at  the  Cape  of  Good  Hope.  In 
the  case  of  Homyer  v.  Lushington  (a),  the  action  was  on  a 
policy  of  insurance  at  and  from  Gottenburg  to  J^ga^  or  any 
ports  in  the  Baltic^  upon  goods  and  ship  Amelia,'^  begin- 
ning the  adventure  upon  the  goods  from  the  loading  thereof 
aboard  the  said  ship  at  Gottenburg.  The  declaration  averred 
that  on  the  ISth  September,  1809,  the  ship  was  in  good 
safety  at  Gottenburg,  and  that  the  cargo  in  the  policy  and 
memorandum  mentioned  was  of  great  value :  and  that  after- 
wards the  ship,  with  the  cargo,  set  sail  from  Gottenburg,  and 
arrived  at  Riga,  where  with  the  cargo  she  was  taken, 
arrested,  and  detained  by  the  emperor  of  Russia,  and  wholly 
lost.  At  the  trial,  before  Lord  EUenborough,  C.  J.,  at  the 
London  sittings  after  Trin.  Term,  181 1,  it  appeared  that  the 
goods  insured  were  laden  on  board  the  ship  in  the  port  of 
London.  Lord  EUenborough  directed  the  jury  to  find  a 
verdict  for  the  defendant,  reserving  leave  to  enter  the  verdict 
for  the  plaintiff.  After  the  argument  upon  the  point  in  the 
casCi  on  the  subject  of  our  present  inquiry,  Lord  Ettem^ 
borough,  C.  J.,  said,  When  this  question  was  first  agitated, 
I  had  a  difficulty  in  putting  the  construction  which  is  now 
contended  for  upon  words  I  really  believe  bore  a  different 


(a)  15  East,  46,anU,  p«  158. 
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conttrucdon  in  the  commercial  understanding  of  those  who 
Tued  them.    However,  the  Court  came  to  a  decision  on  the 
point  in  the  case  of  Robertson  v.  French :  and  this  question 
DOW  comes  before  us  after  the  case  of  Spitta  v.  Woodman{a). 
It  is  therefore  no  longer  doubtful  what  construction  is  to  be 
pot  upon  these  words.    It  is  to  be  considered  also  in  aid  of 
inch  construction,  that  the  goods  may  have  been  damaged  in 
their  transit  from  London  to  Gottenburg,  which  might  cast 
Bpon  the  underwriter  a  damage  occurring  anterior  to  the 
commencement  of  the  risk.    It  seems  to  me,  therefore,  that 
under  the  terms  of  this  policy,  the  risk  upon  these  goods  never 
attached,  and  there  must  be  a  proportional  return  of  premium.** 
I    Grose,  J.  concurred.    Bayley,  J. :      In  De^Symonds  v. 
\    Skedden  (6),  the  Court  of  Common  Pleas  seems  to  have 
entertained  the  same  opinion.**   And,  at  length,  both  in  the 
Court  of  King's  Bench,  and  in  the  Common  Pleas,  it  was 
docided,  that  where  the  words  of  the  policy  were  general 
''at  and  from  a  place,**  and  the  adventure  on  the  goods  to 
hegm  from  the  loading  thereof  on  board  the  ship  (without 
laying  where),  as  in  Spitta  v.  Woodman  (c),  and  Langhom  v. 
Bofdy  (d),  and  MelUsh  v.  AUnutt{e),  goods  loaded  on  board 
M)re  the  arrival  at  the  place  named  as  that  from  which  the 
riik  is  to  commence,  will  not  be  protected. 

But  wherever  the  Court  can  collect  from  the  circum- 
atances  of  the  case,  or  from  the  words  used,  that  it  was  the 
intention  of  the  parties  to  cover  such  antecedent  loading, 
^  will  give  the  policy  that  construction.    Thus  in  the  case 
^Nonnen  v.  Kettlewell  {/),  which  was  an  insurance  on  But  if  part  of 
•ogar  free  of  particular  average,  at  and  from  Landscrona  to  {^^^f^^^, 
^9lgastj  the  underwriters  had  been  informed  that  part  of  luicied  at  the 
Ae  goods  bad  been  shipped  on  board  the  same  vessel  some  IS^^t^enabt'e 
months  before,  at  Gottenburg.    Part  of  the  cargo  was  taken  be^w^ctid  : 
ootof  the  ship's  hold,  and  landed  on  the  quay,  and  replaced 
10  the  ship.    A  sufficient  quantity  was  taken  out  to  enable  loading  within 

(a)  2  Taunt  416.  (4  4  Taunt.  628. 

ib)  2  Boa.  &  PnU.  153.  («)  2  M.  &  S.  106. 

ie)  2  Taunt  416.  (/)  16  East,  176. 

o 
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t!re  tcnu  of    the  Custom-faouse  officers  at  Landscrona  to  examine  the  whole 
tbc  poGcT.      Q^YgQ  on  board,  the  duties  on  which  were  paid.    The  Court 
held  this  to  be  an  actual  unloading  and  reloading  a  part,  and 
virtual  reloading  of  the  whole,  as  far  as  unloading  and  re- 
loading were  necessary  for  the  purpose  of  ascertaining  and 
paying  the  duties  at  that  port,  which  according  to  the  policy 
is  to  be  regarded  as  the  loading  port.    So,  also,  in  the  case 
So,  if  a  policy  of  Bell  V.  Hobson  (a),  where  a  policy  was  on  goods  at  and 
a^coudnoation  from  Gotienburg,  to  take  in  and  discharge  goods  wherever 
pl^cieTgoods        ^^'P        touch  at,  declared  it  to  be  in  continuation  of 
picTiousiy      former  policies.    The  defendant  was  not  an  underwriter  on 

loaded  will  be 

covered  by  it.  the  former  policies,  and  the  goods  insured  were  in  fact  loaded 
at  Virginia;  the  Court  thought  this  memorandum  indicated 
that  the  prior  loading  was  in  the  contemplation  of  the  parties* 
Where  the  And  in  the  case  of  Gladstone  v.  Clay  (6),  where  the  word 
gknm^e*^  "  wheresoever"  was  added  thus,  beginning  the  adventure  upon 
the  ffliid'^^ocSs*  ^^'^  goods  from  the  loading  thereof  on  board  wheresoever, 
from  the  load,  the  Court  thought  this  word  sufficient  to  cover  the  loading 
bcwrd  wher^°  wheresoever  it  should  take  place,  and  to  draw  the  case  out 
hdrto  cover  Construction  put  on  former  cases,  and,  therefore, 

the  loading      where  coods  were  insured  "at  and  from  Pernambuco  to 

wheresoever  it 

took  place.  Afaranfiom,  and  at  and  from  thence  to  Liverpool  from 
the  loading  thereof  on  board  the  said  ship,  wheresoever,  ftc** 
the  goods  were  loaded  at  Liverpool  to  be  delivered  and 
sold  at  Pernambuco,  and  the  ship  was  to  be  sent  back  to 
London:  and  the  goods  were  sold  at  Pernambuco^  except 
twenty-six  cases,  which  were  sent  in  the  same  ship  to 
be  disposed  of  at  Maranham^  together  with  other  goods  to 
be  carried  to  Maranham  and  thence  to  Liverpool  on  the 
plaintiff's  account :  the  twenty-six  cases  were  not  unloaded 
but  remained  on  board  till  the  loss  which  happened  between 
Pernambuco  and  Maranham:  it  was  held  that  the  policy 
covered  the  twenty-six  cases. 

But  where  the  assured  have  by  the  express  terms 
which  they  have  used  in  the  policy  confined  the  risk  to 


(a)  IC  East,  240. 


'Jj)  1  M.&  S.  418. 
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die  goods    from  the  loading  thereof"  at  a  particular  place, 
stilly  although  there  may  be  reason  to  believe  that  the 
intention  of  the  assured  was  to  protect  the  goods  actually  on 
liMNird  at  the  time  of  the  loss,  whether  belonging  to  the 
outward  as  well  as  the  homeward  voyage,  the  Court  will 
Msot  feel  itself  at  liberty  to  give  effect  to  their  intention,  but  in 
construction  of  the  policy  it  will  be  guided  by  the  express 
^rm8  they  have  used. 

And  therefore,  in  the  case  of  Rickman  v.  Cargtairs  (a),      *  valued 

t  .  11  .         .  .  ,  policy  on  goods 

rnere  a  ship  was  bound  on  a  bartering  expedition,  and  at  and  from 
insurance  was  made  on  goods  **  beginning  the  adventure  AfriMTto^tiie 
<r«m  the  loading  thereof  on  board  the  said  ship  twenty-four  ^»P*8port  of 

°  r  J  discbarge  m  the 

nours  after  her  arrival  on  the  coast  of  Africa,**  and  a  loss  took  United  King- 
place  when  a  portion  of  the  goods  of  the  outward  voyage  was  ginning  the  ad. 
on  board  and  a  considerable  portion  of  the  homeward  ^e\oid'ing™ 

»iot  shipped  at  the  time,  it  was  held  that  the  policy  did  *^p*^ 

'^^  .  ,  r      ^  ship  •«  twenty- 

ttot  cover  that  portion  of  the  goods  of  the  outward  voyage  four  hours  after 
<^  board  at  the  time,  notwithstanding  by  a  memorandum  the  coast  of 
annexed  to  the  policy  the  insurance  was  declared  to  be  ^[p^entona* 
on  tbe  cargo  valued  at  a  certain  sum,  and  that  the  part  bartering 

,  ,  yoyage,  held 

Of  the  outward  cargo  then  remaining  on  board,  together  that  the  policy 

^th  tbe  portion  already  shipped,  made  up  the  valuation  ^epart^fthe* 

the  policy,  and  that  the  policy  was  to  be  opened  and 

^lic  assured  was  to  recover  only  a  proportion  of  the  value  time,  though 

Estimated  on  the  part  of  the  homeward  cargo  shipped  at  the  randunTthe 

time.   And  Lord  Denman,  C.  J.,  delivering  the  judgment  of  ^^^"^^l 

tte  Court  said,  "  In  this  case  it  is  with  regret  we  find  certain  price, 

,  ,      •  .  and  the  goods 

^Hinelves  obliged  to  come  to  the  conclusion  that  the  plaintiffs  shipped  to^e- 
^re  not  entitled  to  recover  for  a  total  loss ;  because  it  appears  pj[  of\hc  q^^, 
^eij  likely  that  the  assured  intended  by  this  policy  to  insure  J^^^/" 
both  the  outward  and  the  homeward  cargo,  and  to  have  time  of  the  loss 

I  amounted  to 

▼allied  both ;  inasmuch  as  a  great  part  of  the  outward  cargo  that  yalue ; 
would,  in  such  a  voyage  remain  on  board,  and  would  be  MUcy'wM  U) 
continually  varying  in  the  course  of  barter,  and  nothing 
it  more  probable  than  that  the  entire  cargo  should  be  valued,  to  recoyer  only 


(a)  5  B.  &  Ad.  651. 
o2 
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thr^Sue*^**^  prevent  difficulty  of  valuation,  iii  the  case  of  a  losa. 
mated  on  the  Unfortunately,  however,  they  have  used  words,  which 
^elwrd  will  not,  we  think,  effectuate  that  intention.  The  question 
^tXtimt^  in  this  and  other  cases  of  construction  of  written  instm- 
roents  is,  not  what  was  the  intention  of  the  parties,  but 
what  is  the  meaning  of  the  words  they  have  used.  The  cases 
of  Robertson  v.  French  (a),  Spitta  v.  Woodman  (6),  Lamg- 
home  V.  Hardy  (c),  and  others  have  established,  that  where 
the  policy  is  upon  goods,  "  from  the  loading  thereof*  either 
from  a  particular  place,  or  in  blank  upon  a  voyage  from  one 
place  to  another,  it  does  not  attach  upon  goods  previously  on 
board  ;  but  this  being  a  strict  construction,  has  been  relaxed 
when  there  was  anything  on  the  face  of  the  instrument 
to  satisfy  the  Court  that  the  policy  was  intended  to  cover 
goods  previously  on  board,  {d)  The  question  then  is,  whether 
there  is  anything  disclosed  upon  the  face  of  this  policy 
by  which  the  Court  can  be  convinced  that  it  was  intended  to 
attach  upon  the  outward  cargo,  the  nature  of  the  voyage,  of 
which  the  underwriter  must  be  presumed  to  be  cognizant, 
being  also  taken  into  consideration  ? 

The  only  circumstance  which  can  have  this  effect,  is  the 
memorandum,  which  declares  the  insurance  to  be  '  on  the 
cargo  valued  at  4800/.'  and  it  occurred  at  one  time  to  a  part 
of  the  Court  that  this  raised  a  presumption  that  the  parties 
contemplated  such  a  cargo  to  be  the  substance  of  the 
insurance  as  was  capable  of  being  valued  at  the  full  amount 
insured  when  the  policy  attached,  t.  e.  when  the  ship 
had  arrived  twenty-four  hours  on  the  coast  of  Afriect^  and 
that  the  entire  cargo,  consisting  of  outward  and  homeward 
goods,  would  alone  answer  that  description.  If  this  were 
clearly  the  meaning  of  the  clause  we  agree  that  we  might 
reject  or  qualify  the  words  '  from  the  loading  thereof  on  board 
the  ship,'  as  we  certainly  might  have  done,  if  it  had 
been  said  expressly  in  the  memorandum,  that  the  insurance 

(a)  4  East,  1 30.  ((f)  As  in  Bell  v.  Hobsoo,  16  East. 

(6)  2  Taunt.  416.  260,  and  Gladstone  v.  CUy,  1  M. 

(c)  4  Taunt.  628.  &  S.  418. 
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iras  00  the  cargo  both  outward  and  homeward,  valued 
at  iSOOL    But  the  difficulty  is  to  make  out  that  this  is 
demeaning  of  the  memorandum  in  question.   Suppose  the 
Words  of  the  memorandum  had  been  '  on  the  homeward 
Ottigo'  valued  at  the  same  sum,  would  there  have  been  any 
inconsistency  in  making  such  a  valuation,  and  would  the  fact 
ftlmcrefore  of  making  such  a  valuation  enable  the  Court  to  say 
^Bat  the  word  homeward  must  be  rejected,  and  the  insurance 
Applied  to  the  whole  of  the  goods  on  board  ?    Or  suppose 
^^at  in  the  earlier  part  of  the  policy,  the  insurance  had 
'  upon  any  kind  of  goods  and  merchandizes,  laden  on 
Itaard,  after  twenty-four  hours  after  arrival  on  the  coast 
of  j^friea,*  would  the  valuation  by  the  memorandum  in  any 
Way  have  qualified  or  varied  the  subject  of  insurance  ?   If  it 
woald  not,  neither  can  it  in  the  present  case;  for  the 
declaration  in  the  policy,  that  the  adventure  is  to  begin  'from 
loading  thereof  on  board  twenty-four  hours  after  such 
UTiTal'  is  in  effect  the  same  thing,  and  confines  the  insurance 
U>  the  homeward  cargo." 

There  is  a  class  of  cases  which  may  properly  enough  be  The  Courts  of 

,    ,        Law  in  putting 

ttientioned  in  this  place,  which  establish  a  well-known  principle  a  construction 
i>i  the  Uiw  of  marine  insurance,  and  which  we  shall  have  to  hJ^S^Ja"^ 
comider  further  in  the  next  section,  viz.,  that  the  Courte  of 

Y  ,  1.  .  custom 

have  always,  in  putting  a  construction  upon  policies,  and  usago  of 
1^  guided  by  the  custom  and  usage  of  trade. 

There  is  one  case,  which  has  already  been  referred  to,  of 
^description,  viz.,  the  case  of  Pelly  v.  Royal  Exchange 
^^amee  Company  (a),  in  which  it  was  decided  by  Lord 
^l9^fUH  that  where  the  rigging  and  tackle  of  a  ship  were 
put  on  shore,  during  a  repair,  in  a  Chinese  voyage,  in  the 
(Moil  course  of  that  voyage,  and  were  burnt  by  accident,  the 
OBderwriters  were  held  liable.  The  reader  is  referred  to 
lord  Mansjields  judgment,  quoted  at  length  in  the  former 
{MTt  of  this  Treatise  (a). 
In  another  instance,  of  Leihuliers  case  (6),  which  was  an 

(«)  1  Burr.  341,  ante,  p.  137. 

(6)  2  Salkeld,  443 ;  and  see  Warwick  v.  Scott,  4  Camp.  62. 
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action  on  a  policy  of  insurance,  underwrote  by  the  defendant 
at  London,  by  which  a  sliip  was  insured  from  thence  to  the 
Easi  Indies,  warranted  to  depart  with  convoy,  the  declara- 
tion showed  that  the  ship  went  from  London  to  the  Downs, 
and  from  thence  with  convoy,  and  was  lost.  After  a  frivolous 
plea  and  demurrer,  the  case  stood  upon  the  declaration,  and 
it  was  objected  that  there  was  not  a  departure  without  con- 
voy. But,  by  the  Court,  the  clause,  warranted  to  depart 
with  convoy,'*  must  be  construed  according  to  the  usage 
among  merchants,  that  is,  from  such  place  as  convoys  are  to 
be  had,  as  the  Doums.  In  this  case  Lord  Chief  Justice  HoU 
differed  from  the  rest  of  the  Court ;  the  late  Mr.  J.  Pari, 
however,  says,  that  his  Lordship's  opinion  is  certainly  contra- 
dicted by  practice,  it  being  almost  the  invariable  custom  for  the 
convoy  to  meet  the  merchant  ships  only  in  the  Doions  (a). 
A  ship  ™aygo  In  the  cases  of  Gordon  v.  Morletf,  and  Campbell  v.  JBor- 
convo/at°Uic  dieu  (6),  on  an  insurance  from  London  to  Gibraltar,  warranted 
und^rit^.  depart  with  convoy,  it  appeared  that  there  was  a  convoy 
appointed  for  that  trade  at  Spithead,  and  the  ship  Ranger, 
liaving  tried  for  convoy  in  the  Doums,  proceeded  to  Spitkead, 
and  was  taken  in  her  way  thither.  The  assurers  insisted  that 
this  being  the  time  of  a  French  war,  the  ship  should  not  have 
ventured  through  the  Channel,  but  have  waited  in  the  Doums 
for  an  occasional  convoy;  and  many  merchants  and  office- 
keepers  were  examined  to  that  purpose.  But  the  Chief  Jus- 
tice held,  that  the  ship  was  to  be  considered  as  under  the 
defendant's  insurance,  as  going  to  a  place  of  general  rendez- 
vous ;  and  if  the  parties  meant  to  vary  the  insurance  from 
what  is  commonly  underwood,  they  should  have  particularized 
her  departure  with  convoy  from  the  Downs.  The  juries  were 
composed  of  merchants,  and  in  both  cases  found  for  the 
plaintiffs,  upon  the  strength  of  this  direction. 

So  in  the  case  of  Bond  v.  Gonzales  (c),  which  was  an  action 
upon  a  policy  of  insurance,  which  was  to  insure  the  William 
galley,  in  a  voyage  from  Bremen  to  the  port  of  London,  war- 
Co)  Park  Ins.  89.  {b)  2  ijtrangc,  1265.         C<r)  2  JSalk.  445. 
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ranted  to  depart  with  .convoy.    The  case  was,  the  galley  set 
aul  firom  Bremen,  under  convoy  of  a  Dutch  man-of-war,  to 
the£^,  where  they  were  joined  by  two  other  Dutch  men- 
of-war,  and  several  Dutch  and  English  merchant  ships, 
whence  they  sailed  to  the  Texel,  where  they  found  a  squad- 
ron of  English  men-of-war,  and  an  admiral.    After  a  stay  of 
une  weeks,  they  set  sail  from  the  Texel :  the  galley  was 
Kparated  in  a  storm,  taken  by  a  French  privateer,  and  re- 
taken by  a  Dutch  privateer,  and  paid  eighty  pounds  sal- 
nge.  It  was  ruled  by  Holt,  Chief  Justice,  that  the  voyage 
ought  to  be  according  to  usage,  and  that  their  going  to  the 
Elbe,  though  out  of  the  way,  was  no  deviation  ;  for  till  after 
the  year  1703  (prior  to  which  time  this  policy  was  made), 
there  was  no  convoy  for  ships  directly  from  Bremen  to 
London. — Verdict  for  the  plaintiff. 

The  case  of  Motteux  and  Others  v.  The  Governor  and  where  a  ship 
Company  of  the  London  Assurance  {a)  was  a  bill  filed  in  the  ^^ed  condi. 
Court  of  Chancery,  which  stated  that  the  ship  Eyles,  late  in 

*^  to  tlio  nearest 

the  Ecut  India  Company's  service,  was,  in  the  year  1 732,  at  and  be&t  pi»ce 

Bengal,  at  which  time  the  owner  employed  I.  H.  to  insure  tha7u*w^^to 

the  ship  in  the  London  Assurance  Office  for  five  hundred  ^ifXtld"^ 

pounds.    The  adventure  thereon  was  to  commence  from  her  ^?  repaired 

,         ,  at  the  port 

arrival  at  Fort  Saint  George,  and  thence  to  continue  till  the  from  whence 
nid  ship  should  arrive  in  London,  and  that  it  should  be  law-  to^comni^nce" 
fill  for  the  said  ship,  in  the  said  voyage,  to  stay  at  any  ports  J^"*^  from*the 
or  places  without  prejudice,  and  that  the  ship  was  and  should  risk  insured, 
be  rated  at  interest  or  no  interest,  without  further  account : 
b  consideration  whereof  I.  H.  paid  fifteen  pounds  premium. 
The  Egles  came  to  Fort  Saint  George,  in  February,  1733, 
in  her  way  to  England;  but  being  leaky,  and  in  a  very  bad 
condition,  upon  the  unanimous  advice  of  the  governor,  coun- 
dl,  commanders  of  ships,  &c.,  she  sailed  to  Bengal  to  be 
refitted,  and  after  being  sheathed,  in  her  return  upon  her 
homeward-bound  voyage,  she  struck  upon  the  Engilee  sands, 
ttdwas  lost.  Evidence  was  read  on  the  part  of  the  plaintiffs 


(a)  1  Atk.  545. 
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to  prove  that  Bengal  was  the  most  proper  place  to  refit,  and 
that  she  went  thitlier  for  that  reason ;  that  this  was  a  voyage 
of  necessity,  and  not  a  trading  voyage,  for  she  took  nothing 
^on  board  but  water,  provision,  and  ballast. 

Lord  Chancellor  i^arcftric^e. — "As  to  the  question,  whether 
there  has  been  a  breach,  or,  in  other  terms,  a  loss,  within  the 
meaning  of  this  policy  ?  the  general  principles  laid  down  by 
the  plaintiff's  counsel  are  right :  that  stress  of  weather,  and 
the  danger  of  proceeding  on  a  voyage,  when  a  ship  is  in  a 
decayed  condition,  are  to  be  considered.  In  such  a  case,  if 
she  went  to  the  nearest  place,  I  should  consider  it  equally  the 
same  as  if  she  had  been  repaired  at  the  very  place  from  which 
the  voyage  was  to  commence,  according  to  the  terms  of  the 
policy,  and  no  deviation.  It  is  a  very  material  circumstance, 
that  the  governor  ordered  the  lading  to  be  taken  out,  to  show 
the  necessity  of  the  sliip's  being  repaired ;  but  there  is  not  a 
syllable  of  proof  why  she  might  not  have  been  equally  well 
repaired  at  Fort  St.  George,  There  is  one  part  of  this  case 
which  distinguishes  it  from  all  others  whatever,  and  that  is, 
as  to  the  certain  time  the  voyage  was  to  commence.  The 
fact  is,  the  ship  was  lost  in  July,  1733,  three  weeks  before 
the  time  of  making  this  policy,  so  that  clearly  the  ship  was 
not  at  Fort  St.  George  at  the  time  the  agreement  was  made ; 
and  therefore  it  is  a  material  question  whether  it  comes  within 
the  agreement.*'  His  Lordship  directed  an  issue  to  try 
whether  the  loss  in  Jult/,  1733,  was  a  loss  during  the  voyage, 
and  according  to  the  adventure  agreed  upon ;  which  issue 
was  afterwards  found  for  the  plaintiffs,  upon  a  trial  in  the 
Common  Pleas. 

Goods  are  in-  In  the  case  of  Tiemay  v.  Ethrington  (a),  which  was  an 
tTlBL/w^S  ^    action  upon  a  policy  of  insurance  "  on  goods  in  a  Dutch 

liberty  to  put  gj^jp  f^Qu,  Malaga  to  Gibraltar,  and  at  and  from  thence  to 
them  into  one  ^  ' 

or  more  ship  or  England  and  Holland,  both,  or  either :  on  goods,  as  hereunder 
be  forwarded  agreed,  beginning  the  adventure  from  the  loading,  and  to 
to  B.  their      continue  till  the  ship  and  goods  be  arrived  at  England  or 

^fl)  1  Burr.  348. 
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HoOimd,  and  these  safely  landed."   The  agreement  was,  place  of  d^ti. 
"that  upon  the  arrival  of  the  ship  at  Gibraltar,  the  goods  being  no  ship 
night  be  unloaded,  aad  reshipped  in  one  or  more  British  go^^yed,^ 
ship  or  ships  for  England  and  Holland,  and  to  return  one 
percent.,  if  discharged  in  England.**   It  appeared  in  evi-  ship  (which 
deuce,  that  when  the  ship  came  to  GibraUar  the  goods  were  ^^ideiSl  a 
unloaded,  and  put  into  a  store-ship  (which  it  was  proved  was  ^u^e  uriTil 
ihrays  considered  as  a  warehouse),  and  that  there  was  then  no  ^^j^^j'^j^* 
Bfiiiih  ship  there.    Two  days  after  the  goods  were  put  into  they  were  lost, 
die  store-ship,  they  were  lost  in  a  storm.   The  question  was,  ^^^^^ 
vhether  this  was  a  loss  within  the  construction  of  the  policy  ? 

L^,  Chief  Justice. — ''It  is  certain  that  in  the  construction  Polidmtobe 
of  policies,  the  stricium  jus,  or  apex  juris,  is  not  to  be  laid  largely  for  the 
hdd  of:  but  they  are  to  be  construed  largely,  for  the  benefit  ^"^^fi^^*^*^** 
of  trade,  and  for  the  insured.  Now  it  seems  to  be  a  strict 
construction,  to  confine  the  insurance  only  to  the  unloading 
ad  re-shipping,  and  the  accidents  attending  that  act  The 
eoDstruction  should  be  according  to  the  course  of  trade  in 
this  place ;  and  this  appears  to  be  the  usual  mode  of  unload- 
ing and  re-shipping  in  that  place,  viz.,  that  when  there  b  no 
British  ship  there,  then  the  goods  are  kept  in  store-ships. 
Where  there  is  an  insurance  on  goods  on  board  such  a  ship, 
tliat  insurance  extends  to  the  carrying  the  goods  to  shore  in 
t  boat.  So,  if  an  insurance  be  of  goods  to  such  a  city,  and 
tbe  goods  are  brought  in  safety  to  such  a  port,  though  dis- 
tant from  the  city,  that  is  a  compliance  with  the  policy,  if  that 
be  the  usual  place  to  which  the  ships  come.  Therefore,  as 
here  is  a  liberty  given  of  unloading  and  re-shipping,  it  must 
be  taken  to  be  an  insuring  under  such  methods  as  are  proper 
ibr  unloading  and  re-shipping.  There  is  no  neglect  on  tbe 
part  of  the  insured,  for  the  goods  were  brought  into  port  the 
moeteenth  and  were  lost  on  the  twenty-second  of  November. 
This  manner  of  unloading  and  re-shipping  is  to  be  considered 
at  the  necessary  means  of  attaining  that  which  was  intended 
by  the  policy,  and  seems  to  be  the  same  as  if  it  had  happened 
in  the  act  of  unshipping  from  one  ship  into  another.  And  as 
this  is  the  known  course  of  the  trade,  it  seems  extraordinary 
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if  it  was  not  intended.  This  is  not  to  be  considered  as  a  sus* 
pension  of  the  policy ;  for  as  the  policy  would  extend  to  a  loss 
happening  in  the  unloading  and  re-shipping  from  one  ship  to 
another,  so  any  means  to  attain  that  end  come  within  the 
meaning  of  the  policy." 
The  plaintiff  had  a  verdict. 

Afterwards  a  new  trial  was  moved  for ;  but  it  was  refused 
by  Lee,  Chief  Justice,  Mr.  Justice  Chappie,  and  Mr.  Justice 
DenisoMf  against  the  opinion  of  Mr.  Justice  Wright  (a). 

In  the  case  of  Bold  and  another  v.  Rotherham  and  others  (6}^ 
which  was  an  action  on  a  policy  of  insurance  on  goods  by 
the  ship  Penangt  from  Liverpool  to  China.'*  At  the  time  of 
making  the  policy,  the  relations  between  this  country  and 
China  were  in  a  disturbed  state,  and  the  policy  was,  there- 
fore, drawn  up  in  a  mode  to  allow  every  facility  to  the  assured 
to  look  out  and  wait  for  a  market.  The  insurance  was  on 
goods"  by  the  ship  Penang^  at  and  from  Liverpo<d  to  any 
port  or  ports  in  the  Canton  River,  or  on  the  coast  of  China, 
including  Manilla,  with  leave  to  remain  at  an  out-port' until 
she  could  get  to  a  desired  port,  with  leave  to  caU  at  any  port 
or  ports  for  instructions  or  in  the  way  of  traffic."  The  ship 
sailed  on  the  81st  October,  1S40,  and  on  January  25th,  being 
then  in  the  Indian  Seas,  she  met  with  bad  weather,  was  dia- 
masted,  the  maintopsail-yard  coming  down  stove  a  hole  in  her 
deck,  through  which  she  shipped  a  quantity  of  water,  and  a 
large  portion  of  the  cargo  was  consequently  damaged.  The 
captain  thought  it  best  to  run  for  Singapore,  which  be 
reached.  The  vessel  was  then  refitted,  but  the  cargo  was 
not  taken  out,  owing  to  the  heavy  duties  which  would  have 
been  incurred.  The  Penang  sailed  again  in  April,  and 
arrived  at  Macao  on  the  22nd  June.  On  that  day  Captain 
Elliott,  the  Plenipotentiary,  issued  a  notice  that  it  was  not 
safe  for  British  ships  to  remain  in  the  river,  and  recommended 
them  to  go  to  Hong  Kong.  The  correspondents  of  the 
owners  at  Canton  directed  the  captain  to  proceed  thither, 

(o)  Easter  Term,  1 743.  C.  J.,  at  Liverpool  Summer  Assizei, 

(6)  Tried  before  Lord  Deo  man,     1842.  MiS^.  penes  me. 
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and  sent  with  the  Penary  a  vessel  called  The  James  Lang, 
which  was  to  be  used  as  a  receiving  ship,  and  into  which  the 
eargo  was  to  be  transhipped,  for  the  purpose  of  ascertaining 
the  damage  and  preventing  further  deterioration  of  the  cargo. 
1*lie  two  vessels  arrived  at  HongKong,  and  the  transhipment 
wss  proceeded  with.    The  crews  were  engaged  in  tranship- 
■ncnt  about  seven  days,  and  about  1,800  bales  out  of  1,500 
(^lie  cargo)  had  been  received  by  the  James  Lang,  when  the 
l&tter  vessel  was  driven  on  shore  in  a  typhon,  was  totally  lost, 
9md  the  cargo  washed  away  amongst  the  rocks.    On  behalf 
of  the  assured,  it  was  contended  that  the  goods  could  not  be 
mipposed  to  have  arrived  at  their  final  destination  by  the 
transhipment  at  Hang  Kong,  that  there  were  no  warehouses 
&t  Hong  Kong,  and  that  the  transhipment  was  merely  effected 
ior  the  purpose  of  ascertaining  the  amount  of  damage,  and 
Ibr  preventing  a  further  deterioration.    It  was  admitted  that 
tliere  was  no  intention  of  reshipping  the  goods  into  the 
^enang.    His  Lordship  left  it  to  the  jury  to  say  whether 
they  were  of  opinion  that  the  goods,  by  being  put  on  board 
the  James  Lang  at  Hong  Kong,  under  the  circumstances, 
^ere  to  be  considered  as  having  been  deposited  at  their  final 
destination  as  completing  the  adventure,  so  far  as  the  Penang 
concerned.    The  jury  finally  found  a  verdict  for  the 
pUntiffs  (a). 

So  also  in  another  case,  of  Noble  and  others  v.  Kennoway  (6), 
same  principlles  were  adhered  to,  and  the  same  rule  of 
decision  was  adopted.   The  insurance  was  upon  the  ships  Goods  arc  in. 
^Hope  and  th^  Anne,  at  and  from  Dartmouth  to  Water-  'oast  of  La?ra- 
l    ford,  and  from  thence  to  the  port  or  ports  of  discharge,  on  f^^jed^^Thej^^ 
I     ^  coast  of  Labrador,  with  leave  to  touch  at  Newfoundland,  ^^^^^^ 
I        upon  any  kinds  of  goods  and  merchandises ;  and  also  on  time  after  t^e 

I  («)  See  with  reference  to  the  Eanieii,2Strange,1243,aii/e,p.l57, 

I  case,  the  immediately  pre-  and  particularly  the  argumenu  of 

1  case  of  Tiemay  v.  Ethring-  Lord  Mansfield,  in  Pelly  v.  Royal 

i  ^  I  Burr.  348.    See  also  the  Exchange  Company,  and  of  C.  J. 

I  ^  of  Felly  V.  Royal  Exchange  Lee,  in  the  case  of  Tiemay  v. 

4  CoBpiny^  1  Borr.  341,  ante,  p.  137,  Ethrington. 

I  And  likewise  the  case  of  Waples  v,  (b)  Doug.  5 10. 
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ship's  arriTEl ;  the  shiDs,  till  tbev  should  be  arrived  at  their  port  of  discharge, 

this  being  the         ,    ,  ,  i  /     t  j 

osureof  the  and  should  have  moored  at  anchor  twenty-four  hours,  and  on 
pla4. ThfSk  goods  until  the  same  shall  be  there  discharged,  and  safely 
oontinuee.  landed.  By  a  clause  in  the  policy,  money  advanced  to  the 
fishermen  was  insured.  The  Anne  arrived  safe  on  the  coast 
of  Labrador  on  the  ^nd  otJune,  and  the  Hope  on  the  14th 
of  July,  1778.  From  the  time  of  their  arrival,  the  crews 
were  employed  in  fishing,  and  had  taken  out  none  of  their 
cargoes,  except  at  leisure  hours,  (partly  on  Sundays),  such 
things  as  were  immediately  wanted.  On  the  13th  of  August, 
an  American  privateer  entered  the  harbour,  and  took  both 
the  vessels,  there  being  at  that  time  nobody  on  board  either 
of  them.  The  action  was  brought  to  recover  the  value  of 
the  goods.  The  defence  was,  that  there  had  been  an  unne- 
cessary delay  in  unloading  the  cargoes,  in  consequence  of 
which  they  had  been  exposed  to  capture,  and  that  the  under- 
writers ought  not  to  be  liable  for  what  had  happened  from 
the  negligence  of  the  insured.  The  plaintifis  rested  their 
case  on  the  words  of  the  policy,  and  the  usage  of  the  trade* 
They  called  the  captain  of  the  Anne,  who  swore  that  he  had 
been  the  same  voyage  three  times  in  the  three  last  years,  and 
that  they  had  proceeded  in  the  same  manner  during  each  of 
the  voyages ;  that  he  did  not  think  the  plaintiffs  had  ware- 
houses sufficient  to  have  held  the  goods  if  they  had  been 
landed ;  and  that  there  were  no  settlements  on  the  coast  of 
Labrador,  but  those  belonging  to  the  plaintiffs.  One  of  the 
sailors  swore  to  the  same  effect.  The  plaintiffs  then  called 
one  French,  to  prove  the  custom  of  the  Newfoundland  trade. 
This  evidence  was  objected  to;  but  Lord  admitted 
it,  and  the  witness  swore,  that  in  the  Netqfoundland  trade  it 
is  customary  to  keep  their  goods  on  board  several  months, 
and  that  sometimes  they  have  part  of  their  homeward  cargo 
of  fish,  and  part  of  their  old  cargo  on  board,  at  the  same 
time.  That  the  first  object  is  to  catch  fish,  and  they  unload 
only  at  times  when  they  cannot  fish.  The  old  cargo  being 
chiefly  salt  and  provbions,  it  is  taken  out  gradually  for  curing 
the  fish,  and  for  consumption.    The  testimony  of  this  witness 


•  Ti.]      Beginning  the  Adoenture^  ^c. 


206 


con6rmed  by  one  Newman.  Neither  Newnum  nor 
eh  had  been  at  Labrador.  Mr.  Hunter  was  then  called, 
proved,  that  some  years  since  he  used  to  send  vessels  of 
wn,  and  also  chartered  vessels,  to  Labrador^  and  that  it 
usual,  in  chartering  vessels,  to  stipulate  that  they  should 
sixty  days  allowed  for  discharging.  That  he  appre- 
led  they  were  oftentimes  longer  in  fact,  and  that  it  was 
o  easy  to  discharge  a  cargo  at  Labrador  as  at  Newfound^ 
.  Upon  this  evidence  a  verdict  was  found  for  the 
tiffs,  and  in  the  subsequent  Term  the  defendant  moved 
t  it  aside,  which  was  not  granted. 

)rd  Mansfield. — The  trade  of  fishing  on  the  coast  of 

foundland,  especially  from  the  west  of  England^  has 

known  and  practiced  for  many  years.    Since  the  treaty 

ariSf  a  new  trade  has  been  opened  to  Labrador.  The 

ance  here  is  on  the  ships,  and  on  the  goods  till  landed.  The 

dant  says,  the  plaintiffs  have  been  guilty  of  an  unrea- 

}\e  delay  in  landing.    That  question  was  to  be  tried  by 

ary,  and  could  only  be  decided  by  knowing  the  usual 

ice  of  the  trade.    Every  underwriter  is  presumed  to  be  Every  ooder- 

linted  with  the  practice  of  the  trade  he  insures,  and  that  ]|[,m^"o^ 

ler  it  is  recently  established  or  not.  If  he  does  not  know  •<;qj»*inted 

with  the  prac- 

ought  to  inform  himself.    It  is  no  matter  if  the  usage  ticeofthe 
leen  only  for  a  year.    This  trade  has  existed,  and  has  gure^, uddtat 
conducted  in  the  same  manner  for  three  years.    It  is  ^^^^^ 
:nown  that  the  fishery  is  the  object  of  the  voyage,  and  Wished  or  not. 
ime  sort  of  fishing  is  carried  on  in  the  same  way  at  New- 
land.   I  still  think  the  evidence  on  that  subject  was 
Tly  admitted,  to  shew  the  nature  of  the  trade.  The 

is  not  analogous  to  a  common  law  custom.** 

in  a  case  of  Ougier  v.  Jennings,  (a)  before  Lord  Eldon,  a  policy  oo  a 
Chief  Justice  of  the  Common  Pleas,  his  Lordship  from  ifSf??*** 
ed  the  usage  of  trade  to  protect  an  intermediate  voyage  Jj]JJ^*^J®  * 
iney  from  Newfoundland  in  ballast,  and  back  with  a  togal**  u  not 


Sit  In  C.  P.  1800,  1  Camp.  Irving,  8  Scott,  N.  R.  3 ;  and  (mte, 
note(«);  and  see  Phillips  v.    p  117,  &nd/>o«^ 
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iSp^mak^  cargo  of  coals,  upon  an  insurance  on  fish  on  the  ship  Duchess 
an  intermediate  of  Gordon  at  and  from  Newfoundland  to  a  port  in  Portugal. 
twe^^he  out-  The  ship  had  arrived  at  Newfoundland  in  July^  she  then 
hoi^^ninl  proceeded  to  Sidney  for  coals,  arrived  there  in  August^  and 
Toyage— this    delivered  her  coals  at  Newfoundland  in  October ;  she  then 

being  the  usage  *^ 

of  that  trade,    loaded  her  fish,  and  sailed  for  Oporto  in  November ^  and  was 
lost.    The  underwriters  insisted  that  the  trip  to  Sidney 
should  have  been  communicated  to  the  underwriters,  as  it 
tended,  by  retarding  the  commencement  of  the  voyage 
insured,  to  increase  the  risk.    The  plaintiff  relied  on  the 
usage  of  trade,  which  was  proved  by  several  witnesses. 
Eviden^of  ^      Lord  Eldon. — ''I  think  the  practice  in  this  case  is  as 
the  traded  to   Capable  of  being  received,  as  in  other  cases,  in  which  it  hajs 
S^d'^^'^'^dcr.  admitted.    This  is  like  the  case  of  the  ship  that  was 

toltnow  it^"°*^  employed  on  the  Labrador  coast,  where  she  fished  after  her 
arrival,  and  before  her  outward  cargo  was  discharged.  There 
is  no  doubt  that  the  policy  primd  facie  means  the  first  cargo, 
which  shall  be  laden  after  the  ship's  arrival :  but  the  under* 
writer  must  refer  himself  to  the  usage  of  the  trade,  which  he 
is  bound  to  know.  The  first  question  is,  whether  there  be 
such  an  usage  ?  If  the  evidence  leads  to  this,  that  the  ship 
may  make  an  intermediate  voyage  of  several  years,  it  is  too 
dangerous  for  you  (the  jury)  to  give  it  effect.  If  several 
ships  belonging  to  a  merchant  arrive  together  at  Newfound' 
land,  and  finding  cargoes  for  some  only,  he  bond  fde  sends 
the  rest  on  an  intermediate  voyage,  it  seems  reasonable; 
though  studiously  sending  a  ship  on  an  intermediate  voyage 
out  of  her  turn  would  be  a  deviation.  If  you  think  the  usage 
does  exist :  if  you  think  it  reasonable ;  and  if  you  think  this 
ship  acted  bond  fide  in  taking  the  intermediate  voyage,  you 
will  find  for  the  plaintiff.**  The  jury  did  so,  and  the  verdict 
was  not  impeached. 
Inanininir.  So  in  the  case  of  VaUance  v.  Dewar,  {a)  where  Lord 
f^m  N^w^^  Ellenborough  held,  that  in  a  common  insurance  on  ship, 
foundland  to     freight,  and  cargo,  at  and  from  any  port  or  ports  in  Newfound^ 


(a)  1  Camp.  503. 
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bmd,  to  one  port  of  discharge  in  Portugal,  or  to  any  port  or 
ports  in  the  United  Kingdom,  it  is  not  necessary  to  commu-  neoetMU7  to 
iiicate  to  the  underwriters,  that  before  that  risk  commences,  underwiltett 
the  Teasel  will  be  employed  either  in  fishing,  (called  banking,)  J^^'f 
or  in  an  intermediate  voyage,  for  the  usage  of  that  particular  ployed  in 
trade  covers  it,  and  the  underwriters  are  bound  to  know  the  th^^thendT'^ 
nature  and  circumstances  of  the  trade,  to  which  their  policy  ^{^^^^J^ 
idates.    His  Lordship  added,  the  assured  is  not  bound  to      of  the 
Mke  a  laborious  disclosure  of  what  is  known  to  all.    It  is  ditioo,  for  &»y 
aotorious  that  in  this  trade,  upon  their  arrival,  ships  are  ES>i°S^  *^ 
fither  employed  in  banking,  or  take  an  intermediate  voyage.  J^!^^ 
If  so,  it  must  be  presumed  to  be  equally  in  the  knowledge  of  tbe^ 
both  parties.    According  to  the  general  import  of  the  words 
"at  and  from,"  the  policy  would  attach  upon  the  ship's  first 
■ooring  on  the  coast ;  but  it  may  doubtless  be  explained 
differently  by  usage :  and  as  between  these  parties  the  policy 
BMHt  be  taken  to  be  the  same,  as  if  it  had  been  expressed  to 
stteh  upon  the  expiration  of  the  banking  or  intermediate 
fojage.    The  underwriters  were  not  liable  for  any  antece- 
dent loss,  and  cannot  complain  of  what  was  previously  done 
Si  a  deviation.    Although  there  should  be  exceptions  to  the 
aage,  that  would  be  immaterial    Things  are  presumed  to 
p  OQ  in  their  ordinary  course ;  and  if  an  usage  be  general, 
though  not  uniform,  the  underwriters  are  bound  to  take 
soliGe  of  it. 

So  the  same  learned  Judge,  in  the  case  of  Kingston  v. 
Saobbt,  (a)  held,  on  an  insurance  from  Oporto  to  London, 
vbere  the  ship  having  taken  in  part  of  her  cargo  within, 
vent  to  take  the  remainder  without  the  bar;  and  where 
leteral  witnesses  proved  that  it  had  been  usual  to  do  so,  that 
the  underwriters  were  bound  of  themselves  to  take  notice  of 
the  usage  ;  although  it  appeared  that  sometimes  in  policies, 
express  fiberty  was  given  to  load  on  either  side  of  the  bar. 

(a)  1  Camp.  508,  in  notis. 
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SECTION  VII. 

IT  SHALL  BE  LAWFUL  FOR  THE  SHIP,  ETC.,  TO  TOUCH  AMD 

STAY,  ETC. 

LibertT  to         Tbe  bead  of  this  section  includes  the  words  for  making  **  il 

«« toucn**  and 

'•8U7**inthe   lawful  for  the  said  ship,  &c.,  in  this  voyage,  to  proceed  and 
▼qya^^^    sail  to,  and  touch  and  stay  at  any  ports  or  places  whatsoever— 
without  prejudice  to  this  insurance.*' 

This  liberty  to  touch  and  stay  at  different  parts  in  tbe 
voyage  insured  is  always  inserted  in  the  printed  policies,  and 
generally  made  use  of  by  the  assured's  filling  up  tbe  blmdk 
space  as  it  suits  them.  This  clause  has  always  been  used 
with  the  greatest  effect  in  voyages  to  the  EaH  Indies^  and 
China,  round  the  Capes,  and  to  the  islands  in  the  fVewi 
Indies,  as  well  as  to  the  continents  of  America,'  and  simm 
care  and  precision  is  requisite  that  the  object  of  the  voyage 
is  well  attained,  by  the  terms  adopted  in  this  part  of  the 
policy  by  the  assured :  the  truth  of  which  we  shall  have  to 
shew  in  many  cases  in  which  this  clause  has  come  in  question. 
Previous,  however,  to  our  giving  our  consideration  to  the 
many  recent  decisions  which  have  taken  place  in  our  Courts 
of  law  upon  this  clause,  after  it  has,  by  the  great  increase  and 
extension  of  commerce  and  navigation,  been  almost  constantly 
used  in  insurances  on  the  long  and  important  voyages  to  all 
parts  of  the  globe,  it  will  be  advisable  for  us  to  turn  our 
attention,  in  the  first  place,  to  the  earlier  decisions,  which 
have  laid  the  foundations  of  the  law  upon  this  subject,  on 
which  the  recent  cases  in  a  great  degree  depend ;  and  which 
legal  decisions  arose  out  of  the  immense  trading  and  com- 
mercial enterprise  which  followed  the  acquisition  of  our  now 
extensive  territories  in  the  East,  and  in  the  foundation  of  the 
government  of  the  East  I$uUa  Company  there.  And  I  shall 
quote  the  words  of  that  learned  author,  the  late  Mr.  J.  Pari, 
who,  of  all  others,  had  the  best  opportunity  of  observing  tbe 
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effect  the  great  flow  of  mercantile  speculation  towards  that 
(HUt  of  the  world,  had  upon  the  contract  now  under  our 
consideration;  and  which,  under  the  talented  guidance  of 
the  Judges  of  that  period,  (particularly  under  the  masterly 
liaiid  of  that  great  founder  of  insurance  law,  Lord  Chief 
Justice  Mansfield^  was  soon  converted  into  a  system  which 
eoDstituted  one  of  the  greatest  assistance,  protection,  and 
MKOuragement  to  the  numerous  speculators,  who  embarked 
tkeir  property  on  bottoms  bound  for  that  dbtant  and  hazard- 
en  market. 

It  is  under  the  term  voyage  "  in  this  clause,  that  the  law 
fUcb  was  created  in  the  reign  of  his  late  Majesty  Gea  3, 
idfetmg  to  the  East  Indian  voyages,*'  and  what  were  called 
Ae  "  country  voyages,**  is  to  be  treated  of;  I  shall  comidence 
however,  by  the  quotation  I  have  alluded  to,  from  the  learned 
mi  most  excellent  treatise  of  the  late  Judge.  He  says, — 
*  Although  the  decisions  in  all  the  above  causes,  (a)  notwith- 
teding  the  vast  variety  of  circumstances  that  are  to  be 
band  in  them,  are  so  uniform  in  principle ;  and  although  we 
ki,  that  the  learned  Judges  make  a  constant  reference  to 
the  usage  of  trade ;  yet  in  no  instance  whatever  has  this  been 
io  apparent  as  in  the  case  of  insurance  upon  East  India  East  India 
foyages,  in  which  the  insurers  have  been  held  liable,  not  ^I^t*  ^ 
ottly  for  events  which  may  possibly  happen  from  the  port  of 
^charge  to  that  of  delivery ;  but  also  for  all  intermediate  or 
eoantry  voyages,  upon  which  the  ship  may  be  despatched  by 
the  order  of  the  council  of  any  of  the  East  India  Company* s 
letdements  abroad.'* 

In  the  cases  of  Grant  v.  Paxton,  and  Grant  v.  Delacour  (6). 
Chief  Justice  Mansfield,  after  stating  the  declaration  and 
facts  in  the  first  of  these  cases,  proceeded — '''No  reason  was 
pven,  or  at  least  none  appeared  upon  the  evidence,  why  the 
imamoick  did  not  proceed  directly  to  London,  and  why  the 
plnntiff  did  not  reship  his  own  goods  for  London  on  board 
^'her.  The  fact  only  was  proved  that  the  East  India  Com- 

(«)  Mentioned  at  the  close  of  sec.  vi.  {h)  1  Taunt.  463. 
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pany  sent  the  Brunswick  to  Canton^  not  for  their  own  benefit, 
but  the  plaintiff  applied  to  them  that  he  might  go  to  Canton 
with  an  adventure  of  his  own,  and  permission  was  graiiled 
him  upon  the  terms  that  the  Company  should  take  in  goods 
for  themselves  at  CatUon^  but  that  they  should  pay  no 
part  of  the  freight  on  the  outward  voyage  from  Bombatf 
thither.    On  the  voyage  the  Brunswick  was  taken*  The 
plaintiff  first  sued  Dehcour  upon  a  policy  made  upon  the 
whole  voyage  out  and  home,  and  in  that  cause  an  argument 
was  used  with  considerable  effect,  that  the  Company,  who 
had  been  very  indulgent  to  the  plaintiff  in  permitting  him  to 
take  this  voyage,  would  probably  have  been  less  so,  if  they 
had  considered  the  consequence ;  for  they  would  raise  the 
price  of  insurance  against  themselves,  since  the  underwriters 
would  not  hereafter  insure  at  the  usual  premium,  a  voyage 
which  might  by  the  favor  of  the  Company  to  the  captain,  be 
prolonged  beyond  the  full  end  of  the  twelve  months  next 
after  the  time  sufficient  for  the  voyage  which  was  first  con* 
templated.    But  it  was  impossible  not  to  say  that  the  plaintiff 
must  recover  upon  that  policy.    The  words  of  it  were  most 
extensive.  It  was  on  goods  laden  in  London,  and  to  continue 
on  the  same  goods,  which  literally  taken  would  be  absurd, 
for  the  goods  are  taken  out  for  the  purpose  of  trading  and 
barter,  not  to  be  brought  home  again  in  specie.    The  policy 
was  '*at  and  from  London,  to  all  ports  and  places  on  this 
side,  and  on  the  other  side  of  the  Cape  of  Good  Hope,  for* 
wards  and  backwards  at  sea,  at  all  times,  on  all  services, 
and  in  all  ports  and  places,  until  the  ship's  safe  arrival  back 
again  at  her  last  station  at  Blackwall  or  Deptford,  upon  any 
kind  of  goods  in  the  Brunswick,  beginning  the  adventure 
upon  the  said  goods  from  the  loading  thereof,  on  board  the 
said  ship  at  London,  including  the  risk  in  craft  from  the  ship 
to  the  shore,  and  so  shall  continue,"  &c.    The  Court  held 
that  these  words,  though  literally  applying  only  to  the  goods 
laden  in  London,  must  be  intended  to  apply  to  any  goods 
brought  back  to  London,  though  they  were  not  the  same 
goods.    Consequently,  under  that  policy,  the  captain  had  a 
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fht  to  trade  with  his  outfit  as  often  as  he  would,  and  the 
mrance  attached  upon  any  goods,  which  he  might  acquire 
the  course  of  his  dealing,  and  endeavour  to  bring  back  to 
ngland. 

Bat  in  this  case  the  words  very  materially  differ.  The 
idicy  is  "  upon  goods  at  and  from  China  to  all  or  any  ports 
r  places  whatsoever  and  wheresoever  in  the  East  Indies, 
WMa,or  elsewhere,  beyond  the  Cape  of  Good  Hope,  in  port, 
nd  at  sea,  in  all  places,  at  all  times,  and  in  all  services,  until 
leship's  safe  arrival  in  London,  (not  at  the  last  place  of  dis- 
barge,  an  expression  which  was  relied  on,  in  the  former  case, 
ir  the  plaintiff*,  as  indicating  that  the  ship  was  to  discharge 
Br  cargo  more  than  once);  beginning  the  adventure  upon 
iesaid  goods  from  the  loading  thereof  on  board  the  said  ship 
iCiina,  and  to  continue  until  the  said  ship  with  all  her 
dnance,  &c.,  and  goods  and  merchandises  whatsoever, 
Kwld  be  arrived  at  London,  including  the  risk  in  craft 
on  the  ship  to  the  shore,  and  upon  the  goods  and  mer- 
landises  until  they  should  be  discharged  and  safely  landed." 
'aking  the  words  of  this  policy,  nothing  can  be  clearer,  than 
lat  the  goods,  insured  by  it,  are  the  goods  to  be  put  on 
oard  at  China,  and  not  elsewhere,  on  the  voyage  from 
to  London,  But  inasmuch  as  the  Company  may 
mpby  the  ship,  while  under  their  hire,  in  any  service,  the 
rords  to  all  or  any  places,  in  and  at  sea,  in  all  places,  at 
11  times,  in  all  services,"  are  inserted  to  the  intent,  that 
^ough  the  ship  should  be  used  as  a  ship  of  war,  or  in 
'httsoever  employment  she  might  be,  or  whithersoever  the 
^mpany  should  send  her,  still  the  policy  should  cover  these 
Soods.  The  Company,  it  is  true,  send  back  the  Brunswick 
^  another  voyage,  but  this  circumstance  does  not  alter  the 
vords  of  the  policy,  or  enlarge  the  insurance.  It  might  alter 
^  effect  of  the  policy,  if  there  were  any  custom  of  the  trade 
to  warrant  it ;  but  not  only  none  such  is  found,  but  it  is 
diiaffinned  by  the  circumstances  of  this  case,  which  shew 
^the  turning  out  of  these  goods  at  Bombay  was  owing  to 
^  interposition  of  an  extraordinary  accident.    It  never  was 
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in  the  contemplation  of  the  underwriters,  or  of  any  man,  that 
a  ship  once  laden  with  tea,  a  very  valuable  cargo,  would  be 
unloaded,  and  employed  in  war,  or  some  other  trade.  IT,  • 
then,  there  is  no  custom  of  the  trade,  there  is  nothing  to 
alter  the  pkin,  fair,  grammatical  sense  of  the  words.  In  the 
other  policy,  the  words  "  backwards  and  forwards  at  seaT 
had  considerable  force.  The  plaintifTs  counsel  in  this  case 
contended  that  according  to  a  dictum  of  Lord  Mansfield^ 
those  words  meant  only  from  Europe  to  Asia^  and  from 
Asia  to  Europe.  But  this  is  a  most  unnatural  interpretation : 
Sud  by  Iiord    the  words  "  backwards  and  forwards  at  sea**  must  mean  from 


Ghre^o^^.'"  port  to  port.  It  was  said  by  Lord  Mansjield,  in  the  case  of 
St'^IL*^'*  Gregory  v.  Christie  (a)  "  that  since  the  practice  had  ceased 
havmg  of  insuring  the  outward  and  homeward  voyage  in  one  policy, 

outw^dud  ^  the  words  backwards  and  forwards'*  had  ceased  to  be 
v^iig«^the  inserted,  but  in  the  case  of  Salvador  v.  Hopkins  {b),  the 
tS^words^^'  insurance  was  "  at  and  from  Bengal  to  any  ports  or  places 
"  backwards  where  and  whatsoever  in  the  East  Indies,  China,  Persia,  or 
had  ceased  to  elsewhere,  beyond  the  Cape  of  Good  Hope,  forwards  and 
SalTj^orlf "  backwards,  and  during  her  stay  at  each  place,  until  her 
cwSJoT^  arrival  at  LondonJ"  There  the  words  must  have  had  the 
meaning  attributed  to  them  in  Grant  v.  Delacour,  that  b 
from  port  to  port,  not  from  Europe  to  Asia. 

This  discussion  no  further  concerns  the  present  question, 
than  to  shew  that  the  case  of  Grant  v.  Delacour  does  not 
Disiinction  be-  govern  this.    The  distinction  between  them  is  that  there,  by 
PaSoDMd* necessary  instruction,  all  the  goods  which  might  be  acquired 
Grant  V,        by  trading  in  the  course  of  the  voyage  were  protected  by  the 
policy  :  in  this  case  the  insurance  is  on  nothing  but  the  goods 
laden  in  China,  and  is  to  continue  on  them  till  the  arrival  of 
those  goods  at  London.    On  the  true  construction  of  this 
instrument,  therefore,  we  must  pronounce  that  the  voyage 
from  Bombay  to  China  was  not  within  the  meaning  of  the 
policy,  nor  the  lost  goods  covered  by  this  insurance." 

Mr.  Justice  Park  thus  proceeds  in  the  passage  I  began  to 


(a)  B.  R.  Trin.  24  Geo.  3. 


{h)  3  Burr.  1707. 
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quote:  **  It  is  not  that,  in  these  cases,  the  Judges  have  gtven 
a  greater  latitude  to  the  usage  of  trade,  than  in  any  other ; 
iHit  because,  from  the  great  variety  of  cases  that  have  arisen 
upon  the  subject,  the  usage  with  regard  to  the  East  India 
fgyage  is  more  notorious,  and  better  established  than  in  those 
where  the  question  has  but  seldom  occurred.  The  grounds 
and  reasons  of  such  decisions  seem  to  have  been  the  terms  in 
which  all  the  printed  charter-parties  of  the  East  India  Com- 
fomtf  are  conceived.  By  those  charter-parties,  Uberty  is 
given  to  prolong  the  ship's  stay  for  a  year;  besides  which, 
k  is  very  common,  by  a  new  agreement,  to  detain  her  a  year 
looger :  and  the  longer  a  ship  is  kept,  it  is  the  more  bene- 
lieial  to  the  owners.  The  words  of  the  policy,  too,  are 
adopted  to  this  usage,  being  without  limitation  of  time  or 
|laoe^  and  without  any  reference  to  the  first  voyage  particu- 
hriy  mentioned  in  the  charter-party.  These  charter-parties, 
being  printed,  are  matter  of  public  notoriety;  and  are  so 
(BDeral^  and  universally  known,  or  may  be  so,  by  an  inquiry 
at  the  India  Houses  that  the  chance  of  her  stay  is  always 
one  of  the  risks  insured :  and  both  the  insured  and  insurer 
■list  be  supposed  to  be  fully  apprised  and  sufficiently  conu- 
ttDt  of  it.  Indeed,  the  understanding  of  the  policy  depends 
»  much  on  the  course  and  usage  of  the  East  India  trade, 
that  it  seems  to  be  contradictory  to  the  policy  to  say,  that  the 
UNlerwriter  did  not  underwrite  for  a  country  voyage. 

''All  these  principles  were  fully  laid  down  by  Lord  Mans- 
fdd  in  a  very  few  years  after  he  took  upon  him  the  adminis- 
tntion  of  justice  in  this  country ;  and  they  have  been  fre- 
foeatly  recognised,  and  invariably  pursued  in  a  multitude  of 
dedttons  upon  such  policies  since  that  time.    The  learned 
(3uef  Justice,  when  he  laid  down  these  rules  as  the  ground  of 
Us  then  opinion,  and  as  the  guide  of  future  decisions,  said  he 
did  8o,  because  the  Court  esteemed  this  to  be  the  most  con- 
venient way  of  determining  the  question ;  for  whoever  should 
thereafter  insure  on  an  East  India  ship  would  know,  that  he 
UBured  the  contingencies,  and  might  take  proper  precautions 
>gaitttt  them  if  he  pleased.    Whereas  if  every  person  should 
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be  obliged  lo  open  to  the  insurer  all  the  grounds  of  his  ex- 
pectation about  the  ship's  continuance  in  the  East  Indies,  or 
coming  to  England,  it  might  produce  great  litigation  and 
confusion  in  cases  arising  upon  these  policies.** 
An  insurance  cascs,  in  which  these  principles  as  to  East  India 

?o°"  Tii***^*"  voyages  were  first  settled,  Salvador  v.  Hopkins  (a),  were  the 
eludes  the  nine  causes  tried  upon  the  ship  Winchelsea  an  East  Indiaman  / 
bj"the  us^o^f  in  all  of  which  the  policies  were  the  same,  the  parties  only 
the  trade.  ^gj^g  different;  and  all  of  which  were  at  first  tried  with 
various  success ;  but  the  nine  verdicts  were  ultimately  uniform 
for  the  plaintiffs,  the  assured,  against  the  underwriters. 

The  charter-party  was  in  the  usual  printed  form,  and  con- 
tained a  clause,  empowering  the  Company's  servants  abroad 
to  detain  the  ship  a  year  longer,  if  they  pleased,  than  the 
time  originally  limited  by  charter-party.    The  insurance  was 
in  these  words,    at  and  from  Bengal,  to  any  ports  or  places 
whatsoever  in  the  East  Indies,  China,  Persia,  or  elsewhere, 
beyond  the  Cape  of  Good  Hope,  forwards  and  backwards, 
and  during  her  stay  at  each  place  until  her  arrival  at  London, 
on  money,  &c."   On  the  25th  of  March,  1762,  the  ship 
sailed ;  on  the  19th  of  September,  in  the  same  year,  she 
arrived  at  Bombay :  and  early  in  the  November  following,  she 
left  Bombay  the  first  time.    The  ship  arrived  at  Calcutta^ 
in  Bengal,  on  the  5th  of  March  1763;  and  on  the  twenty- 
eighth  of  the  same  month,  the  president  and  council  of  Bengal 
entered  into  a  new  agreement  with  the  captain,  reciting  that 
the  charter-party  would  expire  on  the  11th  of  February, 
1764,  but  that  the  president  and  council,  finding  it  expedient 
to  detain  the  ship  in  India,  and  being  desirous  of  having  the 
time  limited  in  the  charter-party  prolonged,  &c.,  the  inden- 
ture therefore  witnesseth,  that  the  captain  lets  the  ship  to 
freight  for  one  whole  year  from  the  said  11th  of  February^ 
1764.    The  ship  arrived  at  Bombay  a  second  time  in  tlufyi 
1763:  in  December  following,  she  again  sailed  for  Bengal, 
and  arrived  there  early  in  1764;  on  the  19th  of  March  in 


(«)  3  Burr.  1707. 
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thai  year  she  kft  Bengal,  in  order  to  proceed  for  Bombay, 
and  on  the  twenty-first  of  that  month,  Bubsequent  to  the 
expintkm  of  the  old  charter-party,  the  ship  was  lost.  On 
tke  third  of  Aprils  1764,  Mr.  Hume,  the  pkuntiff  in  several 
of  these  actions,  received  a  letter  from  the  captain,  dated  the 
14tb  o(  April,  I7G3,  inclosing  a  copy  of  the  new  agreement; 
which  letter  was  publicly  read  in  a  coffee-house.  The  next 
day  after  the  receipt  of  the  letter,  some  insurances  were  made 
by  Mr.  Hume.  On  the  17th  of  July,  1764,  other  insurances 
were  effected  by  Mr.  Hume,  and  all  the  other  insurances 
were  made,  after  the  captain's  letter  of  the  14th  of  April, 
1763,  had  been  received  and  publicly  read  in  a  coffee-house. 

The  Court,  after  laying  down  all  those  principles  above- 
lUted  respecting  the  notorious  usage  of  this  branch  of  trade, 
enlarged  upon  the  circumstances  peculiarly  distinguishing 
these  causes.  No  mention  was  made,  or  question  asked,  at 
the  time  of  underwriting,  when  the  ship  was  chartered,  when 
ihe  sailed  from  England,  when  she  arrived  in  India,  whether 
the  was  detained  a  year,  according  to  the  proviso  in  the 
dutfter-party :  and  yet  her  continuance  in  the  East  Indies 
depended  upon  all  these  facts.  If  they  ought  necessarily  to 
be  disclosed,  the  policy  was  void,  to  the  knowledge  of  the 
mderwriters,  at  the  time  they  took  the  premium.  The  evi- 
dence in  all  the  causes  was  very  strong,  and  her  staying  a 
fesr  longer,  if  known,  would  not  have  varied  the  premium. 
This  ship  was  insured  at  the  same  premium,  after  the  pro- 
longation of  her  stay  in  India  was  known.  None  of  the 
defendants  desired  to  be  off,  after  they  knew  that  an  account 
tf  the  new  agreement  had  been  received  in  England,  upon 
the  3rd  of  April,  1764,  which  was  notorious  to  them  all,  bc- 
faie  the  intelligence  of  her  loss,  which  came  in  the  October 
MIowing.  So  that  if  there  had  been  any  force  in  the  objec- 
tioQ,  it  would  have  been  waived  by  the  acquiescence  of  the 
oBderwriters,  after  they  were  fully  apprized  of  the  whole." 

So,  also,  in  the  case  of  Gregory  v.  Christie  {a),  in  an  action  if  in  a  (loticy 
upon  a  policy  "  on  the  goods,  specie,  and  effects  of  the  plain-  vo>^*  Acre 
(a)  R.  R.  Trin.  24  Geo.  3.    Park  Ins.  104. 
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b6  liberty  to  tHT,  On  board  the  ship  on  her  voyage  from  L<mdam  to'MaUrwM 

tOUCuy  StAyyUlQ  ^ 

trade  at  any  and  China,  with  liberty  to  touch,  stay,  and  trade  alt  ^usji  ptmls 
S^i^Ter!^  or  places  whatsoeTer,**  a  similar  question  arose  upon,  the  foW 

tint  oovers  the  lowing  facts.  When  the  ship  arrived  at  Madras,  she  vras^oo 
nsK  or  even  a  ^  * 

second  country  late  to  go  to  ChifM  that  year ;  upon  which  she  was  employciA 
▼oy«g«.  ^j^^  council  there  to  go  from  Madras  to  Bengal  to  fttoli 

rice,  which  voyage  she  peformed  once,  and,  in  attempthig  to 
perform  it  a  second  time,  was  lost.  The  jury  found  a  verdict 
for  the  plaintiff. 

A  new  trial  was  afterwards  moved  for  on  two  grounds,  one 
of  which  only  is  material  here,  that  these  intermediate  voyages 
were  not  insured  under  the  policy ;  for  that  the  words  to 
touch,  stay,  and  trade  at  any  ports  or  places  whatsoever,^  only 
meant  to  give  a  license  to  stay  at  such  places  as  it  should  be 
necessary  to  stop  at  in  the  course  of  the  voyage. 

Lord  Mansfield. — "To  understand  this  policy  you  mual 
refer  to  the  course  of  trade  to  which  it  relates.    What  is  the 
course  of  trade  with  the  East  India  Company?    If  an  India 
ship  come  to  Madras  too  late  in  the  season  to  proceed  to 
China,  the  council  employs  her  in  an  intermediate  voyage- 
It  is  beneficial  to  all  parties  so  to  employ  her ;  the  under- 
writers are  perfectly  well  acquainted  with  this  usage,  and  are 
bound  to  take  notice  of  it.  Before  the  year  1780  it  was  usual 
to  insure  both  the  outward  and  homeward  bound  voyage  in 
one  policy,  and  then  the  words  ^'backwards  and  forwards" 
were  inserted  ;  but  since  that  time  they  have  separated  the 
insurance,  and  insure  the  outward  voyage  in  a  distinct  policy. 
The  policy  in  question  differs  from  others,  because  it  contains 
a  permission  to  trade,  as  well  as  to  touch  and  stay,  at  any 
ports  or  places,  which  is  not  usual  in  policies  of  this  natore  : 
for  in  general  they  only  permit  them  to  touch  and  stay,  which 
words  can  only  be  intended  to  give  a  permission  so  to  do,  if 
necessity  oblige  them ;  but  to  touch,  stay,  and  trade  are 
words  so  large,  that  they  seem  to  include  the  intermediate 
voyage.  It  would  narrow  the  construction  very  much,  indeeti, 
to  say,  that  the  policy  relates  to  those  places  only  at  which 
they  shall  stop  in  the  voyage.    The  words  made  use  of  ccr- 
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tuAyikke  in  the  ititermecliate  voyage,  and  the  usage  of  trade 
etafirm  this  constnictioii.'*  The  consequence  of  this  opinion 
f«ai  that  the  yerdict  of  the  jury  was  held  to  be  right. 

<  80  also  in  Farquharsm  v.  Hunter  {a),  an  action  on  a  policy  So  abo  where 
of  insurance  upon  the  ship  Blandford^  "  at  and  from  London  ^^toAwJ^ 
WMadras  and  Bengal,  beginning  the  risk  upon  the  said  ship  ^rtf&^U^e 
to^  at  London,  and  so  to  continue  till  the  arrival  of  the  said 
dhip  at  Madras  and  Bengal,  with  liberty  to  touch  and  stay  tra^  this 
at  any  port  or  place  in  this  voyage/*    The  facts  were  these:  tenu^iiatc"'' 
--the  Blandford  arrived  at  Madras,  where  her  cargo  was  v«y*MJ»^^»« 
onloaded  by  order  of  the  presidency  ;  she  was  then  sent  for 
rice  to  Visagipainam,  and,  by  an  entry  in  the  council-book, 
her  voyage  to  Bengal  is  said  to  be  postponed.    That  part  of 
her  outward-bound  cargo  which  was  intended  for  Bengal 
vas  sent  thither  in  the  Lord  Mulgrave,  and  afterwards  the 
Bkndford  was  sent  to  Bengal  in  ballast,  and  was  taken  in 
the  passage ;  for  which  loss  this  action  was  brought.  At  the 
trial,  Lord  Mansfield  thought  the  words  in  the  policy  would 
Mt  admit  of  such  a  latitude  of  construction  so  as  to  take  in 
the  intermediate  voyage,  the  words  being  much  narrower  than 
those  in  Gregory  v.  Christie  ;  upon  whicli  the  plaintiff  was 
iioiisuited. 

However,  in  the  following  Term,  when  a  motion  was  made 
teaet  aside  the  nonsuit,  bis  Lordship  said, — This  is  a  policy 
^  the  slup  ;  it  is  an  indta  voyage ;  and  the  usage  as  to  the 
i>^nnediate  voyages  is  notorious  to  both  parties ;  and  the 
^trsct  refers  to  it.  The  insurance  here  is  from  London 
^Madras  and  Bengal.  What  is  the  usage  of  the  trade? 
Ilat  when  the  ships  arrive  at  Madras  the  council  may  send 
them  elsewhere.*'  The  other  Judges  concurred,  and  the  rule 
for  setting  aside  the  nonsuit  was  made  absolute. 

But  the  clause  giving  liberty  "  to  touch,  stay,  trade,  &c.,'*  liberty  «<to 
I  to  be  understood  with  such  restrictions  as  the  Courts  have  trode*'*'&c' 
lought  necessary,  to  prevent  any  unfair  advantage  being 
ken  of  the  general  words  in  which  it  is  expressed.    It  is. 


(a)  R.  R.  Hilary,  25  Geo.  3.   Park  Ins.  105. 
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therefore,  always  interpreted  as  subordinate  to  the  voyage 
insured,  which  is  the  principal  object  of  the  contract;  and  in 
cases  of  doubt,  it  must  be  understood  'with  reference  to  the 
laws  of  commerce,  and  the  usage  of  the  particular  trade*  It 
must  also  be  confined  to  some  purpose  within  the  scope  of 
the  adventure ;  whether  the  purpose  be  within  that  scope  or 
not,  is  a  question  of  law ;  whether  the  ship  stay  an  unreason- 
able time  is  a  question  of  fact  (a). 

In  Violett  v.  AUnutt  (b)  it  was  held,  that  liberty  to  touch  at 
a  port  for  any  purpose  whatever,  includes  liberty  to  touch  for 
the  purpose  of  taking  in  part  of  the  goods  insured  (c). 
On  a  policy         But  in  WilUams  v.  Shee  (d),  where  a  ship  was  insured  **at 
B^rtSSe^  and  from  London  to  Berbice,  with  liberty  in  the  most  exten- 
Uterty'to^^^^  sive  terms  to  touch,  stay,  and  trade  at  all  places,  &c."  The 
touch,  suy,      ship  arrived  with  convoy  off  Madeira^  and  immediately  began 
^justify  ^   ^o        goods,  and  load  wine  in  exchange ;  but  before  the 
toukein^l^wis         could  be  got  on  board  the  convoy  sailed.    The  ship 
at  Madeira      remained  at  Madeira  for  a  week,  and  then  sailed  with  several 
lost  her  convoy.  Others  which  were  in  the  same  situation,  but  was  captured  on 
her  way  to  Berbice.  Lord  EUenborough  held  that  the  Uberty 
in  the  policy  must  be  construed  with  a  reference  to  the  main 
scope  of  the  voyage ;  and  though  there  did  not  appear  to  have 
been  a  wilful  desertion  of  the  convoy,  the  ship,  by  putting 
into  Madeira^  and  voluntarily  staying  behind  there  for 
the  purpose  of  trade,  had  been  guilty  of  a  deviation  which 
discharged  the  underwriters. 
Leave  to  call       So  in  Hammond  v.  Reid  {e\  on  a  policy  from  Para  to  New 
unlw^lrtiLy^    For*,  during  her  stay  there,  and  at  and  from  thence  to  Para, 

of     Wind-    ^Jth  leave  "  to  call  at  all  or  any  of  the  Windward  and  Zee- 
ward  or  Lee-  lywtii.         t  -m 
ward  islandBt    ward  Islands  and  colomes  on  her  passage  to  New  York,  and 

^n^'S>Kf  load  and  unload  there,"  the  Court  held  that  the  going  to  two 

them  for  a      of  them,  for  a  purpose  entirely  unconnected  with  the  voyage^ 


(a)  Per  Mr.  J.  Gibbs,  in  Lang-  5  M.  &  S.  6. 

home  o.  AUnutt,  4  Taunt  511.  (d)  3  Camp.  469. 

C6)  3  Taunt  419.  (c)  4  B.  &  A.  72. 
(c)  And  see  Barclay  p.  Stirling, 
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trat,  notwithstandiDg  the  words  of  the  policy,  a  deviation,  and  purpose  bdooii. 
that  the  plaintiff  was  not  entitled  to  recover.  voyage^'* 

Neither  will  the  liberty  "  to  touch  and  stay  at  any  ports  And  the  cip- 
mi  phces  whatsoever/  enable  the  captain  to  alter  the  regular  Step'SJf 
eourse  of  the  voyage,  which  he  must  always  keep  in  view.      course  of 
And  where  a  vessel  has  substantially  discharged  her  cargo  pun^^a^c^ 
at  her  "  final  port,"  the  adventure  is  at  an  end,  and  she  will 
not  be  protected  sailing  about  on  a  seeking  voyage  for  a  fresh 
cargo. 

Thus  in  InglU  v.  Faux  (a),  where  an  insurance  was  "at  When  a  ship 
and  from  Liverpool  to  Martinique,  and  all  or  any  of  the  Ktifiquc. 
Windward  and  Leeward  Islands,  with  liberty  to  touch  at  any  of  tho  Wbd* ^ 
ports  or  places  whatsoever,  to  take  on  board  and  land  goods,  ^&rd  or  Lee. 
kc."    The  ship  arrived  at  Martinique,  about  the  20th  of  landed  the 
May.  The  captain  disposed  of  all  his  outward  cargo,  except  C^^po  a?°^ 
a  small  quantity  of  lime  and  bricks.  With  these  he  sailed  for  Martinique, 

....  .     ,        ,  o  1  .       r«^.      and  then  sailed 

Anttgua,  where  he  arrived  on  the  Slst  of  that  month.    The  to^ Antigua, 
ship  lay  there  till  the  8th  of  July,  where  she  was  lost  with  iost*^whUst  ^ 
the  lime  and  bricks  still  on  board.  The  captain  had  not  been  f  Partly 

*^  to  dispose  of 

able  to  obtain  a  freight  home.  the  residue  of 

Lord  EUenborough. — "  The  captain  had  no  right  to  nUX  cargo  and 
up  the  two  objects  together,  of  disposing  of  the  remnant  of  a  h^^^ewri^d*"" 
the  outward  carcro,  and  procurini?  a  homeward  carco,  at  the 

.1     i.  .  ,        .  ,  ,  ^t!        ,      that  the  captain 

ntk  of  the  underwnters,  on  the  outward  voyage.   When  the  had  no  right  to 
disposal  of  the  outward  cargo  ceased  to  be  the  sole  object  of  S)jccte*^toge!° 
bis  stay  at  Antigua,  these  underwriters  were  discharged."  of^thrundci^'*^ 

And  in  Moore  v.  Taylor  (6),  where  an  insurance  was  made  ^"^^^ 
on  a  ship     at  and  from  St.  Vincent,  Barbadoes,  and  all  or  and  that  they^ 
any  of  the  West  India  Islands,  to  her  port  or  ports  of  dis-  Th^g^.' 
charge,  and  loading  in  the  United  Kingdom,  during  her  stay  where  a  ship 
there,  and  thence  back  to  Barbadoes,  and  all  or  any  of  the    insured  to 
West  India  colonies,  until  the  ship  should  have  arrived  at  ports  of  db. 
her  final  port  of  discharge  as  aforesaid."    The  vessel  sailed  ij^d  Kii^. 
from  Barbadoes,  and  arrived  at  Liverpool  in  June;  she  took  fo  hcM^fi^" 
in  her  cargo,  of  which  a  part  consisted  of  fifty  tons  of  coals       ^f  dis- 


(a)  3  Caoap.  437. 


(6)  1  A.  &  £.  25. 
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^^ujge^the    in  bulk,  and  fifleen  thousand  common  bricks.  The  coals  and 

the  adventure    bricks  were  expressly  ordered  by  the  owners^  and  were  men- 

whmi^hrhas    ^oned  in  the  invoice  and  bill  of  lading  as  cargo  shipped  there. 

diwhS^^^her        sailed  from  Liverpool  on  the  1st  o(July^  and  arrived  on 

cai^  in  the     the  2nd  of  August  at  Barbadoes,  The  whole  cargo,  with  the 

imd^eif  not  exception  of  the  coals  and  bricks^  was  discharged  at  Bar^ 

■edkSgroyage  badoeSt  and  three  hundred  and  thirty  empty  casks  were  taken 

forafre^^  ^  on  board  by  the  same  boats  which  took  the  cargo  on  shore. 

blithe  jury   The  vessel  was  about  to  sail  from  Barbadoes  to  Berbice,  for 

8he^»ub«Sfr^  the  purpose  of  procuring  a  cargo^  on  the  1 1th  of  August^  but 

tUily  dU-  was  lost  in  a  hurricane  on  the  night  of  the  10th.  On  the  3 1  st 
charged  or  not. 

of  July^  two  days  before  the  ship's  arrival  at  Barbadoes^  the 
plaintiffs  write  to  their  correspondent  at  Berbice  a  letter, 
containing  this  passage  : — **  We  have  determined  on  sending 
over  the  Decagon^  with  as  many  rum  puncheons  as  she  can 
carry,  besides  the  coals  and  bricks  that  she  is  ballasted  with  ; 
and  we  request  that  you  will  engage  as  much  molasses  as  will 
load  her — say  three  hundred  and  thirty  puncheons."  It  was 
also  proved,  that  some  ballast  was  necessary  for  her  voyage 
from  Barbadoes  to  Berbice.  It  was  contended  for  the  de- 
fendants, that  the  adventure  was  determined  at  Barbadoes^ 
the  ship  having  discharged  all  but  the  coals  and  bricks. 
The  Lord  C.  J.  Denman  directed  the  jury  to  find  for  the 
defendant,  if  they  thought  that  the  cargo  had  been  sub- 
stantially discharged  at  Barbadoes.  The  jury  found  for  the 
defendant. 

Littledale,  J. — I  should  probably  have  arrived  at  a  con- 
clusion different  from  that  of  the  jury ;  for  the  proportion  of 
the  bricks  and  coals  to  the  rest  of  the  cargo  does  appear  to 
me  very  large  for  articles  which  were  to  serve  as  mere  ballast, 
and  there  is  no  doubt  of  their  having  been  originally  taken 
out  as  merchandise.  That,  however,  was  entirely  a  question 
for  the  jury,  who  were  to  determine  what  was  substantially 
the  port  of  discharge.  I  cannot  say  that  they  have  determined 
improperly.  Then  tlie  only  question  for  us  is  the  construc- 
tion of  the  policy.  Now  the  first  expression  used  in  it  relative 
to  the  duration  of  the  adventure  is,  '  port  or  ports  of  dis- 
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diarge,  and  loading  in  the  United  Kingdom;*  the  words 
*  final  port*  do  not  occur  till  a  later  part  of  the  instrument, 
and  they  must  be  interpreted  by  aid  of  the  earlier  words. 
I  am  of  opinion^  therefore^  that  the  risk  was  meant  to  end  as 
soon  as  the  substantial  purpose  of  the  voyage,  that  is,  the 
defivery  of  the  cargo  was  completed;  and  I  cannot  agree  that 
it  was  to  continue  while  the  empty  ship  was  on  a  seeking 
▼ojage  for  a  fresh  cargo." 

Parke^  J. — "  I  am  entirely  of  the  same  opinion.  It  is  con- 
tended that  the  adventure  continued,  not  only  till  the  cargo 
was  discharged,  but  during  all  the  time  the  vessel  should  be 
seeking  a  fresh  cargo.  But  it  seems  to  me  impossible  to  put 
so  wide  a  construction  on  the  policy.  *  Final  port*  must  mean 
the  port  which  is  final  with  a  reference  to  the  goods  taken  on 
board  in  the  United  Kingdom.  The  case  is  not  distinguish- 
able from  IngUs  v.  Vaux  (a).  Then  as  to  the  question  of  the 
discharge  of  the  cargo,  that  was  entirely  for  the  jury.*' 

Patteson,  J.,  and  Lord  Denman,  C.  J.,  concurred. 

In  Mellish  v.  Andrews  (6),  which  was  an  action  on  a  policy  of 
insurance  on  goods  ''at  and  from  London  to  the  ship's 
discharging  port  or  ports  in  the  Baltic,  with  liberty  to  touch 
at  any  port  or  ports,  for  orders  or  other  purposes,  and 
to  touch  and  stay  at  any  ports  or  places  whatsoever  and 
wheresoever:**  it  was  held  by  Lord  Ellenborough  and  the 
rest  of  the  Court  that  the  ship  having  touched  at  Carlshamn 
m  Sweden  for  orders,  and  having  gone  on  to  Swinemunde,  a 
more  distant  port,  for  further  orders,  and  having  received 
orders  at  Swinemunde,  because  it  was  unsafe  to  land  there  to 
return  to  Carlshamn,  and  await  for  orders,  might  so  return 
to  Carlshamn  without  being  guilty  of  a  deviation,  it  being 
shewn  tliat  she  went  to  Swinemunde  for  orders,  in  the 
prosecution  of  her  voyage,  and  returned  to  Carlshamn  to 
obtun  orders  in  the  further  prosecution  of  it. 

And  a  similar  construction  was  lately  put  upon  a  policy  in 
the  Court  of  King's  Bench,  in  the  case  of  Hunter  v. 


(a)  3  Camp.  437.  ^h)  2  M.  &  S.  26. 
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Leathley  (a).  The  policy  was  effected,  '*at  and  from 
Singapore^  Penang^  Malacca  and  Batavia^  all  or  any,  to  the 
ship's  port  or  ports  of  discharge  in  Europe^  with  leave  to 
touch,  stay,  and  trade  at  all  or  any  port  or  places  whatsoever 
and  wheresoever,  in  the  East  Indies^  Persia^  or  elsewhere, 
upon  goods  on  board  certain  vessels  beginning  the  adventure 
from  the  loading  thereof  on  board  the  said  ships  as  above.** 
And  *^  it  should  be  lawful  for  the  said  ships,  &c.,  in  that 
voyage,  to  proceed  and  sail  to,  and  touch  and  stay  at  any 
ports  or  places,  whatsoever  and  wheresoever,  in  any  direction, 
and  for  any  purpose  necessary  or  otherwise,  particularly 
Singapore ,  Penang^  Malacca,  Batavia,  the  Cape  of  Good 
Hope,  and  St.  Helena,  with  leave  to  take  on  board, 
discharge,  reload,  or  exchange  goods  and  passengers,  without 
being  deemed  any  deviation  from,  and  without  prejudice 
to  that  insurance."  The  ship  took  in  part  of  her  cargo 
at  Batavia,  then  went  to  Sourabaya,  another  port  in  the 
East  Indies,  (not  in  the  course  of  the  voyage  from  Baiavia  to 
Europe,  and  not  specified  by  name  in  the  policy),  and  took  in 
other  goods,  and  then  returned  to  Batavia,  whence  she 
afterwards  sailed  for  Europe,  and  was  lost  by  perils  of  the 
sea.  The  case  was  tried  before  Lord  Tenterden  at  Guildhall, 
and  a  special  verdict  was  found  by  the  jury.  The  judgment 
of  the  Court,  after  taking  time  to  consider,  was  delivered  by 
Lord  Tenterden,  C.  J. — "  It  is  obvious,  on  the  perusal  of  this 
policy,  in  which  so  many  places  of  departure,  and  four  ships 
are  mentioned,  with  liberty  to  declare  and  specify  the 
particular  ship  and  goods  afterwards,  that  at  the  time  of  the 
insurance,  the  assured  must  have  been  ignorant  of  the 
particular  port  in  the  East  Indies,  at  which  goods  for  hira 
would  be  shipped,  as  well  as  of  the  name  of  the  ship,  as 
of  the  species  of  goods ;  and  must  therefore  have  intended  to 
have  protected  himself  against  loss,  whatever  might  be  the 
sort  of  goods,  by  whichsoever  of  the  four  ships  they  should 
be  sent,  and  at  whatsoever  place  or  places  in  the  East  they 


(a)  10  B.  &  C.  858. 
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■Mght  be  pat  on  board ;  and  the  defendants  subscribing  such 
a  policy  must  be  understood  to  have  intended  to  afford 
a  protection  equally  extensive^  if  the  terms  of  the  policy  will 
admit  of  such  an  effect  being  given  to  the  instrument."  His 
Lordship,  after  referring  to  the  rule  of  construction  of  marine 
policies  laid  down  by  Lord  EUenborough  in  Robertson  v. 
Fremek  (a)  proceeded  thus : 

*^Sach  being  the  object  of  the  assured  and  the  rule 
of  construction,  we  are  to  look  at  the  policy  in  order  to  gather 
Groat  thence  whether  or  no  the  whole  or  any  part  of  the 
plaintiff's  interest  can,  consistently  with  such  decisions  as 
have  taken  place  on  similar  subjects,  be  considered  as 
protected.  The  plaintiff  contends  that  his  whole  interest,  as 
well  in  the  goods  shipped  at  Sourabaya  as  in  the  goods 
shipped  at  Batavia,  is  protected.  The  defendant  insists  that 
no  part  is  protected;  or,  supposing  the  goods  shipped 
at  Batavia  to  be  protected,  that  the  shipment  at  Sourabaya 
is  not.  The  grounds  upon  which  it  was  contended  that  no 
part  was  protected  were,  first,  that  the  policy  did  not  attach, 
the  goods  shipped  at  Batavia  being,  as  it  was  urged, 
shipped,  not  for  a  voyage  to  Antwerp^  but  for  a  voyage  to 
Sourabaya  and  back  to  Batavia;  from  whence  a  distinct 
voyage  to  Antwerp  commenced.  Secondly,  supposing  the 
policy  to  have  attached  on  those  goods  while  the  ship 
remained  at  Batavia,  yet  the  voyage  to  Sourabaya  was 
a  deviation.  The  ground  on  which  it  was  contended  that  the 
goods  shipped  at  Sourabaya  were  not  protected  was,  that 
Sourabaya  could  not  be  considered  as  a  port  of  loading,  or 
tenmnus  a  quo  within  the  meaning  of  this  policy.  We  are  of 
opinion,  however,  that  goods  shipped  at  Batavia  were  in 
reality  shipped  for  a  voyage  to  Antwerp  by  way  of  Sourabaya, 
and  that  the  ship's  first  departure  from  Batavia  was  on  such 
a  voyage.  And  considering  the  very  extensive  powers  given 
by  this  policy  both  in  the  first  and  last  clauses,  we  think  the 
sailing  JLo  Sourabaya  was  not  a  deviation ;  it  could  not  be  so 


(a)  See  ante,  p.  183. 
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flecmcd  without  a  direct  contradiction  to  the  terms  of  the 
policy,  it  being  clear  that  the  ship  sailed  to  Sourabaya  for 
the  purpose  and  in  the  prosecution  of  the  original  adventure 
contemplated  by  the  policy.  And  upon  these  points  the 
principle  of  the  decision  in  MelHsh  v.  Andrews  (a),  h 
applicable  to  the  present  policy ;  the  only  difference  between 
the  two  cases  being,  that  in  MeUish  v.  Andrews  the  places  cyf 
discharge  or  termination  of  the  voyage,  and  the  course  of 
sailing  for  that  purpose,  were  left  undefined,  by  reason  of  the 
uncertain  state  of  commerce  in  the  Baltic^  and  in  the  present 
case  the  places  of  shipment  or  commencement  of  the  voyage, 
and  the  course  of  sailing  for  that  purpose,  are  left  undefined, 
by  reason  of  the  ignorance  of  the  assured  as  to  those 
particulars.  The  order  in  which  the  four  places  named  stand 
in  the  policy,  shews  plainly  that  a  voyage  in  the  direct 
geographical  or  nautical  course  was  not  thought  of,  it  being 
clear  that  it  was  thought  possible  that  goods  might  be  laden 
at  each  of  those  places. 

With  regard  to  the  goods  shipped  at  Sourabaya^  the 
question  is,  whether  that  place  can  be  considered  as  a 
loading  port  or  terminus  a  quo  within  the  meaning  of  the 
policy.  Sourabaya  is  certainly  a  place  in  the  East  Indies^ 
and  so  within  the  meaning  of  the  words  used  in  that  part  of 
the  policy  wherein  the  voyage  is  described.  But  it  is  said, 
that  the  words  ports  and  places  in  the  East  Indies^  Persia, 
or  elsewhere,"  not  following  directly  after  the  four  places 
first  named,  as  thetermini a  quibus, hut  after  the  places  named 
as  the  termini  ad  qubs^  and  being  introduced  by  the  words 
'  with  leave,*  &c.,  cannot  be  understood  to  designate  places 
of  shipment  of  the  plaintiff  s  goods,  but  only  places  to  which 
the  ships  might  be  permitted  to  sail  for  some  other  purpose. 
On  the  other  hand,  it  was  contended  that  those  words  might, 
according  to  two  decided  cases,  which  I  shall  presently 
mention,  be  considered  as  places  of  shipment,  and  that  in  this 
particular  policy  they  must  be  so  considered,  because  the 

(a)  2  M.  &  S.  27,  ante,  p.  221. 


nolU  m.]    It  $huU  be  Lawful  far  the  Ship^  ^c. 


226 


pboet  ta  which  the  ships  might  sail  without  deviation  or 
pngudice  to  the  insurance,  are  afterwards  mentioned  and 
fHtmdad  for  by  the  policy  in  a  distinct  clause,  of  which  the 
Ipwgilige  is  more  loose  and  comprehensive  than  the  language 
of  the  first  clause.  Now,  if  we  suppose  that  a  shipment  of 
4pMx]a  by  the  plainUff  in  some  place'that  might  be  imagined, 
fi>r  instance,  on  the  coast  of  Braxil^  would  not  be  a  ship- 
saent  within  the  first  clause,  and  so  not  be  protected  by  the 
policy ;  but  that,  nevertheless,  if  the  ship,  after  receiving 
ihe  pUintifT's  goods,  had^sailed  for  that  coast  for  some  other 
biwftii  purpose,  the  benefit  of  the  policy  would  have  been 
mved  by  virtue  of  the  latter  clause ;  the  two  clauses  will  each 
hftve  a  distinct  and  appropriate  sense.  And  without  deter^ 
inining  what  effect  the  latter  clause  might  have  on  a  question 
M  to  the  places  of  shipment  of  the  plaintiff**s  goods,  we  are 
deariy  of  opinion  that  the  words  Sports  and  places,'  &c. 
in  the  first  clause  may  and  ought  to  be  understood  as  such 
places.  And  the  two  cases  of  Violett  v.  AllnuU  (a),  and 
Barclay  v.  Sterling  (6),  are  plmn  authorities  to  shew  that  a 
jdace  mentioned  after  the  words  *  with  liberty  to  touch,*  &c., 
aay  be  considered  as  a  loading  port.  For  these  reasons, 
and  upon  these  authorities,  we  think  the  plaintiff  entitled  to 
recover  in  respect  of  all  hb  goods*'  (c). 

But  where,  in Z>ai;a6rev.  ^ti^oit, and Xrwoir^v.  Walter  (d),  Anuwurwice 
an  action  upon  a  policy,  the  voyage  insured  was  described  in  L'Orient  to 
these  words:  "  at  and  from  Port  UOrient  to  PamUcherry,  mi£1^S' 
Madrae  and  China^  and  at  and  from  thence  back  to  the  ship's  ^ 

^  backtoFrancep 

port  or  ports  of  discharge  in  France^  with  liberty  to  touch,  with  liberty 
in  the  outward  or  homeward-bound  voyage,  at  the  isles  of  stay  at  any  port 
Frame  and  Bourbon^  and  at  all  or  any  other  place  or  places  g^^er^^n 
what  or  wheresoever.**   In  a  subsequent  part  of  the  policy  not  cojer  a 
there  was  this  clause,    and  it  shall  be  lawful  for  the  said  ship  B^^a.battlM 
■I  this  voyage  to  proceed  and  sail  to,  and  touch  and  stay  at  yowe^ 

must  be  aqpt. 

(a)  3  Tumt.  419.  Chamber,  and  the  judgment  of  the 

C*)  6  M.  &  S.  6.  Court  above  affinned,  7  Bing.  517. 

(e)  This  case  was  afterwards  re-       ((I)  1  Doug.  284. 
moved  by  error  into  the  Exchequer 
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any  ports  and  places  whatsoever,  as  well  on  this  side  as  on 
the  other  side  of  the  Cape  of  Good  Hope,  without  being 
deemed  a  deviation.**  The  ship  arrived  at  Pondicherry^  and 
after  remaining  there  one  month,  she  sailed  for  Bengal^ 
instead  of  going  to  China  ;  having  wintered  at  Bengal^  and 
received  considerable  repairs,  she  returned  to  Pondicherry; 
and  having  taken  in  a  homeward-bound  cargo,  proceeded  in 
her  voyage  back  to  L*Orient,  but  was  taken  by  the  Mentor 
privateer.  The  question  in  that  case,  as  far  as  it  is  material 
to  us  in  this  part  of  our  work,  was,  whether  the  voyage  to 
Bengal  was  insured  within  the  construction  of  this  policy  ? 
The  reporter  of  this  case  says,  it  was  insisted  in  the  opening, 
for  the  plaintiffs,  that,  under  the  general  liberty  given  by  the 
policy,  of  touching  at  all  places  whatsoever,  the  vessel  might 
go  to  Bengal,  which,  by  the  operation  of  those  words,  was  as 
much  part  of  the  voyage  as  if  it  had  been  expressly  named. — 
Lord  Manxfield,  however,  having  intimated  a  clear  opinion, 
that  the  general  words  were,  by  the  expressions  of  in  the 
outward  or  homeward-bound  voyage,**  and  *^  in  this  voyage," 
qualified  and  restrained  so  as  to  mean  all  places  whatsoever 
in  the  usual  course  of  the  voyage  to  and  from  the  places 
mentioned  in  the  policy,'*  this  ground  was  immediately  aban- 
doned, and  never  further  mentioned  by  the  counsel  for  the 
plaintiffs  in  the  progress  of  these  causes. 

So  in  a  case  of  Richardson  v.  London  Assurance  Com- 
pany (a),  upon  an  East  India  captain's  investment,  to  all  or 
any  of  the  ports  or  places,  &c.  until  arrived  at  the  last  place 
of  discharge  on  the  outward  cargo,  Lord  EUenborough  held 
that  the  outward  voyage  terminated,  where  all  the  company's 
outward  cargo  was  discharged. 
Where  a  seek-  There  has  been  a  very  recent  case  of  PhiUipps  v.  Irving  (6), 
ing     It  in.   which  is  an  important  case  on  this  subject  The  action  was 

mrad "  tt  and  i  i- 

from  London    on  a  policy  of  insurance  on  the  ship  Broxboumeburg, at  and 

(a)  Camp.  94.  Larkins,  to  which  it  is  likened  in 

(6)  8  Scott,  N.  R-  3,  ante,  p.  177,  this  case,  for  the  question  respeet- 

where  the  case  is  briefly  mention-  ing  unreasonable  delay. 

ed  in  conjunction  with  Mount  v. 
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from  London  to  Bombay,  and  thence  to  China,  and  back  to  JJ^°"^^^*jJ5^^ 
the  United  Kingdom,  with  liberty  to  touch,  stay,  and  trade  and  back  to  the 
<t  all  ports  and  places  on  this  side,  at,  or  beyond  the  Cape  of  Yom^'^^x^^' 
Good  Hoper   The  defendant  pleaded  first,  (which  was  the  ^^^^^^^^ 
only  plea  on  which  any  question  was  raised),  that  the  ship  trade*' at  all 
amved  at  Bombay,  remained  there  an  unreasonable  time,  places  on  this 
and  that  the  assured  did  not  duly  prosecute  the  voyage  yondthro^ 
inaured,  and,  therefore,  was  guilty  of  a  deviation.    At  the  ^5^^^^^°^' 
trials  the  facts  applicable  to  that  plea  were  withdrawn  from  at  Bombay 
the  consideration  of  the  jury,  and  it  was  agreed  that  it  should  reason  of  not 
be  reserved  for  the  Court  to  determine  upon  the  facts  appli-  ^^"f  remu!° 
eable  to  the  first  issue,  whether  or  not  there  had  been  an  nerating 

freight,  owing 

iitireas0i!able  delay  in  the  prosecution  of  the  voyage  as  to  to  peculiar 
discharge  the  underwriters.    The  jury  having  returned  a  ver-  the^lJ^dCT^^' 
diet  for  the  plaintiff.    A  motion  (pursuant  to  leave  reserved),  J^^^w"^^  ^, 
was  made  to  enter  a  nonsuit  or  a  verdict,  on  the  first  issue,  the  delay  was 

J  r    J     i.  not  unreason- 

tor  the  defendant.  able. 

On  the  argument,  it  was  contended  that  the  delay  at 
BomdMy  from  the  time  of  the  completion  of  some  repairs 
which  had  been  considered  necessary,  until  the  3nd  Novem- 
ber,  at  all  events,  was  unreasonable,  so  far  as  concerned  the 
underwriters,  and  clearly  amounted  to  a  deviation.  [Cress^ 
well,  J. — The  captain  had  a  right  to  stay  at  Bombay  a 
reasonable  time,  with  reference  to  his  owner's  interests.'*]  But 
the  reasonableness  of  the  time  must  be  estimated  by  the  ordi- 
nary state  of  trade :  the  underwriters  do  not  by  their  contract 
hold  themselves  responsible  for  delays  resulting  from  lowness 
of  freight.  [Tindal,  C.  J. — "  The  question,  as  it  strikes  me, 
b,  whether  or  not  the  master  waited  at  Bombay  longer  than 
was  reasonable,  regard  being  had  to  the  interests  of  his 
employers,  and  the  duty  he  owed  them :  and  if  not,  whether 
Aat  was  not  one  of  the  contingencies  covered  by  the  policy.**] 
The  owners  might  protect  their  interest  by  a  time  policy. 
[Tindal,  C.  J. — '*The  policy  provides  that  the  ship  may 
'  touchy  stay,  and  trade  at  all  ports  and  places,  &c.  How  long 
b  the  master  to  stay?   The  limit  must  clearly  be  with  refer- 

q2  * 
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ence  to  the  advantage  of  the  owners.    A  stay  that  would  be 
reasonable  with  regard  to  the  owners'  interests,  may  surely 
be  reasonable  in  the  contemplation  of  the  underwriters.*^ 
ICressweU,  J. — "  What  is  the  ordinary  state  of  trade  at  Bam* 
bay?'*]   The  delay  was  conceded  to  be  extraordinary  and 
out  of  the  usual  course,  and  unreasonable,  unless  justified  by 
reason  of  the  circumstances  deposed  to  by  the  captain  and 
the  mate.    [OressweU,  J. — The  question  is  one  of  consider- 
able importance  to  shipowners  and  underwriters,  and  more 
especially  as  regards  ships  engaged  in  the  African  trade, 
where  the  exorbitant  demands  of  the  native  princes  frequently 
occasion  many  months'  delay."]   The  Court  took  time  to 
consider  their  opinion,  which  was  now  delivered  by  Tindal,  C.J. 
After  stating  the  case  as  in  the  commencement  of  this  account 
of  it,  his  Lordship  proceeded :    The  ship  arrived  on  the 
Srd  June,  ISifi;  some  repairs  were  necessary,  which  were 
completed  on  the  2nd  September  ;  the  ship  was  then  ready 
to  take  in  her  cargo,  but,  in  fact,  none  was  put  on  board 
until  10th  January,  1843.    The  ship  was  a  seeking  ship, 
commanded  by  one  of  the  part-owners ;  and  we  think  it  was 
clearly  proved  that  he  could  not  at  an  earlier  period  have 
obtained  a  cargo,  either  for  China  or  the  United  Kingdom, 
at  a  remunerating  freight.    Several  circumstances  combined 
to  render  freights  unusually  low  at  Bombay  during  the  time 
the  ship  in  question  remained  there.    Ships  that  had  taken 
out  troops  were  in  want  of  homeward  cargoes,  and  the  dis- 
turbance with  the  trade  with  China  had  prevented  many 
ships  from  sailing  thither  from  Bombay.  The  latter  port  was 
therefore  crowded  with  shipping,  and  the  freights  offered 
would,  if  accepted,  have  occasioned  a  great  loss  to  the  owners; 
and  there  was  nothing  to  shew  that,  as  far  as  the  interests 
of  the  owners  were  concerned,  the  delay  at  Bombay  was 
improper.    But  it  was  contended,  that  although  the  adven- 
ture on  which  the  ship  sailed  might  have  been  prosecuted 
without  any  improper  delay,  as  far  as  the  owners  were  con- 
cerned, yet  with  regard  to  the  underwriters,  the  case  was 


t  be  denied  that  the  ship  might  be  detained  some  time 
r  to  obtain  a  cargo  at  a  reasonable  rate  of  freight ;  but 
said  that  such  detention  could  not,  without  discharge 
i  underwriters,  be  extended  beyond  the  time  usually 
m1  for  such  purpose.  It  appears  to  us,  however,  that 
li  rule  can  be  laid  down ;  that  detention  for  a  reason- 
ne,  for  the  purpose  of  the  adventure  insured,  must  be 
1 :  and  that  whether  the  time  is  reasonable  or  not, 
e  determined,  not  by  any  positive  and  arbitrary  rule, 

the  state  of  things  existing  at  the  time  at  the  port 
the  ship  happens  to  be.  It  may  be  collected  from 
9U6  cases  (a),  that  delay  before  or  after  the  commence- 
f  a  voyage  is  not  equivalent  to  a  deviation,  unless  it  be 
onable.    And  we  think  that  no  certain  or  fixed  time 

said  to  be  reasonable  or  unreasonable  for  seeking  a 
in  a  foreign  port,  but  that  the  time  allowed  must  vary 
16  varying  circumstances  which  may  render  it  more  or 
fficult  to  obtain  such  a  cargo."   Rule  refused. 

DEVIATION  FROM  THE  VOYAGE  INSURED. 

\  drcumstances  relating  to  the  permission  granted  to 
sured  by  the  terms  of  the  policy,  that  in  performing 
yage  insured,  be  shall  go  to  and  touch  at,  and  stay  at 
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cularly  to  the  ships  which  are  insured  on  voyages  to  the 
Eeut  Indies,  and  round  tlie  Capes,  to  China,  and  different 
distant  parts  of  the  globe :  we  have  seen  that  such  ships  are 
usually  insured  with  very  extensive  liberties  both  in  port  and 
at  sea,  backwards  and  forwards,  and  on  all  kinds  of  services^ 
&c.,  and  we  saw  that  formerly  it  was  the  practice  of  the  East 
India  Company^  frequently  to  employ  the  ships  which  had 
sailed  from  Europe  in  any  trade,  or  for  any  purpose  of  their 
own,  without  any  regard  to  the  interests  of  the  owners ;  in 
consequence  of  this  practice,  it  was  necessafry,  in  order  to 
protect  the  interests  of  the  shipowners  and  freighters,  that 
these  extensive  and  comprehensive  liberties  should  be  in- 
serted in  policies  on  those  voyages;  and  all  those  risks 
attending  such  voyages  were  well  known  to  the  underwriters, 
and  they  protected  themselves  accordingly  by  the  amount  of 
the  premiums :  but  we  also  recollect,  that  it  has  been  laid 
down  by  many  decisions,  that  the  Courts  of  law  have  always 
construed  the  particular  clause  in  the  policy  making  it  lawful 
for  the  ship  to  "  touch,  stay,  trade.  Sec."*  strictly,  and  that  it 
is  held  that  this  liberty  is  always  to  be  confined  to  some 
legitimate  purpose  connected  with  the  voyage  insured ;  and 
it  is  expected  that  a  ship  insured  for  any  particular  voyage, 
does  at  once  proceed  to  take,  and  keep  (if  it  is  possible) 
the  proper  route  and  course,  which  according  to  seafaring 
persons,  is  acknowledged  by  all  such  to  be  the  best  and  the 
proper  one  to  perform  the  voyage  insured. 

But  if,  instead  of  keeping  the  proper  course,  the  ship 
either  by  the  direction  of  the  assured,  or  his  agent,  or  by  the 
wilful  act  of  the  master,  without  necessity,  or  any  reasonable 
cause,  alter  her  course  in  a  different  direction,  for  any  pur- 
pose not  connected  with  the  original  voyage  insured,  this 
amounts  in  the  law  of  marine  insurances  of  this  country,  to 
what  is  termed  a  "  deviation  *'  from  the  voyage.  But  this  is 
not  all ;  for  if  a  ship  is  at  a  particular  port,  and  is  represented 
to  the  underwriters  as  being  bound  at  such  a  time  on  a  cer- 
tain voyage,  upon  which  an  insurance  is  made  by  the  party 
interested,  with  the  underwriters,  and  the  ship  leaves  her 
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>rt  and  starts  ever  so  little  a  way  on  her  voyage,  or  if  she  is 
sured  in  port  and  is  lost  before  she  sails,  if  by  sufficient 
-oof  it  can  be  made  apparent,  that  by  the  particular  equip- 
entof  the  ship— the  coals,  stores,  and  provisions,  calculated 
r  a  different  voyage  from  the  one  represented  to  the  under- 
riters,  or  from  evidence  either  of  witnesses,  or  by  letters  on 
le  subject,  from  that  moment  the  insurance  is  void ;  for  it 
manifest  that  the  master,  either  by  direction  of  his  owners, 
r  by  a  wilful  act  of  his  own,  had  prepared  himself  before  he 
et  sail,  to  go  on  a  voyage  different  from  the  one  insured,  and 
be'  moment  he  left  the  port  (a)  is  lost,  or  in  case  of  the 
Qsurance  being  on  the  ship  in  port,  if  she  is  lost  in  port, 
ihe  insurance  is,  from  the  fact  of  the  preparation  of  the 
BMster  to  go  upon  a  voyage  other  than  the  voyage  insured, 
void.  (6) 

L  The  term  deviation  in  marine  insurances  is  understood  Definition  of 
to  mean,  a  voluntary  departure,  without  necessity,  or  any  ?dJSSdon.** 
leiaonable  cause,  from  the  regular  and  usual  course  of  the 
specific  voyage  insured,  (c) 

There  are  a  great  many  cases  in  the  books,  varying  in 
their  particular  circumstances,  but  which  have  been  held  by 
the  Judges  to  amount  to  such  a  departure  from  the  original 
lojage  as  to  discharge  the  underwriters.  I  shall  endeavour 
to  di?ide  the  subject  into  the  different  classes  of  the  cases 
which  have  been  held  deviations  from  the  voyage  insured. 

But  I  shall  previously  mention  an  important  case.  The 
cue  I  mean  is  that  of  VaUefo  v.  Wheeler  (d),  tried  before 
Mr.  J.  Ashurst,  at  Guildhall,  at  the  sittings  after  Easter 
Tenn,  1774,  and  after  brought  upon  motion  for  a  new  trial, 
when  Lord  Chief  Justice  Mcmsfield  and  the  rest  of  the 
Judges  delivered  their  judgments :  I  shall  only  here  remark 
Alt  it  was  admitted  in  the  case  that  the  master  had  been 
Sdty  of  a  deviation  by  carrying  the  ship  out  of  her  course 

to)  Gnham  v.  Bams,  5  B.  ^  3  T.  R.  30. 

Aiiou.  (c)  Parkins.  619. 

(&)8ee  Woolridge  v.  Boydell,  {f)  Cowp.  143.  This  case  is  fuUy 

1^[- 16.    Way  V.  Modigliani,  reported,  posL 
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to  Guernsey  on  a  smuggling  speculation  of  his  own,  bat  as 
this  was  held  to  be  a  fraudulent  act  of  the  master  against  the 
owner,  *pro  hoe  vicef  the  underwriters  were  liable  upon  the 
question  of  barratry  of  the  master,^  against  which  the 
freighters  was  protected  by  the  express  terms  of  the  policy ; 
and  the  Court  held  that  it  did  not  lie  in  the  mouth  of  the 
underwriter  to  object  on  the  ground  of  its  being  a  deviation, 
and  so  to  prevent  the  plaintiflTs  recovering  on  that  count: 
because  the  act  of  the  master  is  a  fraudulent  act,  and  if  the 
loss  is  consequential  upon  such  fraudulent  act,  it  is  '  bar- 
ratry/ against  which  the  party  is  insured :  and  therefore 
the  insurers  shall  not  object  upon  a  fact  which  is  itself  a 
forfeiture  of  the  policy." 

.  I  shall  proceed  to  mention  an  important  decision  which  is 
applicable  to  what  I  have  above  remarked,  of  the  alteration 
of  a  voyage  from  the  one  originally  insured.  The  case  I 
allude  to  is  TasJcer  v.  Cunningham  and  Otl^ers  (a).  This 
was  an  appeal  from  the  Court  of  Session  in  Scotland  to  the 
House  of  Lords.  It  came  on  for  argument  in  the  year  1819. 
And  judgment  was  delivered  by  the  Lord  Chancellor  (Eldon) 
on  the  7th  of  July  of  that  year.  The  circumstances  of  the 
case  are  these. 

The  respondents,  who  were  engaged  in  the  Newfoundland 
trade,  expecting  one  of  their  vessels  called  the  Henrietta^  to 
arrive  with  a  cargo  of  fish  at  CadiXf  in  the  beginning  of  the 
year  1810,  directed  Messrs.  Lynch  %  Co.,  their  agents  at 
that  place,  as  soon  as  the  cargo  should  be  discharged  to 
ballast  the  vessel  with  salt,  and  to  endeavour  to  procure 
freight  for  her  to  Clyde.  The  vessel  arrived  at  Cadus  about 
the  time  expected,  but  the  French  army  having  taken  pos- 
session of  the  salt  pans  in  that  neighbourhood,  it  was  not  in 
the  power  of  Lynch  %  Co.  to  comply  with  the  respondents' 
instructions.  Under  these  circumstances  they  resolved,  with 
the  approbation  of  the  ship-master,  to  despatch  the  vessel 
for  Liverpool^  in  the  place  of  Clyde.    Of  this  change  of  the 

(a)  I  Bligb,  Rep.  87. 
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desdnition  of  the  vessely  Messrs.  Lynch  6f  Co.  advised  the 
respondents  by  a  letter  dated'  I6th  January,  1810.   By  a 
letter  dated  lOtb  February,  from  the  same  persons  to  the 
respondents,  the  cause  of  this  variation  is  assigned  in  the 
fcUowing  terms :  **  I  have  at  last  sold  the  Elizabeth's  cargo 
ttS^  per  quintal,  &c.    As  to  the  Henrietta's  I  could  not  get 
I  purchaser  for  the  whole,  so  began  to  retail  it  at  five  dollars, 
tt  which  I  hope  to  send  the  whole  off  shortly.    As  the 
French  have  got  possession  of  all  the  salt-pans  in  the  neigh- 
bourhood, I  cannot  ship  any  salt  in  these  vessels,  so  that  we 
will  set  them  up  for  Liverpool  (where  salt  can  be  got)  with 
>  prospect  of  getting  full  freight  without  much  delay."  It 
was  necessary  that  a  cargo  of  salt  should  be  sent  out  early  in 
spring,  for  the  supply  of  the  fishery,  and  salt  could  only 
^  procured  at  Liverpool.    Messrs.  Lynches  letters,  with 
^r  intentions,were  written  while  the  fish  was  yet  on  board. 
Afier  the  receipt  of  it,  and  upon  the  12th  of  March,  the 
'^pendents  made  an  insurance  upon  the  voyage  at  and  from 
GudiM  to  her  port  of  discharge  in  St.  George's  Channel, 
''^eluding  Clyde,  which  was  underwritten  by  the  appellant  to 
he»  extent  of  100/. 

Circumstances  afterwards  occurred  which  induced  Messrs. 
'^S0nch  and  the  ship-master  again  to  alter  the  destination  of 
vesseL  The  sale  of  the  cargo  and  delivery  had  been 
^^tracted  so  long  as  to  give  reason  to  apprehend  that  if  the 
^^sel  proceeded  to  Liverpool  to  load  salt,  the  supply  of  that 
>"^c]e  would  not  reach  Newfoundland  at  the  proper  season, 
^  the  Spring,  and  in  the  meantime  the  French  had  retired 
the  8alt«pans  at  Cadix,  so  that  a  cargo  of  salt  could 
^«dily  be  obtained  there. 

Messrs.  Lynch  Sf  Co.,  therefore,  after  consulting  with 
master  of  the  Henrietta,  and  with  the  master  of  another 
^^ssel  belonging  to  the  respondents,  deemed  it  for  the  interest 
^dhe  respondents  to  despatch  the  Henrietta  direct  to  New* 
foundlandi  and  as  it  was  necessary  to  give  the  respondents 
hnmediate  information  of  this  change  in  the  destination  of  the 
^^«8el,  to  the  end  that  they  might  insure  the  new  voyage;  they 
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wrote  on  the  28th  February 9  1810,  to  the  respondents  m  the 
following  terras : — "  In  consequence  of  the  unprecedented 
want  of  small  craft,  and  the  general  confusion  that  has  prevaUed 
since  the  French  appeared  in  this  neighbourhood,  the  delivery 
of  the  EUxabethiM  cargo  has  been  delayed;  and  as  it  is 
likely  the  Henrietta  will  be  detained  from  the  causes,  Captun 
CoUine  has,  after  consulting  with  Captain  Fields^  determined 
to  return  direct  to  St.  JoMm  with  a  cargo  of  salt,  now  to  be 
had  at  double  price.**   Eight  days  after  the  date  of  thi^ 
letter,  while  the  vessel  was  lying  at  Cadiz^  she  was  driven  on 
shore  by  a  storm,  and  burnt  by  the  French.   The  letter 
of  the  28th  February,  and  another  letter  conveying  the 
intelligence  of  the  loss  were  received  by  the  respondents  on 
the  same  day,  viz.,  upon  the  21st  of  April,  1810.   In  these 
circumstances  the  respondents  did  not  communicate  to  the 
appellant  or  the  other  underwriters  the  letter  which  they  had 
received  from  Lynch  Sf  Co.  respecting  the  projected  alte- 
ration of  the  voyage,  and  obtained  payment  from  them  for  a 
total  loss*   The  House  of  Lords,  reversing  the  judgment  of 
the  Court  below,  decided  that  the  correspondents  at  Cadis 
were  agents  of  the  respondents ;  that  the  voyage  insured  was 
abandoned  by  their  determination  to  send  the  ship  on  a 
different  voyage,  and  therefore  the  underwriters  were  not 
liable  for  the  loss.    The  consequence  of  which  decision  being 
that  the  owners  were  bound  to  refund  the  money,  with 
interest,  which  bad  been  paid  by  them  before  they  were 
apprised  of  the  facts.    The  Lord  Chancellor,  in  giving  his 
judgment  ends  in  these  words: — It  is  contended  that  there 
was  nothing  to  alter  the  voyage  but  the  intention,  which 
might  have  been  again  varied,  and  as  there  was  no  progress 
made  in  unloading  the  cargo,  nor  any  act  done  towards 
a  change  of  the  voyage ;  this  is  to  be  considered  as  a  loss 
under  the  policy.    Undoubtedly  a  mere  meditated  change 
does  not  affect  the  policy.   But  circumstances  are  to  be 
taken  as  evidence  of  a  determination,  and  what  better 
evidence  can  we  have  than  that  those  who  were  authorized 
had  determined  to  change  the  voyage.    In  my  opinion  the 
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foyage  was  abandoned,  and  I  have  the  highest  authority  in 
Westmintter  Hall  to  confirm  that  opinion.  Suppose  they 
had  gone  upon  the  second  voyage,  and  the  ship  had  been 
lost  after  insurance  for  that  voyage,  on  which  of  the  policies 
could  they  have  claimed  or  recovered?  Certainly  not  on 
the  first.  Upon  the  letters  of  the  agents  and  the  captain  it 
must  clearly  be  considered  an  abandonment."  The  Lords 
found  that  the  voyage  ought  to  be  considered  as  having  been 
abandoned  before  the  loss  of  the  vessel,  and  the  interlocutors 
were  reversed  (a). 

I  now  proceed  to  state  some  of  the  most  material  cases  of 
the  several  and  distinct  descriptions,  which,  from  early  times, 
bave  been  held  to  be  deviations  by  the  Courts  of  Law. 

1.  In  a  case  of  Fox  v.  Black  (6),  the  plaintiff  was  a  shipper  When  a  ship 
of  goods  in  a  vessel  bound  from  Dartmouth  to  Liverpool;  ^ch^e^d 
the  ship  sailed  from  Dartmouth  and  put  into  Loo,  a  place  she  ^^^^j^^  ^ 
nust  of  necessity  pass  by  in  the  course  of  the  insured  voyage,  ente^  hJd^to 
But  she  had  no  liberty  given  her  by  the  policy  to  go  into  from  the 
Xoo;  and  although  no  accident  befell  her  going  into  or  ^^y^' 
coming  out  of  Loo  (for  she  was  lost  after  she  had  got  out  to 
lea  again),  yet  Mr.  J.  Yates  held  that  this  was  a  deviation ; 
^  a  verdict  was  accordingly  found  for  the  underwriter. 
In  another  early  case  before  Lord  Mansjield,  of  Toumson 
Guyon  (c),  an  action  was  brought  on  a  policy    on  goods 
V)d  other  merchandises,"  loaded  on  board  the  ship  called  the 
Ckarming  Nancy,  from  "  Dunkirk  to  Leghorn.**   The  ship 
came  to  Dover,  in  her  way,  to  procure  a  Mediterranean  pass, 
umI  was  afterwards  lost.  Lord  Mansfield  was  of  opinion  that 
die  calling  at  Dover  was  a  deviation,  and  the  plaintiff  was 
iKmsQited. 

t  Mr.  J.  Park  says  (d),  it  was  held  by  Lord  Chief  Justice  If  the  master 
^,that  if  the  master  put  into  a  port  not  usual,  or  stay  an  un-  wbich^u  noT^ 
'Jiual  time,  it  is  a  deviation  which  discharges  the  underwriter.  ll^^jJi^JiaS^/ 
But,  in  the  case  of  Smith  y .  Surridge  {e),  it  was  held  that  the  JJ^^^^^^^** 

(a)  See  the  case  of  Driscoll  v.  (c)  Park  Ins.  620. 

8win,  1  B.  &  P.  313.  (d)  Ibid. 

%  Exeter  Ass.  1767,  before  Mr.  (e)  4  Esp.  25.  Ante,  p.  176. 
^•Ysttt,  Park  Ins.  620. 
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time  which  a  ship  is  detained  in  the  port  for  necessary  repairs, 
this  insurance  being  "  at  and  from/'  shall  not  be  taken  to  be  un- 
necessary delay,  so  as  to  avoid  the  policy.  Lord  Kenyan  said, 
that  the  policy  attached  on  the  ship  while  she  was  undergoing 
repairs ;  it  was,  in  such  a  case,  not  necessary  that  she  should 
be  fit  to  proceed  on  the  voyage  at  the  time  of  the  insurance. 
The  underwriter  took  into  bis  consideration  the  time  she 
might  necessarily  be  detained. 

And  see  what  C.  J.  Tindal  said,  in  the  case  of  Mount  v. 
Larkins  (a),  referred  to  in  a  previous  part  of  this  Treatise ; 
and  see  also  the  recent  case,  which  I  have  already  mentioned, 
of  PhiUipps  V,  Irving  (6) ;  and  see  the  case  of  Ougier  v.  Jen- 
nings (e),  which  has  likewise  been  referred  to  in  this  Treatise. 

Mr.  J.  Park  mentions  two  cases  of  Stiti  v.  Wardell  (d)  and 
Sheriff'  v.  Potts  (e),  which  cases  were  declared  by  Lord 
EUenborough  to  have  been  overruled  in  a  case  I  am  about  to 
mention. 

It  was  the  case  of  Raine  v.  BeU  {f\  which  was  an  insur- 
ance at  and  from  the  ship's  loading  ports,  on  the  coast  of 
Spain  to  London^  with  liberty  to  touch  and  stay  at  any  port 
or  place  whatsoever;  the  jury  found  expressly  that  the  going 
into  and  staying  at  Gibraltar  was  of  necessity,  in  order  to 
procure  a  supply  of  provisions,  and  that  the  stay  was  not 
longer  than  the  necessity  required ;  and  it  was  proved  that 
while  the  vessel  lay  there,  the  captain  received  on  board  some 
chests  of  dollars.  This  fact,  and  this  finding  of  the  jury, 
raises  the  question  of  law,  whether  the  taking  in  the  addi- 
tional cargo  of  dollars  was  a  breaking  of  bulk  in  the  course 
of  the  voyage,  at  a  place  where  there  was  no  liberty  to  trade 
given  by  the  policy,  so  as  to  avoid  it,  as  increasing  or  having 
a  tendency  to  increase  the  risk.  The  point  was  very  fully 
argued ;  and  the  counsel,  who  argued  that  this  amounted  to 
a  deviation,  relied  on  the  two  cases  last  quoted. 

But  the  Court  were  unanimous  in  deciding  that,  as  the 

(a)  8  Bing.  122.   Ante,  p.  107.         id)  Sit.  at  Guildhall,  Mich.  1797* 

(6)  8  Scotfs  N.  R.  3.    Ante,  Park  Ins.  621. 
p.  226.  (tf)  Sit.  after  M.  T.  1803. 

(c)  Sit.  in  C.  P.  1800.   1  Camp.       (/)  9  East,  195.  See  also  Ur- 

505,  note  (a)»  and  aUe,  p.  205.  quhart  v.  Baraard,  1  TauH.  450. 
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yay  had  found  that  the  whole  period  of  the  ship's  stay  was 
GOiered  by  the  necessity  which  originally  induced  her  to  go 
into  Gibraltar,  there  was  no  implied  warranty  in  such  a  policy 
tbt  the  ship  shall  not  trade,  so  as  no  delay  be  actually  occa- 
uoned.  And  as  to  the  temptation  to  deviate  held  out  to  the 
master,  that  must  always  be  a  question  for  the  jury,  as  in 
other  cases  of  fraud,  whether  the  deviation  or  delay  arose 
from  the  trading  or  from  necessity ;  and  an  intention  to  de- 
viate, not  carried  into  effect,  will  not  avoid  a  policy,  still  less 
can  a  temptation  to  deviate  avoid  it. 

The  above  case  was  afterwards  twice  fully  considered.  Where  a  vessel 
Fint,  in  the  case  of  Cormaci  v.  Gladstone  (a),  where  it  was      toj^  ^ 
kdd  that  the  vessel,  being  obliged  to  stop  to  pay  the  Sound  EiJIJf^™?^*' 
does,  at  Elsineur,  taking  in  some  provender  for  sheep,  but  was  held  that 
not  thereby  delaying  the  voyage,  was  no  avoidance  of  the  l^'^thcreT 
policy.  Secondly,  in  the  case  of  Laroche  v.  Oswin  {b),  where  a^^^the*^ 
takbg  in  a  few  goods  in  a  roadstead,  where  the  ship  was  lying  ][J2SSiwrof°° 
6r  convoy,  and  after  the  signal  for  sailing  but  before  the  sig-  the  policy, 
nal  to  weigh,  was  held  not  to  be  a  deviation,  the  jury  having  Taking  in 

goods  whilst 

expressly  found  that  taking  in  the  goods  occasioned  no  delay.  lying  for  con. 

The  next  case  to  be  mentioned  is,  the  case  of  Elliott  ^on, noddlr^ 
md  Others  v.  Wilson  %  Co.  (c),  which  underwent  a  variety  J^^^T*"^ 
of  discussion  in  the  several  Courts  in  Scotland;  and  in  all  of 
them  judgment  was  given  against  the  underwriters;  but  upon 
VI  appeal  to  the  House  of  Lords,  the  various  decrees  of  the 
Courts  below  were  reversed,  agreeably  to  those  principles 
Educed  in  the  beginning  of  this  inquiry,  and  which  have 
been  uniformly  admitted  as  sound  law. 
The  harbour  of  Carron,  situated  near  the  head  of  the  Frith  x  ship,  having 
FofM,  is  chiefly  resorted  to  by  ships  in  the  service  of  the  jn^'^^f^JJ^ 
Carron  Company,  who  have  a  great  iron  work  and  consider-  puts  into^io- 
^le  collieries  in  the  neighbourhood.    From  thence  vessels,  h^^r!^"^ibj!r 
intended  principally  to  convey  the  manufactures  of  the  com-  iicj^th^u^T 
Pwiyi  their  coals,  and  such  goods  as  may  be  offered  them  on         the  risk 

(«)  U  East,  347.  ante,  p.  218 ;  and  Hunter  v,  Leath- 

Kh)  12East»  131.  See  also  Violett  ley,  10  B.  &  C.  858,  ante,  p.  221. 

v-AIbnU,  3  Taunt  419*  ante,  p.       (c)  7  Bro.  Pari.  Cas.  459. 

218;  Bciday  o.  Stirling,  5  M.  &  S. 
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norjn^ium  freight,  sail  periodically  for  HuU  and  other  places  on  the 
been  greater,  if  eastern  coast  of  England.  This  is  a  coasting  or  carrying 
poUcy,^  ^^^^  — vessels,  in  going  down  the  Frithy  touching  at  dif- 
ferent places  to  take  in  additional  loading,  or  to  discharge 
part  of  what  they  have  received  at  places  higher  in  the  river* 
Particularly  it  is  usual  for  these  vessels  to  call  at  Borrows* 
iowness,  and  Leith^  and  at  Morrison's  Haven,  a  port  six  miles 
farther  down  the  Frith,  and  on  the  same  side  with  Leith,  in 
the  bay  of  Prestonpans.  In  February,  1774,  the  respondents 
had  occasion  to  ship  fourteen  hogsheads  of  tobacco  on  board 
one  of  these  vessels  for  Htdlf  and,  desiring  to  insure  them, 
gave  the  following  instructions  in  writing  to  Hamilton  and 
Bogle,  insurance-brokers  in  Glasgow — Please  to  insure  for 
our  account  by  the  Kingston,  George  Finlay,  master,  from 
Carron  to  Hull,  with  liberty  to  call  as  usual,  fourteen  hogs- 
heads of  tobacco;**  and  these  instructions  were  entered  in  the 
broker's  books,  for  the  perusal  of  the  underwriters,  as  is  the 
practice  at  Glasgow,  Upon  the  9th  of  February,  the  appet 
lants  underwrote  a  policy  of  insurance,  in  these  terms 

Beginning  the  adventure  of  the  said  tobacco  at  and  from  the 
loading  thereof  on  board  the  said  ship  Kingston,  at  Carrom 
wharf,  and  to  continue  and  endure  until  said  Kingston  (being 
allowed  a  liberty  to  call  at  Leith)  shall  arrive  at  Hull,  and 
there  be  safely  delivered."  The  respondents  were  not  privy 
to  the  allowance  to  call  at  Leith  being  thus  substituted  in  the 
policy  for  the  more  general  term  as  usual,  mentioned  in  the 
instructions  to  the  broker.  The  premium  agreed  on  was 
II,  5s,  per  cent. — a  rate  equal,  at  least,  if  not  higher,  than  was 
usual  to  be  given  in  the  voyage,  in  cases  where  it  was  under- 
stood or  expressed  in  the  policy,  that  the  vessel  might  touch 
at  the  customary  ports.  And,  in  particular,  some  of  these 
appellants,  in  February,  1772,  underwrote  a  policy  upon  this 
very  vessel,  and  for  the  same  voyage,  with  liberty  to  call  at 
Leith  and  Morrison's  Haven,  at  a  premium,  of  one  per  cent, 
only.  The  vessel  thus  insured  had  sailed  from  Carron  five 
days  before  the  date  of  the  policy,  that  is,  on  the  4th  of  Feb- 
ruary, 1774;  it  did  not  call  or  touch  at  Leith,  but  put  into 
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MmmnCM  Hmen:  set  safl  from  thence,  on  the  9th;  got  safe 
into  the  direct  course  from  Carran  to  Hutt,  cleared  the  FrUk 
if  Forth,  and  proceeded  with  a  fair  wind,  till  on  the  evening 
of  the  10th,  the  vessel,  being  overtaken  by  a  storm  at  Holy 
Uahd,  on  the  coast  of  ^Northumberland,  was  wrecked,  and 
die  cargo  totally  lost*  All  these  were  facts  admitted;  nor 
WIS  it  alleged  by  the  appellants  that  the  ship  received  the 
aaDest  damage  in  going  into  or  coming  out  of  Morrison's 
Hsven.  Intelligence  of  this  misfortune  reached  Glasgow,  on 
die  14th  of  February,  when  the  respondents  for  the  first  time 
tiv  the  policy  of  insurance,  or  understood  that  it  differed  in 
tenos  firom  their  instructions  to  the  broker,  in  whose  hands 
kiemained. 

Upon  the  24th  of  February,  the  appellants,  in  an  instru- 
ct drawn  by  a  pubUc  notary,  protested  against  the  ship's 
kring  gone  into  Morrison's  Haven,  as  a  deviation  from  the 
temu  of  the  policy,  which  only  contained  a  liberty  to  call  at 
Leiik;  and  absolutely  refused  payment  of  the  loss.  On  this 
lefbsal,  the  respondents  brought  their  action  against  the 
ippellants  in  the  Court  of  Admiralty,  in  Scotland,  and  after 
virions  proceedings  in  the  Courts  there,  the  underwriters 
vera  decreed  to  pay  the  loss. 

But  upon  an  appeal  to  the  House  of  Lords  that  judgment 
M  reversed ;  and  the  House  of  Lords  were  of  opinion,  that 
>  wilful  deviation  from  the  due  course  of  the  insured  voyage, 
win  all  cases  a  determination  of  the  policy;  that  from  that 
denty  the  engagement  between  the  insurers  and  insured 
iitt  an  end ;  that  it  is  immaterial  from  what  cause,  or  what 
phoe,  a  subsequent  loss  arises,  the  insurers  being  in  no  case 
ttiwerable  for  it :  that  going  into  Morrison's  Haven  was  a 
vilfid  deviation  from  the  due  course  of  a  voyage  from  Carron 
^Hutt:  that  though  it  may  be  true,  as  contended  on  the 
|irt  of  the  respondents,  that  ships  sailing  through  the  Frith 
<f  Forth  have  sometimes  been  permitted  by  the  terms  of  a 
foBey,  underwritten  at  the  same  premium  as  the  present,  to 
pinto  that  port,  it  could  not  avail  in  the  present  case,  since 
die  poticy  in  question  had  given  no  such  permission.    It  was 
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therefore  ordered  and  adjudged  that  the  interlocutors  conn 
pUuned  of  should  be  reversed. 
Where  leveril      So  where  several  places  are  mentioned  in  a  policy  the 

places  are  men- 

tioncd  in  a      assured  must  go  to  them  in  the  order  in  which  they  are 
muit^^^to**"^  named,  unless  some  ysage  to  the  contrary  is  proved* 
ordCTTn^hich  ^®      Beation  V.  Howorth^  (a)  upon  a  policy  of 

theyare named,  insurance  on  a  ship,  "at  and  from  FUlierow  to  Uoitenburg, 
and  back  to  Leiih  and  CockenziCi*  it  appeared  that  in  the 
homeward  voyage  she  went  first  to  Cockenzie,  which  lay 
nearer  to  Gottenburg  than  Leith,  and  was  stranded  in  the 
harbour  of  Cochenxie.  There  was  a  good  deal  of  evidence 
given  to  shew  that  Leith  harbour  was  the  safer  of  the  two ; 
but  the  jury  seemed  to  be  of  opinion,  according  to  a  note 
taken  by  Lord  Kenyan  at  the  time,  that  the  construction 
of  the  policy  was  to  be  made  by  attending  to  the  order  in 
which  the  places  were  named  in  it.  The  jury,  however,  by 
consent  of  parties,  to  save  the  expense  of  going  to  trial  again, 
found  a  verdict  for  the  plaintiff,  with  permission  to  enter  a 
verdict  for  the  defendant,  if  the  Court  should  agree  that  the 
above  construction  was  the  true  one.  The  case  came  on  to 
be  discussed  in  Court ;  and  they  were  of  opinion,  that  unless 
there  be  some  usage  proved,  or  some  special  facts  to  vary  the 
general  rule,  the  party  insured  must  go  to  the  several  places 
mentioned  in  the  policy,  in  the  order  in  which  they  are 
named ;  and  that  to  depart  from  that  course  b  a  deviation ; 
and  one  of  the  Judges  added,  that  the  parties  by  insert- 
ing the  names  contrary  to  the  natural  order  of  the  places, 
shewed  it  to  have  been  the  intention  of  the  parties  to  vary  the 
natural  course  of  the  voyage.  A  verdict  was  entered  for  the 
defendant. 

In  the  argument  of  this  case,  another  case  Claeson  v. 
Simmard,  (6)  was  quoted  by  one  of  the  learned  Judges,  as 
having  been  decided  before  Lord  Chief  Justice  Lee,  where 
in  an  insurance  on  the  Gothic  Lyon  at  and  from  London  to 
her  ports  of  discharge  in  the  StreighU  as  high  as  Messina, 


(a)  6  T.  R.  521. 


(6)  At  GuUd.  HU.  Sit  1741. 
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liit  Lordship  was  of  opinion,  as  she  did  not  stop  at  Marseilles 
(for  which  place  she  had  a  cargo)  in  her  way  to  the  Streights, 
hat  meant  to  take  it  in  her  retunii  that  this  was  acting 
oontrary  to  the  terms  of  the  policy :  for  by  her  ports  of 
discharge  must  be  understood  such  ports  as  it  was  intended 
goods  should  be  delivered  at,  and  the  first  of  these  was 
MmrseiUes. 

So  in  the  case  of  Hogg  v.  Homer,  (a)  where  a  ship  was 
iasared     at  and  from  Lisbon  to  a  port  in  England,  with 
iberty  to  call  at  any  one  port  in  Portugal  for  any  purpose 
vfaatever and  where  the  ship  had  sailed  from  Lisbon  to 
Faro  to  complete  her  loading.  Faro  being  a  port  to  the 
southward  of  Lisbon;  consequently  lying  directly  out  of  the 
coarse  of  the  voyage  to  England:  Lord  Kenyon  was  of 
opimon  that  the  liberty,  given  by  this  policy,  must  be 
ttstratned  to  a  permission  to  call  at  some  port  to  the  north* 
ward  of  Lisbon,  in  the  course  of  the  voyage  to  England; 
and  that  by  going  to  the  southward  the  assured  had  been 
gnby  of  a  deviation. 

So  in  Gairdner  v.  Senhouse,  (6)  after  the  voyage  was 
described,  a  leave  was  given  to  call  at  all  or  any  of  the  WeMt 
bi£a  Islands,  Domingo,  and  Jamaica  excepted,  the  assured 
most  take  the  ports  in  the  succession  in  which  they  occur  in 
the  voyage.  And  in  Ranien  v.  Reeve,,  (e)  on  a  voyage  at 
and  from  Africa  to  the  Canaries,  Madeira,  and  Lisbon,  irith 
Eberty  to  touch,  stay,  and  trade  at  all  ports,  &c.,  in  the 
voyage,  it  was  held  that  after  she  had  moored  at  anchor 
tventy-four  hours  in  a  port  in  Africa,  she  could  not  proceed 
to  the  southward,  but  northwards  towards  Europe,  the 
oiqect  being  only  to  protect  deviations  in  the  course  of  the 
loyage  insured. 

These  cases  seem  clearly  to  have  decided  that  where 
levenl  termini  are  mentioned  in  a  policy  of  insurance,  as  the 
objects  of  the  assured,  those  ports  must  be  gone  to  in  the 

(ft)  %t  at  Guild,  after  Mich.  T.       (c)  Hil.  54  Geo.  3,  B.  R.  Park 

Ptoklns.  687.  Ins.  627. 

(i)3Tniiit  16. 

R 
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A  ship  intared 
••from  Per- 
nambuco  or 
any  other  port 
or  ports  in  the 
Brazils  to 
London,** 
tonched  at 
PemambucOy 
hot  failing  to 
obtain  a  cargo 
there  sailed  to 
St.  SalTador 
and  was  lost. 
Held  no  de- 
viation. 


order  in  which  they  are  mentioned  in  the  policy,  otherwise 
the  assured  will  be  guilty  of  a  deviation. 

But  in  the  case  of  Lambert  v.  Liddard,  (a)  on  a  policy  at 
and  from  PemambucOf  or  any  other  port  or  ports  in  the 
Brazils,  to  London,  beginning  the  adventure  from  the  load- 
ing goods  on  board  the  ship,  on  the  termination  of  her  cruiset 
and  preparing  for  her  voyage  to  London :  the  ship  having 
finished  her  cruise,  came  to  PemambucOf  and  endeavoured 
to  procure  a  cargo,  and  failed  in  doing  so.  She  then  pro- 
ceeded for  St.  Salvador,  in  the  Brazils,  but  out  of  the  course 
to  London,  and  was  lost  on  her  way  thither.  The  Court 
held,  that  the  policy  attached  at  Pernambuco,  this  being  the 
beginning  of  her  trading  voyage,  and  endeavouring  to  procure 
a  cargo:  that  the  going  to  St.  Salvador  was  no  deviation, 
the  policy  running  in  these  words,  "  or  any  other  port  or 
ports/  and  therein  differing  from  Hogg  v.  Homer :  and  that 
the  voyage  was  well  described  in  the  declaration  as  from 
Pernambuco. 

In  an  action  of  Marsden  v.  Reid,  (6)  on  a  policy  on  goods 
on  board  the  Franklyn,  at  and  from  Liverpool  to  Palermo, 
Messina,  Naples,  and  Leghorn  :  the  ship  took  in  goods  and 
was  cleared  out  from  Naples  only,  and  had  no  goods  on 
board  for  any  other  place,  Leghom  being  known  to  be  in  the 
hands  of  the  French  soon  after  the  policy  was  effected.  The 
ship  was  captured  in  the  Bay  of  Biscay  by  the  French,  and 
consequently  before  tlie  dividing  point  to  any  of  the  places 
mentioned  in  the  policy.  The  plaintiff  recovered  a  verdict. 
A  new  trial  was  moved  for  on  two  grounds,  one  of  which 
only  is  material  here,  namely,  that  there  was  no  inception  of 
the  voyage  insured,  which  was  to  Palermo,  Messina,  and 
Naples,  in  the  order  in  which  they  stand  in  the  policy,  as  in 
Beatson  v.  Haworth,  (e)  whereas,  here  it  appeared  that  the 
vessel  never  intended  to  go  to  Palermo  or  Messina,  but  only 


(a)  1  Marsh.  149;  5  Taunt.  480;  (6)  3  East,  572. 
and  see  Bragg  r.  Anderson,  4  (c)  Ante,  p.  240. 
Taunt.  229. 
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to  Naples^  for  which  place  she  took  in  her  loading  and 
cleared  out 

Lord  Ettenborough  said — This  is  not  a  question  of  devia- 
tion; to  raise  which,  it  must  be  assumed  that  the  voyage 
iofored  was  commenced,  and  that  the  ship  afterwards  went 
oat  of  her  track,  on  that  voyage ;  but  there  is  no  question  of 
dnt  sort  here  ;  the  loss  happened  before  the  dividing  point 
to  any  of  the  pkces  named  in  the  policy :  the  only  question 
ii,  whether  there  were  any  inception  of  the  voyage  insured  ? 
ad  I  am  clear  that  there  was.    I  think  that  the  voyage 
ionired  to  Palermo,  Messina  and  Naples,  meant  a  voyage  to 
dl  or  any  of  the  places  named :  ¥rith  this  reserve  only,  that 
if  die  vessel  went  to  more  than  one  place,  she  must  visit  them 
■  the  order  described  in  the  policy.  The  assured  must  only 
lot  invert  the  order  of  the  places,  as  they  stand  in  the  policy. 
And  that  was  in  truth  all  that  was  decided  in  the  case  of 
BeaUon  v.  Haworth;  where  it  must  be  remembered  that 
the  vessel  had  taken  in  goods  for  both  the  places  named, 
hoik  and  Coctenzie,  and  it  was  assumed  that  she  put  into 
Cockenzie,  first,  in  her  way  to  Leith,  where  she  was  to 
fisdiarge  the  rest  of  her  cargo. 

lathe  case  of  Metcalfe  v.  Parry  {a),  in  an  assurance    at  wiiere  a  policy 
ttd  fipom  Antigua  to  London,  with  liberty  to  call  at  all  or  any      '  ^n^ua 
«f  the  West  India  islands,  Jamaica  included,"  it  was  to  London  with 

liberty  to  touch 

contended,  that  the  calling  must  be  in  their  natural  order ;  at  all  or  any 
tod  that  as  St.  Kitts  did  not  lie  between  Antigua  and  indiai^ds. 
hmkn,  calling  there  was  a  deviation.    But  Lord  Chief  ^f^^  3;^^ 
Jntice  Qibbs  was  of  opinion,  that  as  the  assured  had  leave  to  that  the  ship 
goto  Jamaica,  five  hundred  miles  out  of  course,  it  was  clear      of  the  West 
,    the  parties  intended  that  the  assured  might  stop  at  any  J^^g^'l*^^^^ 
rfAcm,  though  not  in  course  (6).  the  dir^ 

However  short  the  time  of  deviation  may  be,  if  only  for  Antigua  to 
cringle  night,  or  even  for  an  hour;  the  underwriter  is  IS!?^'"***, 

|.  ^  wnere  a  ae- 

cqouiy  discharged,  as  if  there  had  been  a  deviation  for  weeks  mtion  has 

once  taken 

W  4  Camp.  123.  firmed  in  the  Exchequer  Chamber, 

MelUih  V.  Andrews,  16  East,     5  Taunt.  496. 
and  2  Manle  &  S.  27,  con- 

r2 
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place  It  IS       or  months;  for  the  condition  being  once  broken,  no 

immaterial  for  i    .  «. 

bow  long  it     subsequent  act  can  ever  make  it  good. 

for*^thrundc?^  In  the  case  of  Cock  v.  Townson  {a\  the  ship  George  was 
writer  is  dis-    bound  from  Cork  to  Jamaica  with  a  convoy  in  the  course  of 

charged  from  ^      ^  ^ 

the  moment  it  a  war  *.  the  Captain,  in  consort  with  two  other  vessels,  took 

WTiere^aThip  ^^^^"^^8®  "'g^^f  ft^d  being  sliips  of  force,  cruised,  and 

in  the  night-  thereby  deviated  out  of  the  direct  course  of  their  voyage,  in 

and  deviated  hopcs  of  meeting  with  a  prize.    Lord  Camden  clearly  held, 

dii^  course  ^"^^  *  special  jury  of  merchants,  agreeably  to  his  directions^ 

in  hopes  of  determined,  that  from  the  momemt  the  G^or/r^  deserted  or 

Setting  a  pnze.  _ 
eld,  that  from  deviated  from  the  direct  voyage  to  Jamaica^  the  policy  was 

that  moment       i  •    i  j 

the  policy  was  discharged. 

discharged.  ^        q{  JoUy  v.  Walker  (ft),  however,  it  seemed  to  be 

the  general  opinion  of  Lord  Mansfield,  and  a  special  jury, 
and  was  sworn  to  be  the  usage,  by  several  witnesses,  that  if  a 
merchant  ship  carry  letters  of  marque,  she  may  chase  an 
enemy,  though  she  may  not  cruise,  without  being  deemed 
guilty  of  a  deviation. 
Butifa  mcr.       This  was  an  insurance  on  goods  and  the  ship  Mary  from 
carry  letters  of  London  to  Cork  and  the  West  Indies,  and  the  ship  was 
may^chase  an    warranted  to  proceed  on  that  voyage  with  sixty  men,  and 
enemy,  though  equipped  with  twcnty-two  guns,  and  eighteen  and  six  pound 
cruis^^  °       shot,  and  sheathed  with  copper.    The  question  was,  whether 
a  ship  having  letters  of  marque  could  chase  an  enemy's  ship 
without  being  said  to  have  deviated  ?   The  facts  were  that 
the  ship  sailed  with  letters  of  marque  on  board  against 
the  French,  Spaniard  and  Americans,  and  was  ordered  not 
to  cruise ;  but  to  proceed  direct  on  her  voyage  to  the  West 
Indies ;  but  in  the  event  of  her  meeting  or  coming  within 
sight  of  any  ship  belonging  to  the  enemy,  she  was  to  chase, 
take,  and  make  prize  of  such  enemy's  ship,  if  in  her  power. 
On  the  26th  of  December,  1780,  in  latitude  14.  22  N, 
and  longitude  40<  52  W.  at  midnight,  a  sail  was  discovered, 
whereupon  the  Mary  gave  chase,  and  on  such  vessel's  per- 
ceiving the  Mary,  she  hauled  her  wind  to  the  northward,  and 

(a)  Before  Lord  Camden,  C.  J.       (6)  At  Guild.  Easter  Vac  1781. 
Park  Ins.  630.  Park  Ins.  630. 
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the  Mary  hauled  up  after  heri  and  at  one  o'clock  lost  sight 
of  her;  but  iYie  Mary  still  stood  to  the  north  ward,  and 
at  five  A.  M*  saw  such  vessel  again  on  the  lee-bow  two  miles 
oC  The  chase  was  renewed,  and  at  six  a.  m.  the  Mary 
came  up  within  three-quarters  of  a  mile  of  the  vessel,  when 
the  hoisted  Spanish  colours,  and  at  half-past  seven  the  Mary 
Gune  up  within  pistol  shot  and  began  to  engage,  which 
engagement  continued  till  ten  o'clock,  when  the  Spanish 
vessel  sheered  off,  leaving  the  Mary  much  disabled.  She 
afterwards  steered  her  course  to  the  westward,  and  was 
taken  on  the  5th  of  January  ^  1781,  by  an  American  privateer. 
It  was  agreed  on  all  hands,  that  a  ship  in  such  circumstances 
■ight  not  ]cruise ;  and  several  witnesses  spoke  to  the  usage 
and  practice  of  ships,  which  carried  letters,  of  marque,  chasing 
an  enemy.  It  was  admitted,  on  the  part  of  the  insurers,  that 
ifan  enemy  came  in  the  way,  the  ship  must  defend  or  engage ; 
but  contended,  that  if  the  letter  of  marque  lost  sight  of 
the  enemy,  that  was  no  longer  chasing,  but  cruising.  Lord 
MoMsJield  left  it  upon  the  evidence  to  the  jury,  who  found  for 
the  pUintiffs. 

And  in  the  case  of  Lawrence  v.  Sydebotham  {a),  a  Whcrea  mei 
aierchant-ship  employed  in  commercial  objects,  was  insured  ?imercimSle'^^ 
with  or  without  letters  of  marque,  with  a  Uberty  to  chase,  gui^^Sor 
capture  and  man  prizes,  the  captain  is  not  justified,  after  he  vntbout  letters 
baa  captured  a  vessel,  in  the  further  prosecution  of  his  withTliherty 
iDjage,  in  shortening  sail  and  lying  to,  in  order  to  let  the  ^xxi^^t^k  ^ 
priac  keep  up  with  him,  for  the  purpose  of  protecting  her,  Jj^^n^not 
at  a  convoy,  into  port,  in  order  to  have  her  condemned,  jjostified,  after 
dioagh  such  port  be  within  the  voyage  insured;  for  that  tvu-edav^i, 
would  be  to  extend  the  meaning  beyond  what  the  parties  pr<I^^*of 
ba»e  themselves  expressed,  by  giving  them  leave  to  convoy,  j 

well  as  to  chase,  capture  and  man,  which  words  alone  and  lyin^  to  in 
«Uend  the  rights  of  the  assured  beyond  the  common  terms  of  priw  kecp*up° 
Wemnity  in  the  policy.  ''^^ 

But  in  another  case  of  Parr  v.  Anderson  (6),  which  was 

(a)  6  East,  45.  (6)  6  East,  202. 
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Q«uer«,whe-  also  the  case  of  an  insurance  on  a  commercial  adventa 
««with  or  ^th-  at  and  from  Liverpool  to  Africa^  ^c,  with  or  without  letl 
mltf^*"^  marque,  it  became  a  question,  whether  those  woi 
to^wefw*^^  enabled  the  ship  to  chase  for  the  purpose  of  hostile  atu 
Uie  purpose  of  and  capture,  all  vessels  whensoever  or  wheresoever  descri 

hostile  attack  •i^^i         •••  /% 

and  capture  all  provided  the  onginal  pursuit  commences  from  a  point 

tw^di^^^  the  course  of  the  voyage,  without  suspending  or  supersed 

pro-    wholly  the  objects,  destination,  and  limits  of  the  commen 
yidecl  the 

origmal  pursuit  adventure  described  in  the  policy  :  or  whether  they  are  to 
^J^^'^lf^t  in  confined  to  a  leave  to  employ  force  for  the  purpose  of  defa 
«Iun»^the  0"c'**d*"g  ^  liberty  of  attack  apd  chase),  only  so  for 
Toyage.  they  may  fairly  be  supposed  to  promote  ultimate  secnr 
The  CoUrt  were  of  opinion,  that  the  case  of  Jolly  v.  Wal 
did  not  afford  any  construction  of  a  policy  containing 
liberty  in  question,  inasmuch  as  that  policy  contained  no  si 
liberty.  Therefore,  in  the  absence  of  any  determinat 
on  the  effect  of  such  words,  the  Court  sent  the  case 
a  second  trial,  in  order  to  ascertain,  as  a  question  of  fi 
in  what  manner  the  parties  to  such  contracts  have  acted  uj 
them  in  former  instances,  by  paying  losses,  where  deviatii 
of  the  kind  now  in  question  have  happened ;  and  whetl 
they  have  as  yet  obtained  in  use  and  practice,  as  betwe 
assured  and  assurers,  any  and  what  known  and  defin 
import. 

The  late  Mr.  J.  Park  here  says,  that  "  this  case  came  on 
be  tried  again  before  Lord  EUenborough  and  a  sped 
jury  (a).  From  my  memory  of  what  passed,  having  be 
one  of  the  counsel  in  it,  aided  by  a  note  which  I  have  see 
his  Lordship  was  strongly  of  opinion  on  the  evidence,  th 
this  vessel  had  cruised,  which  of  course,  if  the  jurj  i 
thought,  would  put  an  end  to  the  question.  The  joi 
found  for  the  defendant;  and  I  have  no  doubt  u|K 
that  ground,  from  the  evidence  of  the  plaintiff's  o« 
witnesses.*' 

in  cases  of  a        Consistently  with  this  principle,  that  the  Court  will  ^ 

license  to  dc- 

(a)  Guildhall,  March  6,  1805.    Park,  632. 
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extend  the  meaning  of  a  license  beyond  what  the  parties 

liave  themselves  expressed,  and,  therefore,  in  the  case  of  the  meanin^jif 

larrai     Ward  (a),  where  leave  was  granted  by  the  policy  yondwhat  is" 

to  a  merchant-ship  engaged  on  a  fishing  voyage  to  cruize  for,  j^Sw**^ 

chase,  capture,  man,  and  see  into  port  any  ship  or  ships 

of  enemies.  Lord  EUenborough  was  of  opinion  that  such 

a  permisaion  did  not  authorisse  the  ship  to  remain  in  port  till 

a  prise  receives  necessary  repair,  which  she  could  not  have 

had  otherwise:  at  most  she  might  have  entered  the  port  with 

the  prize,  seen  her  safely  moored,  and  perhaps  have  stopped 

m  reasonable  time  to  give  directions  for  proceeding  on 

the  final  destination.   For  if  the  captor  were  permitted 

to  stay  till  the  prize  was  repaired,  the  voyage  might  never 

terminate,  for  on  leaving  St.  Catherine's  (the  port  to  which 

this  prize  had  been  carried)  another  prize  might  have 

hcen  taken,  standing  equally  in  want  of  repairs ;  afterwards 

A  third,  and  so  on  in  an  infinite  series.      This,  therefore,*' 

Mid  Lord  EUenborough,    turns  out  to  be  a  risk,  which  the 

defendant  did  not  underwrite.'* 

And  in  the  case  oiHibbert  v.  HaUiday  (6),  it  was  held, 
"  that  liberty  given  in  a  policy  on  a  fishing  voyage,  to  chase, 
capture,  and  man  prizes,**  does  not  authorize  the  ship  to 
lie  by  nine  days  off  a  port,  waiting  for  an  enemy's  ship 
to  come  out,  when  she  should  have  completed  her  cargo, 
although  such  lying  in  wait  was  within  the  limits  of  the' 
fishing  ground. 

In  a  case  of  Most  v.  Byrom  (c)  which  came  before  the 
Court  of  King's  Bench  upon  a  motion  for  a  new  trial, 
the  Judges  were  unanimously  of  opinion,  that  if  the  assured, 
without  the  knowledge  of  the  underwriters,  take  out  a  letter 
of  marque  (but  ¥rithout  a  certificate,  which  by  the  Prize  Act 
the  3S  Geo.  S,  c.  66,  s.  15,  is  absolutely  necessary 
to  its  validity),  for  the  purpose  of  inducing  the  seamen 
to  enter,  and  without  any  intention  of  cruising,  this  does  not 
<oesientially  vary  the  risk  as  to  avoid  the  policy. 

(«)  1  Camp.  263.    (6)  2  Taunt.  428.    (c)  6  T.  R.  379,  post. 
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The  doctrine  of     The  doctrine  that  a  Tolantary  deviation  from  the  voyaTO 

de?iation  ip-     ^  ^  ^  ^  *^ 

pliM  to  policies  insured  vitiates  the  policy,  has  been  held  to  be  applicable 


on 


to  an  insurance  upon  freight  as  well  as  to  an  insurance 
upon  ship  and  goods. 

Thus  in  a  case  of  Murdoch  Potts  (a)  upon  a  poficj 
of  assurance  on  freight  of  the  ship  Bethiah  at  and  firom 
Bordeaux  to  Virginia^  warranted  American  ship  and 
property:  the  declaration  alleged  that  the  ship  was  an 
American  ship  and  the  property  of  American  subjects.  The 
plaintiff  proved  the  ship  to  be  American^  and  it  was  to  have 
been  contended  upon  the  part  of  the  defendant,  that  the 
warranty  extended  to  the  goods  on  board  as  well  as  to 
the  ship :  but  upon  the  evidence  it  appeared  that  the  goods, 
whether  American  or  not,  were  to  be  carried  in  the  ship  from 
Bordeaux  to  St.  Domingo^  and  that  she  was  only  to 
call  at  Norfolk  in  Virgima  for  orders;  this  rendered  it 
unnecessary  to  discuss  or  decide  the  question  upon  the 
construction  of  the  warranty,  Lord  Kenyon  being  of  opinion, 
that  the  underwriters  upon  this  policy  had  a  right  to  expect 
that  the  goods,  upon  which  the  freight  was  payable,  were 
consigned  to  Virginia^  and  that  if  the  freight  was  payable  for 
the  carriage  of  them  from  Bordeaux  to  St.  Domingo^  the 
underwriters  were  not  liable  for  the  loss,  though  the  ship  was 
to  call  at  Norfolk  for  orders,  the  freight  payable  being 
in  such  case  different  from  the  freight  insured :  plaintiff  was 
nonsuited,  and  no  application  was  made  to  set  it  aside. 

In  the  case  of  Taylor  v.  Wilson  {b),  however,  it  was  held, 
that  freight  might  be  insured  from  St.  Ubes  to  Portsmouth 
only,  though  her  ultimate  destination  was  Goitenburg^  but 
meaning  to  stop  at  Portsmouth  fpr  convoy  in  her  way. 
VHiere  the  de.  ^^^^      ^he  commencement  of  this  subject,  that  a 

from^^^tj  deviation  meant  a  voluntary  departure  from  the  voyage,  yet, 
the  under-       wherever  the  deviation  arises  from  necessity,  force,  or  any 
discharged.     just  causc,  the  underwriter  still  remains  liable,  although  the 
course  of  the  voyage  is  altered,  (c) 

(a)  Sit.  at  Guild,  after  Trin.  T.       {h)  15  East,  324. 
1795.   Park  las.  634.  (c)  Roccus,  Not.  52. 
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This  nde  u  illastrated  by  the  following  case  of  Elton  v.  Wberothecap- 

"  ,  tain  of  a  Tessei 

Bngdem  (o).    The  ship  Mediterranean  went  out  m  the  mer-  having  taken  a 

dunes'  service  with  a  letter  of  marque,  and  bound  from  ^i^^the 

Bristol  to  Newfoundland,  insured  by  the  defendant.   In  her  ^  ^i^^^ 

ftjige  she  took  a  prize,  and  returned  with  it  to  Bristol,  and  contrary  to  his 

reoeiYed  back  a  proportional  part  of  the  premium.    Then  tbw'deviatioT' 

flMCher  policy  was  made,  and  the  ship  set  out,  with  express  cx'l^J^^by 


oiders  from  the  owners,  that  if  another  prize  was  taken,  the  force  on  ti 

captain. 

esptain  should  put  some  hands  on  board  such  prize,  and  send 
her  to  Bristol  f  but  that  the  ship  in  question  should  proceed 
inth  the  merchants'  goods.    Another  prize  was  taken  in  the 
dbe  course  of  the  voyage,  and  the  captain  gave  orders  to  some 
of  the  crew  to  carry  her  to  Bristol,  and  designed  to  go  on  to 
Newfoundland:  but  the  crew  opposed  him,  and  insisted  he 
Aould  go  back,  though  he  acquainted  them  with  his  orders ; 
^Nm  which  he  was  forced  to  submit,  and  on  his  return  his 
m  ship  was  taken,  but  the  prize  got  in  safe.    And  now  in 
IB  action  against  the  underwriters,  it  was  insisted,  that  this 
111  such  a  deviation  as  discharged  them.    But  the  Court 
nd  jary  held,  that  this  was  excused  by  the  force  upon  the 
mter,  which  he  could  not  resist,  and  therefore  fell  within 
tbe  excuse  of  necessity,  which  had  always  been  allowed.  So 
the  plaintiff  had  a  verdict  for  the  sum  insured. 

So  also  in  the  case  of  Scott  v*  Thompson  (b),  on  a  limited 
policy  against  sea-risk  and  fire  only,  in  the  course  of  the 
Tojage  insured  from  Liverpool  to  Amsterdam,  the  ship  was 
Cttried  out  of  the  course  of  the  voyage  into  Falmouth  by  a 
bag's  ship,  but  being  afterwards  released,  she  proceeded 
Unrards  her  destination,  and  the  cargo,  which  was  the  subject 
of  the  insurance,  sustained  sea-damage,  the  underwriters  were 
Ud  liable ;  for  the  deviation,  which  was  insisted  on  as  a 
Bitter  of  defence,  was  not  voluntary :  and  deviation  occa- 
med  by  force,  and  deviation  by  necessity,  are  the  same,  for 
Bccetsity  is  force. 


(•VlStraoge,  1264,  post. 


(b)  1  N.  R.  181 ;  see  Forster  v. 
Christie,  past. 
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The  difierent       Foreign  writers  upon  this  subject  have  enumerated  t 

grouiida  of  .  , 

neoenity  which  various  circumstances,  which  wUl  operate  as  a  justificadoo 
^tify  a  devia-       insured,  for  leaving  the  direct  track  of  the  voyage,  xl\ 
the  ground  of  necessity  and  reasonable  cause,  such  as  to  re|i 
bis  vessel,  to  escape  from  an  impending  storm,  or  to  avoid 
enemy,  (a) 

1.  Going  into  !•  The  first  ground  of  necessity  which  justifies  a  deviad 
port  to  repair,  ^j^^^  ^£  going  into  a  port  to  repair.  If  a  ship  is  decay 
and  goes  to  the  nearest  place  to  refit,  it  is  no  deviati 
because  it  is  for  the  general  interest  of  all  concerned,  i 
consequently  for  that  of  the  underwriters,  that  the  s 
should  be  put  in  a  proper  condition  capable  of  perform 
the  voyage :  so  shewn  in  the  case  of  Motteux  and  other. 
London  Assurance  (b). 

The  ship  Eyles  being  at  Bengal  in  the  year  1732, 
owner  employed  a  Mr.  Halhead  to  insure  this  ship  in 
London  Insurance  Office  for  500/.,  the  adventure  thep 
to  commence  from  her  arrival  at  Fort  St,  George^  and  the 
to  continue  till  the  said  ship  should  arrive  at  London  ,*  \ 
that  it  should  be  lawful  for  the  said  ship  in  the  said  voya 
to  stay  at  any  ports  or  places  without  prejudice.  The  JEj 
came  to  Fort  St.  George  in  February,  1733,  in  her  wa] 
England;  but  being  leaky,  and  in  very  bad  condition,  Qj 
the  unanimous  advice  of  the  governor,  council,  command 
of  ships,  &c.,  she  sailed  for  Bengal  to  be  refitted ;  and  a 
being  sheathed,  in  her  return  upon  her  homeward-boi 
voyage,  she  struck  upon  the  Engilee  Sands,  and  was  1 
Evidence  was  read  on  the  part  of  the  plaintiffs,  to  prove  t 
Bengal  was  the  proper  place  to  refit,  and  that  the  ship  w 
thither  for  that  reason ;  that  this  was  a  voyage  of  neceis 
and  not  a  trading  voyage,  for  she  took  nothing  on  board 
water,  provisions,  and  ballast.  When  this  cause  came  oi 
be  heard  before  Lord  Chancellor  Hardwieke,  he  refa 
to  decide  it,  but  directed  an  issue  at  law.  His  Lordsl 
however,  observed,  that  the  general  principles  laid  down 

(a)  Roccus,  52 ;  Santer  de  Assecur.  part  3,  n.  52.      (jb)  1  Atk.  545 
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thepbuntiffs*  counsel  were  right,  as  stress  of  weather,  and  the 
danger  of  proceeding  on  a  voyage,  when  a  ship  is  in  a  decayed 
«Midicion;  and  in  such  a  case,  if  she  went  to  the  nearest 
j)lace,  he  should  consider  it  equally  the  same,  as  if  she  had 
fceen  repaired  at  the  very  place  from^whence  the  voyage  was 
^  commence,  according  to  the  terms  of  the  policy,  and  no 
deviation.    It  is  a  very  material  circumstance,  that  the  gover- 
anor  ordered  the  lading  to  be  taken  out,  to  shew  the  necessity 
^>f  the  ship's  being  repaired ;  but  there  is  not  a  syllable  of 
^ysroof  why  she  might  not  have  been  equally  repaired  at  Fori 
sSL  George.   His  Lordship,  therefore,  directed  an  issue  to 
toy  whether  the  loss  in  July,  1783,  was  a  loss  during  the 
voyage,  and  according  to  the  adventure  which  was  agreed 
upon,  or  intended  to  be  insured.    On  a  trial  at  GuiUhall, 
u  the  Court  of  Common  Pleas,  the  jury  found  in  favour  of 
^lie  plaintiffs. 

And  in  the  case  of  fVeir  v.  Aberdein  (a),  if  a  ship  in  the 
ooorse  of  her  voyage  appear  to  be  too  heavily  laden,  so  that 
St  u  necessary  to  lighten  her,  she  may  at  the  next  convenient 
^skce  land  and  sell  part  of  her  cargo.  Or  if  she  be  found  to 
x^uire  ballast,  she  may  at  a  convenient  place  take  ballast  on 
^fcoard,  or  even  goods  in  the  place  of  ballast. 

In  the  case  of  Guibert  v.  Readshaw  (b),  was  an  action  on  ^ 
m  policy  of  insurance  on  the  Nancys  at  and  from  La  RocheUe  p  <iiBtreis  pau 

into  a  port  to 

^  the  coast  of  Africa,  during  her  stay  and  trade  there,  and  refit  and  took 
«t  and  firom  thence  to  her  port  of  discharge  in  the  island  of  roib^on!ob«^ 
-a.  Domingo.   Three  days  after  the  ship  sailed  from  La  ^^^^^l^ 
Moekelle,  she  met  with  a  gale,  which  strained  her  seams,  and  a  justifiable 
ipfit  her  nuieii-yard  and  rigging.   The  crew  came  in  a  body 
to  the  captain,  desiring  for  the  preservation  of  their  Uves  to 
nake  to  some  port  to  repair.    The  vessel  being  a  new  one, 
and  the  captain  finding  that  she  had  too  little  ballast,  com- 
f&d,  and  put  into  Lisbon,  the  nearest  port ;  from  whence, 
tfter  taking  in  five  hundred  rolls  of  tobacco  as  ballast,  he 

(•)  2  B.  &  A.  320,  mUe,  p.  127.        {b)  Sit.  in  Lond.  Hil.  Vac.  1781. 

Park  Ids.  637. 
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proceeded  to  the  coast  of  Guinea^  traded  there,  and  the  ship 
was  afterwards  captured  in  the  sight  of  St.  Domingo  before 
she  arrived.  The  defendant  insbted  that  going  into  Lisbon 
was  a  deviation,  and  called  witnesses,  who  were  of  opinion, 
that  in  the  latitude  in  which  the  storm  happened,  there  could 
be  no  difficulty  in  repairing  all  the  damage  the  vessel  was 
described  to  have  received,  even  in  the  worst  weather,  as  she 
might  have  proceeded  to  the  coast  of  Africa^  and  repaired 
there  at  a  less  expense ;  and  that  a  ship,  loaded  like  that  in 
question,  could  not  need  additional  ballast.  On  the  cross- 
examination,  it  came  out  that  the  premium  would  not  have 
varied  had  the  voyage  been  by  the  way  of  Lisbon. 

Lord  Mansfield  left  it  to  the-jury,  on  the  ground  of  neces- 
sity to  go  to  Lisbon  for  repairs.  He  said,  that  much 
depended  upon  the  circumstance,  that  no  additional  premium 
would  have  been  required  for  liberty  to  touch  there.  If  the 
jury  believed  the  evidence  of  the  witnesses,  they  must  find 
for  the  plaintiff,  for  that  the  whole  of  the  defendant's  case 
rested  merely  upon  surmise  and  suspicions  alone.  The  plain- 
tiff accordingly  had  a  verdict. 
2.  Going  oat  ^'^^  "^^^  excuse  for  leaving  the  direct  course  is  stress 

of  the  <Urect        weather.    "  Upon  this  point  the  rule  is  this,  that  wherever 

course  to  cs-  ^  r  r  * 

Be^^dri™'    *  ^^^^9  in  order  to  escape  a  storm,  goes  out  of  the  direct 
outoftho  direct  course,  or  when  in  the  due  course  of  the  voyage,  is  driven 
of  woa^en^  out  of  it  by  stress  of  weather,  this  is  no  deviation;  because  it 
was  occasioned  by  the  act  of  God,  which,  by  a  maxim  of 
law,  is  said  to  work  an  injury  to  no  man.    It  has  also  been 
held,  that  if  a  storm  drive  a  ship  out  of  the  course  of  her 
voyage,  and  she  do  the  best  she  can  to  get  to  her  port  of 
destination,  she  is  not  obliged  to  return  back  to  the  point 
from  whence  she  was  driven.    This  rule  is  exemplified  by 
the  following  case."   Harrington  v.  Halkeld.  (a). 
Whcro  a  ship      In  an  action  on  a  policy  of  insurance  of  the  ship  Atlantic^ 
iTom*  England   Warranted  to  sail  with  convoy  from  England  to  St.  Kiits,  on 
to  St  Kitts,     Qj.  before  the  1st  of  August ;  the  question  was,  whether  there 

(a)  Sit.  in  Lond.  Mich.  Vac.  1778.   Park  Ins.  638. 
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had  been  a  deviation?    The  ship  was  separated  from  her  "warrwitedto 

,        ,  .  .        ,    sail  with  con- 

eoDToy  by  |i  storm.    The  captain  being  examined^  said,  his  voy,**  and  was 
object,  after  his  separation,  invariably  was  to  gain  St.  Kitts,  hS^nvoy^ 
«r  to  fall  in  with  tiie  convoy.   That  the  ship  was  taken  by  JJ^JiJJJ^^^. 
IB  American  privateer  in  lat.  34,  long.  59.    Several  captains  tain  was  en- 
were  examined,  who  swore,  that  they  would  have  taken  the  g^n^^^tts, 
same  course  to  get  to  St.  Kitts,  or  regain  the  fleet.  w'Ia  h^oon. 

Lord  Mansfield — "The  single  question  is,  whether  the  ^[^jj^^^ 
aptain  was  taken  as  he  was  going  to  St.  Kitts  ?    If  he  was  underwriters 
not,  he  is  perjured.    The  account  he  gives  is,  that  on  the  luwe!^'** 
28th  of  July  there  was  a  storm,  which  separated  the  fleet; 
that  he  did  all  he  could  to  get  to  St.  Kitts,  and  to  direct  his 
coarse  so  as  to  meet  the  convoy  crossing.    The  captain  goes 
on  the  ground  not  to  reason,  but  to  obey,  be  the  conse- 
quence what  it  might.    He  knows  nothing  of  the  insurance : 
be  says  to  himself,  "  If  I  obey,  I  am  doing  right.**   As  to  the 
protest,  I  do  not  see  that  it  contradicts  the  captairilb  evi- 
dence.   Other  captains  have  looked  at  the,  log-book  or 
journal;  and  they  say,  they  would  have  held  the  same 
course." 
Verdict  for  the  plaintiff. 

In  the  case  of  Delaney  v.  Stoddart{a\  which  was  an  Whereashig 
action  upon  the  case  against  the  defendant,  for  not  having  Kitts  tnlxindon 
insured  a  ship  and  cargo,  pursuant  to  the  orders  of  the  b^ast^onnout 

plaintiff,  by  means  whereof  he  was  damnified,  the  ship  havinc:  po^  of 
V  ,  .  *       .  °  St.  Kitts  to  St. 

been  lost    It  was  tried  before  Mr.  Justice  BuUer,  at  Guild-  Eostatius,  and 

*afl,  at  the  Sittings  after  Trinity  Term,  1785;  and  a  verdict  ^  re^iffn*com- 
was  fomid  for  the  plaintiff.  pleted  hcV 

*^  cara^o  there, 

Upon  a  motion  for  a  new  trial,  the  facts  appeared  to  be 
Aese : — The  plaintiff,  who  lived  at  St.  Kitts ,  wrote  a  letter  vovage,  it  was 
to  the  defendant,  dated  the  30th  of  April,  1781,  informing  Seldaibn  wm 
Km  that  he  intended  to  purchase  a  ship,  and  offering  the 
defendant  a  share.    On  the  4th  of  May,  1781,  he  wrote  a  storm,  an/ the 

letter  to  the  defendant,  acquainting  him  that  he  had  ^^'^dT" 
purchased  the  ship,  but  had  only  a  share  in  it  himself,  the  ^^Jll^^e^^ 

loss. 

(a)  1  T.  R.  22. 
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residue  being  divided  into  three  or  four  more  shares,  one  of 
which  he  had  reserved  for  the  defendant,  in  case  he  should 
wish  to  be  concerned ;  and  directing  an  insurance  upon  the 
ship  at  and  from  Si.  Kitts  to  London^  warranted  to  sail  with 
convoy.  On  the  28th  of  June,  the  defendant  wrote  to  the 
plaintiff,  that  he  had  no  objection  to  a  fourth,  or  a  share 
equal  to  the  plaintiff's.  On  the  Srd  of  July,  the  plaintiff 
informed  the  defendant,  that  the  ship  had  left  the  port  to 
take  in  her  cargo ;  that  she  let  go  an  anchor  at  Sandy  Paini, 
but  as  the  wind  blew  fresh,  she  drove  out  and  could  not  come 
in  again ;  that  she  was  obliged  to  go  to  St.  Eustaiius,  and  he 
therefore  hoped  that  the  defendant  had  not  neglected  to 
make  the  insurance,  for  fear  of  accidents.  The  defendant, 
on  the  19th  of  July,  wrote  thus  to  the  plaintiff :  The 
insurance  you  ordered  shall  be  done.*'  Plaintiff  again,  on 
the  S5th  of  July,  wrote,  that  the  Friendship  did  all  in  her 
power  to  get  up  from  St.  Eustatius,  but  could  not,  and  there- 
fore heboid  her  to  Mr.  Ross,  at  Eustatius.  I  have  already 
transcribed  as  much  of  the  several  letters  as  are  material  to 
the  subject  of  this  section;  in  addition  to  which  the  fol- 
lowing facts  appeared  in  evidence : — ^That  the  ship  Friend- 
ship had  sailed  from  St.  Eustatius,  on  the  1st  of  August, 
with  the  convoy,  and  that  she  had  afterwards  foundered  at 
sea ;  that  St.  Eustatius  is  in  the  direct  road  to  London  firom 
St.  Kitts,  and  the  convoy  from  St.  Kitts  always  looked  into 
St.  Eustatius,  to  take  up  any  ships  that  might  be  there ;  but 
if  the  Friendship  had  sailed  from  St.  Kitts,  she  must  have 
gone  by  Eustatius  ;  but  would  not  have  stopped  there :  that 
when  she  was  driven  to  St.  Eustatius,  after  making  several 
efforts  to  get  back  to  St.  Kitts  to  finish  her  loading,  and 
finding  she  could  not  succeed,  she  then  took  in  the  rest  of 
her  loading  at  St.  Eustatius. 

At  the  trial,  several  grounds  of  defence  were  made ;  but 
the  only  one  material  for  our  consideration  was,  that  the 
remaining  at  St.  Eustatius,  and  not  going  back  to  St.  Kitts, 
was  a  deviation.  The  learned  Judge,  who  tried  the  cause, 
was  of  opinion  that  it  was  not  a  deviation,  being  occasioned 
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by  stress  of  weather.    Upon  this  ground,  amongst  others, 
the  motion  for  a. new  trial  was  founded. 
After  argument  at  the  Bar, 

Lord  Mansfield  said, — The  only  material  question  is. 

Whether  there  is  a  deviation  in  this  case  ?  and  that  depends 

OB  the  evidence.    If  a  storm  drive  a  ship  out  of  her  voyage 

into  any  port,  and  being  there  she  does  the  best  she  can  to 

get  to  her  port  of  destination,  she  is  not  obliged  to  return 

back  to  the  point  from  whence  she  was  driven ;  but  here  the 

vitnesses  say,  she  tried  to  get  back  to  St.  Kitts^  and  could 

I     not:  and  it  is  a  much  easier  navigation  to  go  directly  from 

^     SL  Eustatius  to  London,  than  to  go  back  to  St.  Kitts  first. 

And  as  to  the  taking  in  the  cargo  at  St.  Eustatius,  I  do  not 

bd  that  the  ship  lost  any  time  by  it.    Every  thing  is  the 

dkd  of  the  storm,  and  occasioned  by  it    This  is  the  only 

PfHDt  on  which  I  had  any  doubt,  and  it  required  some  consi- 

^ladon.   It  was  a  question,  which  was  proper  to  be  left  to 

^  jury,  whether  this  was  the  same  voyage  or  not,  and  they 

•^^Tc  determined  it." 

But  in  every  case  in  which  the  excuse  of  necessity  is  When  a  plea  of 

d,  whether  it  arise  from  the  act  of  God  or  from  any  Tbe^^f'^od 

insurmountable  cause,  it  must  be  clearly  made  apparent       be  clear 

the  deviation  was  entirely  in  consequence  of  such  cause, 

that  was  no  default  on  the  part  of  the  assured  or  the  assured  or 
/•^t.     t.-  the  master. 

>e  master  of  the  ship. 

This  principle  of  the  rule  in  these  cases  was  confirmed  in 
before  Lord  Eldon,  when  Lord  Chief  Justice  of  the 
Pleas,  in  the  case  of  Wolfe  v.  Claggen.  (a)  The 
^^^urance  was  from  AUona  to  Surinam,  the  defence  made  was 
deviation,**  the  vessel  having  put  into  Pit/mouth,  out  of  the 
of  the  voyage,  and  remained  there  fourteen  days, 
^he  answer  on  the  part  of  the  plaintiff  was,  that  the  captain 
rat  taken  ill  with  a  severe  fit  of  the  gravel,  and  that  the  mate 
L»ing  pricked  his  finger,  by  accident,  his  hand  and  arm 
K'vvdied  to  such  a  degree,  as  to  render  him  incapable  of 


(a)  3  Esp.  257. 
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doing  his  duty,  and  that  they  had  put  into  Plymouth  for  the 
purpose  of  procuring  medical  assistance.  These  facts*  as  to 
the  captain's  and  mate's  illness,  and  their  appHeation  to  a 
surgeon,  were  proved:  but  it  also  appeared,  on  cross- 
examination,  that  the  surgeon  of  the  ship  was  unprovided 
with  proper  instruments  and  medicines.  He  was  not  called* 

Lord  Eldon  said,  he  was  of  opinion  that  if  by  the  visitatioD 
of  God  so  many  of  the  crew,  who  would  otherwise  have  been 
sufficient,  became  so  afflicted  with  sickness,  as  to  be  incapable 
of  navigating  the  ship,  such  an  illness  of  the  crew  was  a 
necessity  which  might  justify  a  deviation :  but  when  it  was 
set  up  as  a  justification  of  a  deviation,  he  thought  it  in* 
cumbent  on  the  plaintiff  to  shew  that  he  had  so  far  provided 
against  such  events,  by  every  proper  precaution,  such  as 
having  medicines  for  the  voyage,  as  much  as  he  was  bound 
with  respect  to  the  tightness  of  the  ship.  It  was  in  evidence 
that  a  surgeon  was  necessary  in  such  voyages :  if,  therefore^ 
sickness  was  to  be  set  up  as  an  excuse  for  deviation,  the 
plaintiff  should  shew  that  the  surgeon  was  provided  with 
.  such  medicines  and  instruments  as  would  probably  beecxne 
necessary  in  the  course  of  the  voyage,  to  meet  the  common 
casualties  of  the  mariners.  He  was  also  of  opinion,  that  the 
.  necessity  for  going  into  port  ought  to  be  made  out  by  the 
plaintiff  beyond  all  possibility  of  doubt,  and  that  it  arose  and 
existed  without  any  default  of  the  master  or  party  insuring: 
and  if  they  came  in  for  medical  aid,  he  should  expect  medical 
men  to  be  called  to  prove  that  such  necessity  existed.  That 
had  not  been  done  in  the  case  then  before  him,  and  the 
plaintiff  must  be  nonsuited.** 
3.  A  demtlon  3.  A  deviation  may  also  be  justified,  if  done  to  avoid  an 
blefif  i^erto  ^nemy,  or  seek  for  convoy ;  because  it  is  in  truth  no  deviatioa 
avoid  an  enemy  q(  jj^g  course  of  the  voyage,  in  order  to  aToid 

or  to  seek  for  ^  .  . 

convoy.         danger,  or  to  obtain  protection  against  it. 

In  an  action  upon  a  policy,  in  the  case  of  Bond  Goii- 

scUes  (a),  which  was  to  insure  the  WilUam  Galley  in  a  voyage 


(a)  2  Salk.  445. 
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tiom  Bremen  to  the  port  of  London,  warranted  to  depart 
wmth  convoy;  the  case  was  this : — ^The  GcMey  set  sail  from 
Bmifli,  under  the  convoy  of  a  Dutch  man-of-war  to  the 
Stte,  where  they  were  joined  by  two  other  Dutch  men-of- 
prar,  and  several  Dutch  and  English  merchant  ships,  whence 
bej  Buled  to  the  Texel,  where  they  found  a  squadron  of 
English  men-of-war  and  an  admiral.  After  a  stay  of  nine 
nwksy  they  set  out  from  the  Texel^  and  the  Galley  was 
iB^ pirated  u  a  storm,  and  taken  by  sl  French  privateer,  taken 
:gnin  by  a  Dutch  privateer,  and  paid  80/.  salvage. 

It  was  ruled  by  Lord  Chief  Justice  HoU,  that  the  voyage 
aiDght  to  be  according  to  usage,  and  that  their  going  to  the 
JSAe,  though  in  fact  out  of  the  way,  was  no  deviation,  for  till 
viler  the  year  170S,  there  was  no  convoy  for  ships  directly 
finm  Bremen  to  London.    And  the  plaintiff  had  a  verdict. 

And  in  the  cases  of  Gordon  v.  Morley,  and  CampbeU  v. 
Bsrdieu,  (a)  on  an  insurance  from  London  to  Gibraltar , 
furranted  to  depart  with  convoy,  it  appeared  there  was 
teoDToy  appointed  for  that  trade  at  Spithead;  and  the  ship 
Banger  having  tried  for  convoy  in  the  Downs,  proceeded  to 
SfUhead,  and  was  taken  in  her  way  thither.  The  msurers 
Misied  that  this  being  the  time  of  a  French  war,  the  ship 
ihoaU  not  have  ventured  through  the  Channel,  but  have 
viiled  in  the  Downs  for  an  occasional  convoy.  And  many 
Mfchants  and  office-keepers  were  examined  to  that  purpose. 

Bat  Lord  Chief  Justice  Lee  held  that  the  ship  was  to  be 
emdered  as  under  the  defendant's  insurance  to  a  place  of 
general  rendezvous,  according  to  the  interpretation  of  the 
vords  warranted  to  depart  with  convoy.   And  if  the  parties 
Mot  to  vary  the  insurance  from  what  is  commonly  under- 
tod,  they  should  have  particularised  her  departure  with 
mroy  from  the  Downs.   The  juries  were  composed  of 
merchants;  and  in  both  cases  they  found  for  the  plaintiffs 
^  the  strength  of  this  direction. 
In  the  case  of  Bond  against  Nutt,  {b)  in  which  the  material 


(«)  3  Stra.  1265,  ante,  198.  (6)  Ccwp.  Rep.  601. 

s 


258 


Deviation  from  the  Voyage  Insured,    [pabt  i 


If  a  ship  go  to  question  was,  whether  a  warranty  had  or  had  not  been  con 

the  usual  place   \,  , 

of  rendezvous,  pKed  with,  the  pomt  of  deviation  for  the  purpose  of  procurio 
jobbgconvo/  convoy  also  came  under  the  consideration  of  the  Coor 
tboughradl  ^P^"  ^^^^  occasiou  Lord  Mansfield  and  the  whole  Coui 
place  be  out  of  held,  that  if  a  ship  go  to  the  usual  place  of  rendezvousi  f< 
ooune.  it  is  no  ^^^^  joining  convoy  there  ready,  though  such  place  I 
demtion.  ^j^^  direct  course  of  the  voyage,  it  is  no  deviation. 

And  in  a  subsequent  case  of  Enderby  v.  Fletcher  (a),  tl 
only  question  was,  whether  there  was  a  deviation  or  not 
Lord  Mansfield  there  directed  the  jury  to  find  for  the  plaii 
tiffs,  if  they  believed  that  the  captain  fairly  and  bond  JUk 
acted  according  to  the  best  of  his  judgment :  that  he  had  n 
other  view  or  motive  but  to  come  the  safest  way  home,  ao 
to  meet  with  convoy :  for  that  it  was  no  deviation  to  go  oi 
of  the  way  to  avoid  danger. 

Where  in  the  case  of  Salisbury  v.  Townson  (6),  a  ship  wi 
insured  from  Liverpool  to  Jamaica,  and  had  put  into  tl 
Isle  of  Man,  it  appeared  that  there  were  some  instances  < 
the  Liverpool  ships  putting  in  there,  but  it  was  not  tl 
settled,  common,  established,  and  direct  usage  of  trade: 
was  held  to  be  a  deviation,  and  the  underwriters  were  di 
charged  from  any  loss  that  happened  subsequent  to  tt 
deviation. 

A  ship  may  In  the  case  of  Lawrence  v.  Sydebotham  (c).  Mr.  • 
anoB^o*a*8liip  lowr^ce. — "  As  to  deviation  for  the  purpose  of  succourioy 
in  distress       ships  at  sca  in  distress,  it  is  for  the  common  advantage  of  si 

without  being]  ,        .  _     ,  .  ,  .  . 

guilty  of  a  persons,  underwnters  and  others,  to  give  and  receive  as8ls^ 
eviation.        ^^^^  Other  in  distress.'* 

See  the  judgment  of  Sir  W.  Scott  in  the  Beaver  {d).  AsA 
see  the  case  of  the  Jane  (e).  In  America,  it  has  been  held  tbat 
such  deviation  does  not  create  a  forfeiture  of  the  policy  (/). 

It  may  be  considered  now  settled  by  a  variety  of  recent 
cases,  that  a  liberty    to  touch  and  stay  at  any  ports  or  places 

(a)SitinLond.Trin.Vac.l780;  (e)  2  Hagg.  345,  andWaterioo, 

Park  Ins.  646.  2  Dod.  A.  R.  443. 

ih)  Park  Ins.  647.  (/)  Kent's  Com.  on  tbe  U*  ^ 

(c)  6  East,  p.  54.  America,  vol.  iii.  p.  16. 
{ji)  3  Rob.  A.  R.  292. 
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^hitsoerer,  for  all  purposes,**  must  be  taken  to  mean,  for 
**TOe  purpose  connected  with  the  voyage  (a). 

So  also  if  a  ship  be  insured  upon  a  trading  voyage,  it  is  if  a  ship  be 
Svncombent  on  the  parties  assured,  to  carry  on  that  trade  with 
'^a^soal  and  reasonable  expedition,  otherwise  their  conduct  will  tbe  aisared 

;  to  a  deviation,  and  discharge  the  policy.  ^  ^SI ^ 


Thus,  in  the  case  of  Hartley  v.  Buggin  (6),  an  action  by  ^SbV^^^ 

assured  against  an  underwriter  on  a  policy  of  insurance  ^^^^  ^ 

amount  to  a 

the  ship  Bhssam,  at  and  from  the  coast  of  Africa  to  the  deviation. 
?e$i  Indies^  with  liberty  to  exchange  goods  and  slaves ;  a 
was  given  for  the  plaintiff.  But  upon  a  rule  being 
^Ituned  to  shew  cause  why  there  should  not  be  a  new  trial, 
appeared  that  there  had  been  a  great  deal  of  contradictory 
»*vidence,  and  many  points  started  at  the  trial ;  but  the  ques- 
I  now  made  was,  whether  the  plaintiff,  by  the  use  he  made 
»tf  the  vessel  on  the  coast  of  Africa^  and  the  delay  he  there 
doned,  was  not  the  cause  of  the  loss ;  that  is,  whether 
did  not  make  such  use  of  her  during  her  stay  on  the 
St,  contrary  to  the  design  of  the  policy,  as  amounted  to  a 
deration? 

It  appeared  in  evidence,  that  this  ship  stayed  on  the  coast 
'vMND  August  to  March  ;  that  she  was  employed  in  receiving 
^^laves  on  board,  the  produce  of  the  cargoes  of  other  ships, 
'^v^liich  were  afterwards  put  on  board  other  ships,  and  sent  to 
West  Indies;  that  this  is  the  employment  of  what  they 
a  factory ^ship;  but  that  a  regular  factory  ship  is  thatched 
covered,  and  receives  the  slaves  till  a  sufficient  number 
cdkcted  to  send  away  in  the  vessels ;  but  it  did  not  appear 
^^%iat  any  slaves,  the  produce  of  the  BlossonCs  own  cargo, 
'^eie  sent  away  in  other  vessels,  but  that  her  stay  there  was 
^wreral  months  beyond  the  usual  stay  of  ships  in  that  trade, 
'^fter  argument  at  the  Bar, 

M  See  Lanffhome  o.  Allnutt,  4  4  B.  &  C  538,  ante,  p.  179. 
*Ttnit  519.   Rucker  v.  Allnntt,  1 5       (6)  B.  R.  Mich.  22  Geo.  3.  Park 

ISm.  276.  SoUy  o.  Wbitmore,  5  Ins.  652.   See  also  'Williams  o. 

Bottomley  v,  Bovill,  Shee,  3  Camp.  469.  Hammond 

^^kZ,  210.   Warn  v.  Miller,  v.  Reid,  4  B.  &  A.  72. 
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Lord  Mansfield  said — "  When  diflferent  points  are  agitated 
at  a  trial,  and  a  great  deal  of  evidence  applied  to  each,  and 
the  counsel  go  out  of  the  cause,  it  is  not  to  be  wondered  at, 
if  juries  should  lose  their  attention  to  the  material  point. 
The  great  advantage  of  a  motion  for  a  new  trial  is,  that  after 
argument  on  the  motion,  the  cause  goes  down  again,  win- 
nowed from  the  chaff  of  the  first  trial.  The  single  point  here 
is,  whether  there  has  not  been  what  is  equivalent  to  a  devia- 
tion, whether  the  risk  has  not  been  varied  ?  It  is  not  material 
whether  or  not  the  risk  has  been  greater.  If  a  ship  insured 
for  a  trade,  is  turned  into  a  floating  warehouse,  or  a  factory 
ship,  the  risk  is  different,  it  varies  the  stay ;  for  while  she  is 
used  as  a  warehouse,  no  cargo  is  brought  for  her.  The  law 
being  clear,  how  is  the  fact?  The  captain  says  she  was  not 
used  as  a  factory  ship ;  his  evidence  is  much  impeached ;  but 
he  says  he  was  young  in  the  trade ;  he  never  saw  a  factory 
ship  but  once,  and  was  not  in  her;  he  might  have  a  salvo, 
because  this  was  not  thatched ;  but  was  she  used  as  a  thatched 
ship  is  used?  It  is  said  that  letters  are  not  records;  it  is 
true  they  may  be  contradicted ;  but  if  they  are  from  the 
parties,  and  are  not  contradicted,  they  are  as  strong  as  any 
records.  The  fact  is  clear,  the  risk  is  different  in  point  of 
length,  ftc.**  Rule  absolute  for  a  ne^  trial  (a). 
A  ship  is  de-  So  in  the  case  of  Parkinson  v.  ColUer  (6),  which  was  an 
c^wrtof^AfiHca  *  policy  from  London  to  Port  Endick,  on  the  coast 

before  she  can  of  Africa^  at  six  guineas  per  cent,  on  the  ship  till  moored  at 

land  her  goods,  o  ^  ^    »  ^ 

in  the  regular  anchor  twenty-four  hours,  and  on  goods  till  discharged  and 

tnSeTon^po-  ^^^^^  landed.    The  ship  arrived  on  the  coast  on  the  6th  of 

-uTldiscSmd  ^^y*  captured  by  the  French  on  the  4th  of  June. 

and^el^  The  barter  in  the  trade  is  carried  on,  on  board  the  vessel, 

risk  oontinaet  ^^d  the  goods  afterwards  sent  on  shore,  in  boats,  and  the 

m^cswy  gums  brought  back.    In  this  case,  the  discharge  of  the  cargo 

^to"dl^**  had  not  begun,  the  gums  not  having  been  brought  down  to 

▼iaUoo.  the  coast,  for  which  purpose  it  is  necessary  to  have  a  previoos 

(a)  See  Mount  v.  Larkins,  8  (6)  Sit.  in  B.  R.  after  Mich.  1797. 
Bing.  ICS,  ante,  p.  177»  and  Free-  Park  Ins.  653.  Phillips  o.  KiBg» 
man  r.  Taylor,  8  Bing.  124.  ante,  pp.  177,  226. 
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Agreement  with  the  king  of  the  country ;  but  no  delay  had 
used.  The  counsel  for  the  defendant  contended,  that 
mj  the  custom  of  this  trade,  the  risk  on  the  goods,  as  well  as 
» a  the  ship,  expired  in  twenty-four  hours,  and  that  the  risk 
I  the  cargo,  while  on  the  coast,  was  protected  by  homeward 
f,  at  fifteen  guineas  per  cenL,  Lord  Kenyan  refused  the 
dence,  both  of  the  homeward  policy,  and  of  this  supposed 
L.aige  (which  he  had  on  a  former  occasion  admitted  against 
I  own  opinion,  and  on  which  a  new  trial  had  been  granted), 
\  qualify  the  clear  and  unequivocal  language  of  the  policy, 
i  covered  the  risk,  till  the  goods  were  landed.  That  if, 
I  landing,  any  unnecessary  delay  had  been  used,  that  might 
Dunt  to  something  in  the  nature  of  a  deviation,  so  as  to 
<^B.Sicharge  the  insurer ;  but  that  did  not  appear  to  be  the  case 
mKm  the  present  instance. 

Bat'  though  an  actual  deviation  from  the  voyage  insured  A  deriation 
2k  thus  fatal  to  the  contract  of  insurance;  yet  a  deviation  l^iL^but 
VCMrely  intended,  but  never  carried  into  effect,  is  considered  J^^^J"^ 
Va  no  deviation,  and  the  insurer  continues  liable  (a).    This  demtioo,  ai^ 

been  frequently  so  decided.  Thus  in  the  case  of  Tasker  tho  policy. 
"^-^  WUmer  (6),  which  was  an  insurance  from  Carolina  to 
-d-itioiv,  and  at  and  from  thence  to  Bristol:  it  appeared,  that 
captain  had  taken  in  salt,  which  he  was  to  deliver  at 
-'^^almouih  before  he  went  to  Bristol;  but  the  ship  was  taken 
the  direct  road  to  both,  and  before  she  came  to  the  point 
''^^here  she  would  have  turned  off  to  Falmouth.    It  was  held, 
^ftiat  the  insurer  was  liable ;  for  it  is  but  an  intention  to 
^&«mte,  and  that  was  held  not  sufficient  to  discharge  the 
Underwriter. 

hi  the  case  of  Carter  v.  The  Royal  Exchange  Assurance 
^mpoMy  (c),  where  the  insurance  was  from  Honduras  to 
-^drndom^  and  a  consignment  to  Amsterdam ;  a  loss  happened ' 
^^re  she  came  to  the  dividing  point  between  the  two  voyages, 
vhich  the  insurers  were  held  Uable  to  pay. 

U)  See  mUe,  p.  234,  by  Lord       (b)  2  Stra.  1M9. 
in  Tasker  v.  Canningham,       (c)  2  Stra.  1249. 
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Where  there  u  From  the  proposition  just  established,  namely,  that  a  mere 
intention  tode-  intention  to  deviate  will  not  vacate  the  policy,  it  follows  as  an 
happeui^befo^  immediate  consequence,  that  whatever  damage  is  sustained 

the  dividing     before  actual  deviation,  will  fall  upon  the  underwriters, 
point  the  tin-  ' 

derwritenare  Thus  it  was  held  by  Lord  Chief  Justice  HoU^  in  the  case 
of  Green  v.  Young  (a),  who  said,  that  if  a  policy  of  insurance 
be  made  to  begin  from  the  departure  of  the  ship  from 
England^  until,  ^c,  and  after  the  departure  a  damage  hap- 
pens, ^c,  and  then  the  ship  deviates;  though  the  policy  is 
discharged  from  the  time  of  the  deviation,  yet  for  the  damages 
sustained  before  the  deviation,  the  insurers  shall  make  satis- 
faction to  the  insured. 

So  in  the  case  of  Hare  v.  Travis  (6),  upon  an  insurance 
from  Liverpool  to  London^^  it  appeared  at  the  trial  that  the 
captain  had  taken  in  goods  for  Southampton  as  well  as 
London.  Having  loaded  his  vessel  with  goods  partly  for  one 
place  and  partly  for  the  other,  Lord  Tenterden  held,  that  it 
ought  to  be  inferred  that  he  sailed  on  a  voyage  to  both  places, 
and  that  so  long  as  the  vessel  continued  in  that  course  which 
was  common  to  a  voyage  either  to  Southampton  or  London^ 
she  was  sailing  on  the  voyage  insured :  but  as  the  policy  did 
not  contain  a  liberty  to  put  into  Southampton^  the  putting 
into  that  port  was  a  deviation,  and  the  underwriters  were  not 
responsible  for  any  loss  which  accrued  subsequently.  But 
as  it  appeared,  however,  that  the  vessel  had  met  with  very 
bad  weather  in  the  early  part  of  the  voyage,  he  left  it  to  the 
jury  to  say,  whether  before  the  vessel  came  to  the  dividing 
point  the  assured  had  sustained  a  loss  by  the  perils  of  the 
sea.  The  jury  found  that  they  had,  and  the  Court  afterwards 
upon  motion  supported  the  verdict. 


(a)  2  Lord  Raymond,  840;  2 
Salk.  444,  S.  C.po«f. 

Kh)  7  B.  &  C.  14.  And  see  the 
case  of  Middlewood  v.  Blakes,  7 
T.  R.  162,  and  also  Heselton  v. 
Allnutt,  1  M.  &  S.  46,  where  the 


several  cases  immediately  prece- 
ding on  the  distinction  between 
deviations  intended,  but  not  car- 
ried into  effect,  and  non-inception 
of  the  voyage  insured,  are  nmch 
considered. 
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*•  THE  SAID  SHIP,  ETC.,  GOODS,  ETC.,  ARE  VALUED  AT   


The  head  of  tliis  section  is  important,  although  what  is 
oeoessary  to  be  said  upon  it  will,  nevertheless,  lie  in  a  small 
compass.  The  assurers  here  say,  ''The  said  ship,  &c., 
SQodi  and  merchandises,  &c.,  for  so  much  as  it  concerns  the 
urored,  by  agreement  between  the  assured  and  assurers  in 

tttt  policy,  are  and  shall  be  valued  at  ** 

When  the  blank  space  is  filled  up  by  the  assured,  the 
policy  then  becomes  that  which  is  designated  as  a  ''  valued 
polky***   If  the  blank  be  not  filled  up  by  the  assured,  the 
poEgr  is  then  said  to  be  open.    The  only  difference  between 
tlwn  consbts  in  this,  that  in  the  former,  the  goods  or  pro- 
perty insured  are  valued  at  a  certain  price,  viz.,  the  prime 
eoit  of  the  property  insured,  or  the  value  mentioned  in  the 
poGey;  m  the  latter,  the  value  is  not  stated,  but  requires 
poof  when  necessary,  and  consists  of  the  invoice,  price, 
thipping  charges,  and  premium  of  insurance,  (a)    Lord  Lord  Mans. 
Umfield^  in  the  case  of  Lewis  and  another  v.  Rucker {b),  nltfon ofa*" 
pots  the  construction  of  the  meaning  of  a  valued  policy  upon  ▼^ued  policy 
Tcrj  clear  grounds.   In  answer  to  an  objection  to  the  rule 
adopted  by  the  defendant,  and  by  the  jury  in  that  case  of  the 
ndeof  apportionment  of  a  partial  loss,  viz.,  "that  of  taking 
the  proportion  of  the  difference  between  sound  and  damaged 
at  the  port  of  delivery,  and  paying  that  proportion  of  the 
value  of  the  g<k>ds  specified  in  the  policy.   The  defendant 
says  the  proportion  of  the  difference  is  equally  the  rule 
whether  the  goods  come  to  a  rising  or  falling  market.  For 


(«)  By  the  usage  at  Lloyd's, 
^icn  liberty  is  given  by  the  policy 
to  declare  and  value"  after  the 
poGcy  is  effected,  and  no  decla- 
ration or  valuation  is  indorsed  on 


the  policy,  it  is  considered  as  an 
open  policy.    2  B.  &  Ad.  651. 
Harman  and  others  v.  Kingston* 
3  Camp.  1 50. 
iff)  2  Burr.  p.  1170. 
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instance,  suppose  the  value  in  the  policy  30^ :  the  goods  a 
damaged,  but  sell  for  40/. :  had  they  been  sound  they  Woa 
have  sold  for  50/. :  the  difference  is  one-fifth :  he  pays  A 
proportion  on  the  prime  cost  or  value  in  the  policy  (i.  e.  61 
if  they  come  to  a  losing  market  for  10/.,  being  damaged,  li 
would  have  sold  for  201.  if  sound,  the  difference  is  one-hi 
and  the  defendant  must  pay  one-half  of  the  prime  cost 
value  in  the  policy  {i.e.  \5l.).  To  thb  rule  two  objeetio 
have  been  made :  the  first  objection  is,  that  it  is  going  hj 
diff^erent  measure  in  the  case  of  a  partial  firom  that  whi 
governs  in  the  case  of  a  total  loss,  for  upon  a  total  loss  t 
prime  cost  or  value  in  the  policy  must  be  paid. 

Answer.  The  distinction  is  founded  in  the  nature  of  t 
thing.  Insurance  is  a  contract  of  indemnity  against  t 
perils  of  the  voyage ;  the  assurer  engages,  so  far  as  tl 
amount  of  the  prime  cost  or  value  in  the  policy,  "  that  tl 
thing  shall  come  safe,"  he  has  nothing  to  do  with  the  market 
he  has  no  concern  in  any  profit  or  loss  which  may  arise  t 
the  merchant  from  the  goods :  if  they  be  totally  lost,  he  niu 
pay  the  prime  cost,  that  is  the  value  of  the  thing  he  insura 
at  the  outset :  he  has  no  concern  in  any  subsequent  value 
So,  likewise,  if  any  part  of  the  cargo,  capable  of  a  several  aiM 
distinct  valuation  at  the  outset,  be  totally  lost,  as  if  there  h 
100  hogsheads  of  sugar,  and  10  happen  to  be  lost,  th 
assurer  must  pay  the  prime  cost  of  those  10  hogsheadi 
without  any  regard  to  the  price  at  which  the  remaining  91 
are  sold.  But  where  an  entire  individual,  as  one  hogshead 
happens  to  be  spoiled,  no  measure  can  be  taken  from  th 
prime  cost  to  ascertain  the  quantity  of  such  damage,  bot  i: 
he  can  fix  whether  it  be  a  third,  fourth,  or  fifth  worse,  th( 
damage  is  to  a  mathematical  certainty.  How  is  it  to  be  found 
out?  Not  by  any  price  at  the  outset  port,  but  it  must  beal 
the  port  of  delivery  where  the  voyage  is  completed,  and  the 
whole  damage  known.  Whether  the  price  there  be  high  oi 
low,  in  either  case  it  equally  shew  whether  the  damaged  good^ 
arc  a  third,  fourth,  or  fifth  worse  than  if  they  had  cose 
sound ;  consequently,  whether  the  injury  sustained  be  a  thirds 
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iSxirtliy  or  fifth  of  the  value  of  the  thing,  and  as  the  assurer 
jptja  the  whole  prime  cost  if  the  thing  be  wholly  lost,  so  if 
£^  be  only  a  third,  or  fourth,  or  fifth  worse,  he  pays  a  third, 
Xkmrth,  or  fifth  of  the  value  of  the  goods  so  damaged." 
next  objection  with  which  this  case  has  been  much 
Dgled,  b  taken  from  this  being  a     valued*'  policy, 
am  a  little  at  a  loss  to  apply  the  arguments  drawn  from 
It  is  said,  "  that  a  valued  is  a  wager  policy,"  QSke 
,  or  no  interest),  if  so,  there  can  be  no  average  loss,  and 
I  assured  can  only  recover  as  for  a  total  loss,  abandoning 
^w-hat  is  saved,  because  the  value  specified  is  fictitious." 

Answer.  "  A  valued  policy  is  not  to  be  considered  as  a  A  valued 
^^w-iger  policy,  or  like  '  interest  or  no  interest,'  if  it  was  it  would  p^n^.^ 
1^  void  by  the  act  of  19  6eo«  2,  c.  S7.    The  only  effect  of 

valuation  is  fixing  the  amount  of  the  prime  cost,  just  as  Th«  value 
the  parties  admitted  it  at  the  trial,  but  in  every  argument,  so  Uiat  tbe 


for  every  other  purpose,  it  must  be  taken  the  value  was 
in  such  a  manner  as  that  the  assured  meant  only  to  ^  indemnity, 
ve  an  indemnity.  If  it  be  undervalued,  the  merchant  himself 
^^inds  insurer  of  the  surplus*   If  it  be  much  overvalued,  it 
be  done  with  a  bad  view,  either  to  gain  contrary  to  the 
^  before  mentioned,  or  with  some  view  to  a  fraudulent  loss; 

Fore  the  assured  can  never  be  allowed  in  a  Court  of 
ntuce  to  plead  that  he  has  greatly  overvalued,  or  that  his 
•t  was  a  trifle  only."   It  is  settled,  '  that  upon  valued 
the  assured  need  only  prove  some  interest  to  take  it  out 
the  Stat.  19  Geo.  2,  because  the  adverse  party  has  admitted 
value,  and  if  more  was  required,  the  agreed  valuation 
ooM  signify  nothing ;  but  if  it  should  come  out  in  proof  that 
man  had  insured  2000/.,  and  had  interest  on  board  to  the 
of  8  cable  only,  there  never  has  been,  and  I  believe 
ti-liere  never  will  be,  a  determination  that  by  such  an  evasion 
^lic  act  may  be  defeated.  There  are  many  conveniences  from  Definition  by 
allowing  valued  policies,  but  where  they  are  used  merely  as  J^J^^**^^^ 
an  cover  to  a  wager,  they  would  be  considered  as  an  evasion,  of  a  valued 
Thi  effect  of  the  valuation  is  only  fixing  conclusively  the  prime 
coat  If  it  be  an  open  policy,  the  prime  cost  must  be  proved ; 
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in  a  valued  policy  it  is  agreed.  To  argue  *  that  there  can  be 
no  adjustment  of  an  average  loss  upon  a  valued  policy/  ii 
directly  contrary  to  the  very  terms  of  the  poUcy  itself.  Itb 
expressly  subject  to  average,  if  the  loss  upon  sugars  exceed 
5  per  cent* ;  if  it  was  not,  the  consequence  would  not  be  that 
every  partial  loss  must  therefore  become  total,  but  the  ewexA, 
to  entitle  the  assured  to  recover,  would  not  happen  unlen 
there  was  a  total  loss." 

In  the  late  case  of  Young  v.  Sir  J.  H.  Irving ^  BarL,  mi 
others  {a)f  which  was  tried  before  Tindal,  C.  J.,  at  the 
Sittings  at  GuildhaU  after  Hil.  Term,  1836.    At  the  trial, 
two  objections  to  the  charge  of  the  Chief  Justice  were  taken. 
The  first  (which  is  the  only  one  connected  with  our  preeeot 
inquiry)  was  this,    that  the  Chief  Justice  ought  to  have  toU 
the  jury,  that  in  determining  whether  the  loss  was  partial  or 
total,  they  ought  to  take  into  their  consideration  the  estimated 
value  of  the  ship  in  the  policy."   The  bill  of  exception  came 
There  ii  no     on  in  the  Exchequer  Chamber,  when  Lord  Abinger  said, 
d^eofSieUw  "  ^  *™      aware  of  any  case  or  principle  in  the  law  of  in«»« 
of  insaraiice     aucc  which  makes  the  estimated  value  in  the  policy  a  circiuB- 

which  makes 

the  estimated  stance  upon  which  the  question  of  total  or  partial  loss  ought 
^y^y'^^r-  turn.  The  agreed  value  in  the  policy  of  the  subject 
wh^h^e*  ^  insured,  is  to  save  the  expense  and  doubt  that  may  attend  the 
question  of  investigation  of  value,  as  affecting  the  quantum  of  compeosi- 
l^ougftto^  tion  only.  It  may  operate,  according  to  events,  to  the  detii- 
ment  or  advantage  of  either  party,  and  where  no  fraud  exists 
both  are  bound  by  it.  We  are  of  opinion  that  there  isoo 
After  jadg-     ground  for  the  first  exception." 

mentbTd<^ault     Iq  the  case  of  Thelluson  v.  Fletcher,  (6)  which  has  already 

on  a  ▼alaed  i  m 

policy,  the  been  referred  to  in  this  Treatise,  as  a  case  shewing  that  the 
to^«w?eris*  19  Geo.  2,  c.  37,  does  not  apply  to  foreign  ships:  I  now  again 
S^ydoe'is*"^  refer  to  it,  on  the  subject  now  under  our  consideratioo* 
fixed  by  ^rree-  This  was  a  rule  to  shew  the  inquisition  on  a  writ  of  inquirjf 
policy.  in  an  action  should  not  be  set  aside.    The  material  part  of 

the  policy  for  our  now  purpose,  was  in  these  words. — Od 


(a)  9  Scott's  N.  R.  752.         (6)  1  Doug.  315,  ante,  p.  32. 
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aU  foods  loaden  or  to  be  loaden  aboard  the  shipsy  Le  Soig- 
■MJTj  La  PmeeUe,  and  Le  Fainquer,  all  or  any  of  them: 
tbe  said  goods  and  merchandises,  by  agreement  are,  and 
iIbsD  be  Tabed  at       (a)       on  twenty-five  casks  of  clayed 
Bogar,  and  twelve  hogsheads  of  Muscovados :  the  policy  to 
Im  deemed  sufficient  proof  of  interest  in  case  of  loss."  The 
defendant  had  underwritten  SOOL^  and  having  suffered  judg- 
meot  by  debult,  the  jury,  on  the  writ  of  inquiry  assessed  the 
i— gri  at  that  sum,  without  any  proof  of  the  amount  or 
vdK,  or  any  evidence  whatever,  except  of  the  defendant's 
kdhrriting  to  the  policy.    After  the  argument  at  the  Bar ; 

Court  said,  that  the  only  affidavits  that  could  have  been 
kse,  was  from  the  circumstance  pf  there  being  three  ships, 
htdie  second  count  was  so  framed  (the  count  averring  that 
goods  were  shipped  on  board  the  three  ships,  or  some, 
irsne  of  them,  to  the  amount  insured,  and  that  two  of  them 
hi  been  captured,*  and  the  other  lost,)  as  to  make  the  case 
dtt  tme  as  if  there  had  been  but  one.  By  suffering  judg- 
ant,  the  defendant  had  confessed  the  plaintiff^s  title  to 
isemr,  and  the  amount  was  fixed  by  the  stipulation  in  the 
poScy.   Rule  discharged. 

SECTION  IX. 

TOUCHING  THE  ADVENTURES  AND  PERILS,  ETC. 

The  assurers,  in  this  section,  commence  by  referring  to 
I  the  risks  and  adventures  which  they  (the  assurers)  are 
cooteDted  to  bear,  and  take  upon  themselves  in  the  voyage 
ittured,  and  afterwards  they  proceed  to  enumerate  them. 
It  is  our  purpose  in  the  present  section,  to  confine  ourselves 
f  to  tome  general  observations  on  the  adventures  and  perils, 
vbich  the  assurers  take  upon  themselves,  and  to  refer  to 
loine  general  rules  and  principles  of  the  law  of  marine 
^tturtnce,  upon  this  particular  head  of  the  subject ;  and  in 


(a)  This  was  left  blank  as  here  priuted. 
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regard  to  which,  I  may  observe,  that  it  is  most  important  ta 
have  clear  ideas  upon  these  rules  and  prindples,  upon  wUek 
the  Courts  in  modem  times  have  construed  this  part  of  the 
policy.  And  I  may  preface  the  following  matter,  by  a  few 
observations,  on  the  grounds  upon  which  the  Courts  bie 
decided  many  cases  relating  to  the  perils  insured  against,  lod 
on  the  advantages  which,  in  this  respect,  the  assured  ponw 
over  the  assurers. 

The  contract  of  which  we  are  treating,  must  undoubtedly 
be  looked  upon,  in  respect  of  the  nature  of  the  element  iipoa 
which  it  is  to  be  performed,  as  subject  to  much  more  iiim»- 
tainty,  and  to  many  more  vicbsitudes  than  any  other  contrtflt 
known  to  the  law.  The  difficulties  of  proving  the  real  cauaei 
of  disasters  at  sea,  and  to  the  well  known  contradictoiy 
evidence  which  is  given  at  the  trial  on  seafaring  matteiit 
make  it  exceedingly  difficult  to  arrive  at  the  fact  of  whetfaec 
the  loss  or  misfortune,  in  many  instances,  arose  from  one 
cause  or  from  another.*'  The  Courts  of  law,  in  this  coontrj 
especially,  bearing  this  in  mind,  and  sensible  of  the  strictnesi 
of  the  rule  binding  the  assured,  of  the  implied  warranty  of 
the  seaworthiness  of  the  bottoms,  (upon  which  the  insurant 
is  made, )  and  also  considering  the  payment  of  the  prenuisni 
paid  by  the  assured  to  the  underwriter,  by  agreement,  at  the 
time,  the  underwriter  always  acknowledging  the  receipt  of 
it,  have  laid  doi^n  many  rules  in  such  cases,  to  prevent  the 
underwriters  shaking  off  their  responsibility,  on  the  plea  of 
some  uncertainty  in  the  proof  of  the  manner  in  which  the 
loss  happened.  I  shall  briefly  advert  to  what,  I  believe^  1^ 
be  the  principal  rules,  principles,  and  maxims  of  the  Isv, 
which  the  Judges  have  applied  to  this  contract  more  parties' 
larly  than  to  any  other :  this,  in  the  following  sections,  iriB 
be  found  to  be  satisfactorily  demonstrated. 
1.  In  constra-  The  first  rule  which  I  shall  mention  is  this,  viz. : — that 
Sbf  di^^and  immediate  and  not  the  remote  cause  of  the  loss,  is  that 
notthe  rraiote  which  is  looked  to  by  the  Court  in  considering  the  qoestioih 

cause  of  the  '  , 

loss  if  looked    whether  the  accident  come  within  the  perils  insured  against; 

by  the  underwriters ;  and  if  this  be  covered  by  the  (enn^ 
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eipressed  in  the  policy,  they  have  held  the  underwriters 

Ude,  notwithstanding  the  event  may  be  attributable,  in  the 

Int  instance,  to  a  remote  cause  of  a  different  description.** 

*  It  were  infinite,"  says  Lord  Bacon,  (a)  "for  the  law  to 

judge  the  causes  of  causes,  and  of  their  impulsions  on  one 

aiother :  and,  therefore,  it  contenteth  itself  with  the  imme- 

fiite  cause,  and  judgeth  of  acts  by  that,  without  looking  to 

loy  &rther  degree."   Such  must  always  be  understood  to  be 

ihe  mutual  intention  of  the  parties  to  the  contract  of  marine 

ivBrances.  Thus,  for  instance,  (6) "  where  *  fire'  is  expressly 

■entioned  in  the  policy,  as  one  of  the  perils  against  which 

iie  underwriters  undertake  to  indemnify  the  assured,  it  is  of 

10  consequence  whether  this  is  occasioned  by  a  common 

leddent,  or  by  lightning,  or  by  an  act  done  in  duty  to  the  . 

lite.   Nor  can  it  make  any  difference,  whether  the  ship  is 

bs  destroyed  by  third  persons,  officers  of  the  king,  or  by 

he  captain  and  crew,  acting  with  loyalty  and  good  faith. 

Ike  is  still  the  '  causa  causans  *  and  the  loss  is  covered  by 

be  policy.**  And  this  is  agreeable  to  the  law  in  France  upon 

le  subject  (c) ;  and  see  the  case  of  Jones  v.  SchmoU^  (d) 

Kided  by  Lord  Man^ld,  on  the  same  point 

It  is  also  a  maxim  of  the  law  of  marine  insurance  "  that  2.  It  is  a 

,   «     •  •  :i  ji  it*  •  1  maxim  of  the 

le  assured  havmg  provided  a  sufficient  crew  and  cap-  lawofmarino 
in  of  competent  skill  at  the  commencement  of  the  voyage,  JhrMwire?** 
tkes  no  warranty  that  they  shall  do  their  duty  during  the  pro- 

j»  .  1         1        .  1         •  yided  a  com- 

mtmuance  of  it,  nor  are  the  underwnters  discharged  from  plete  crew  and 
mt  liability,  in  case  of  a  loss  occasioned  immediately  by  one  ^mpetent  ^ 
f  the  perils  insured  against,  although  remotely  owing  to  the  jJ^jlJJ^^^^gJ*^ 
egligence  of  the  master  and  crew."   This  principle  of  the  the^  sball  do 
nrof  manne  insurance,  will  be  found  to  be  supported  by  during  tlL 
t  authorities.  "''7^' 


We  now  proceed  to  the  consideration  of  the  several  perils 

M  Mumu  of  the  Law,  p.  35,  of  sor.  s.  63.  Valin,  liv.  3,  tit  6.  Des 

K^vThcts,  1737.  Assurances,  art.  26;  1  Emerig.  p. 

%  Gordon  «.  Rimmington,  1  434. 
^  132.  ((0  1  T.  R.  130,  note  (a). 

Podiier  traits  da  Cont.  d'As- 
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enumerated  in  the  policy^  against  the  consequences  arising 
out  of  which,  the  assurers  have  undertaken  to  keep  the 
assured  harmless. 


SECTION  X. 


PERILS  OF  THE  8EA»  FIRE,  ETC.  (a). 


I.  The  perils 
of  the  seas. 
EYory  loss 
which  happens 
to  a  ship 
the  immediate 
act  of  God, 
is  a  loss  by 
peril  of  the  sea. 

"Where  a  ship 
is  driven  on  an 
enemj's  coast 
hy  a  gale  of 
wind,  and  is 
captured  and 
not  damajg^ 
by  the  wind, 
this  was  held 
to  be  a  loss  by 
capture  and 
not  by  perils 
of  the  sea. 


"Where  a  ship 
went  on  shore 
in  oonsec^uenoe 
of  two  sailors 


The  assurers  say  that  the  perils  which  they  are  contented 
to  take  upon  themselves  are  of  'the  sea/  and  of  ^fire.'  Of 
these,  therefore,  in  their  order. 

In  the  first  place,  it  may  be  said  generally  that  every  acci- 
dent which  happens  to  a  ship  during  her  voyage  by  the  mere 
act  of  God  is  to  be  considered  as  a  peril  of  the  sea  ;**  for 
every  loss  which  arises  from  tempests,  or  by  rocks,  winds, 
or  waves'*  (6),  strictly  and  naturally  come  under  the  idea  of 
a  loss  occasioned  by  "  the  perils  of  the  sea." 

But  where,  as  in  the  case  of  Green  v.  ElmsUe  (c),  the  ship 
when  on  her  vpyage  was  driven  by  a  hard  gale  of  wind  on  the 
coast  of  France f  and  was  there  captured  by  the  enemy,  she 
did  not  receive  any  damage  from  the  wind,  (the  insurance  was 
against  capture  only),  it  was  contended  for  the  defendant  that 
this  was  a  loss  by  the  perils  of  the  sea,"  and  not  by  capture, 
and  that  the  defendant  was  not  liable  upon  that  policy.  Bat 
Lord  Kenyan  said,  that  the  case  was  too  clear  to  admit  of 
argument :  this  was  clearly  a  loss  by  capture ;  for  had  the 
ship  been  driven  on  any  other  coast  than  that  of  an  enemy, 
she  would  have  been  in  perfect  safety.  Verdict  for  the 
plaintiff. 

In  the  case  of  Hodgson  v.  Malcolm  (cf),  where  it  became 
necessary,  in  moving  a  ship  from  one  part  of  a  harbour  to 
another,  to  send  two  of  the  crew  on  shore  to  make  fast  a  new 


(a)  I  have  altered  the  order  in 
this  part  by  putting  the  peril  of 
"  fire"  before  that  of  men-of-war. 

(6)  Jefferyes  v.  Legendra,  1 


Show.  323. 

(c)  Peake,212. 

(d)  2  N.  R.  326. 
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&^  and  to  cast  off  a  rope  by  which  the  ship  was  made  fast,  ^^'^^^^j^' 

tod  those  two  men  being  immediately  impressed,  and  carried  preLgan^^ 

awaj,  and  not  being  allowed  by  the  pressgang  to  cast  off  the  arqwwtfey^ 

rope  in  question,  the  ship,  in  consequence  thereof,  went  ^JJ^^^jj^i^ 

ashore,  and  was  lost.  Three  Judges  of  the  Court  of  Common  to  be  a  lou  by 

Fleas,  viz.,  Mr.  J.  Heath,  Mr.  J.  Rooke,  and  Mr.  J.  Chambre, 

lield  this  to  be  a  loss  (within  the  meaning  of  the  policy)  by 

perils  of  the  sea,"  contrary  to  the  opinion  of  Chief  Justice 

•  Sir  J.  Mansfield. 

In  the  case  of  Livie  v.  Janson  (a)  (which  will  be  mentioned  Where  a  sbip 

afterwards,  with  reference  to  another  and  more  important  of  American 

point  in  the  case),  the  action  was  on  a  policy  of  insurance  on  JuppShaway^^ 

an  Americam  ship,  ''at  and  from  New  York  to  London,**  in  the  night 

and  was  after- 
Warranted  free  from  ''  American  condemnation."  The  facts  wards  by  the 

were  shortly  the  following :— The  ship,  in  order  to  elude  her  J^nd  driven  on 

national  embargo,  slipped  away  in  the  night,  and  was  driven  jJl^Sy^con"^*'" 

by  the  ice,  wind,  and  tide,  on  shore,  and  was  ultimately  con-  ^^"^^J*^ 

demned  by  the  American  government,  for  breach  of  the  embai^,the 

CMbargo.   The  underwriters  were  discharged.  ^I^^d" 

Bat  where,  in  the  case  of  Hahn  v.  Cor  belt  (6),  an  insu- 

nmee  was  made  on  goods  on  board  a  ship,    warranted  free 

from  capture  and  seizure,**  and  the  ship  was  stranded  on  a 

within  a  few  miles  of  the  port  of  her  destination,  and 

i  lost;  but  whibt  she  lay  on  the  sand  she  was  seized  by 

die  commander  of  the  place,  and  her  goods  were  confiscated 

by  him.  This  was  held  to  be  a  loss  by  perils  of  the  sea. 

And  in  the  case  of  Bondrett  v.  Hentigg  (c),  which  was  an 

adkMi  on  an  insurance  on  goods,  and  where  the  ship  was 

actually  wrecked,  part  of  the  goods  lost  and  part  got  on 

ah<yre,  but  whilst  on  shore  were  destroyed  and  plundered  by 

die  inhabitants,  so  that  no  part  of  them  again  came  into  the 

poMession  of  the  assured.    Lord  Chief  Justice  Gibbs  was  of 

opinion  that  this  was  a  loss  by  perils  of  the  sea. 

And  in  a  very  recent  case  of  Redman  v.  Wilson,  in  which 

judgment  was  given  by  Parke,  B.  (cQ, "  and  which  was  an  action 

(«)  13  Esst,  64S.  (c)  1  Holt,  149. 

(&)  2  B'mg.  205.  (d)  29th  JuDe,l845,MS.i7enef  me. 
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on  a  policy  of  insurance  made  on  the  ship  *^  Wellington,'* 
trading    to  and  from  Sierra  Leone,^  at  the  trial  the  jiuy 
returned  a  verdict  for  the  plaintiff!    The  defendant  mpved 
for,  and  obtained  a  rule,  calling  upon  the  plaintiff*  to  show 
cause  why  the  verdict  should  not  be  set  aside  and  a  new  trif^^ 
had,  on  the  ground  that  the  loss  had  been  occasioned  by  thQ-  - 
negligence  of  the  party  in  charge  of  the  vessel.    During  thev^ 
trial  it  was  proved,  that  the  ship  had  sprung  a  leak,  and  that 
with  the  hope,  at  all  events,  of  saving  part  of  the  cargo,  the 
captain  had  run  her  ashore,  where,  ultimately,  she  had  gone 
to  pieces.    It  was  contended  for  the  defendant  that  this  was  . 
not  one  of  the  perils  of  the  sea.   The  Court  were  of  opinion 
that  it  was  one  of  *^  the  perils  of  the  sea,"  and,  moreover, 
that  there  had  been  no  proof  whatever  of  any  neglect.  The 
rule  must,  therefore,  be  discharged." 
The  loss  most      But  although,  as  was  said  in  the  previous  section,  the 
have'bc^^   Courts  are  liberal  in  construing  this  part  of  the  contract,  yet 
cauoned  by     they  will,  at  the  same  time,  be  cautious  not  to  extend  the. 

one  of  the 

perils  insured    principle  SO  as  to  make  the  acts  of  the  parties  operate  beyond, 
^^^^^^         their  intention,  and  will  be  guided  by  the  terms  used  in  the 
policy,  to  see  whether  a  certain  loss,  which  has  happened,  i& 
covered  by  the  terms  used  in  the  policy  to  fix  the  risks  against 
which  the  underwriter  has  subscribed. 

And  therefore  in  the  case  of  Gregson  v.  Gilbert  (a),  which 
was  an  action  on  a  policy  of  insurance  on  the  value  of  certain 
slaves  insured  by  the  policy.  The  declaration  stated  that 
by  perils  of  the  sea,  contrary  winds,  currents,  and  other  mis- 
fortunes, the  voyage  was  so  much  retarded  that  a  suflScient 
quantity  of  water  did  not  remain  for  the  support  of  the  slaves 
and  other  people  on  board ;  that  certain  of  the  slaves  men- 
tioned in  the  declaration  perished  for  want  of  water.  The 
facts,  as  they  appeared  by  the  evidence,  were,  that  the  ship, 
being  bound  from  Guinea  to  Jamaica,  had  missed  the  island, 
and  the  crew  were  reduced  to  great  distress  for  want  of 
water;  that  the  captain  consulted  with  the  crew,  and  it  was 


(a)  B.  R.  23  Geo.  3.   Park  Ins.  138. 
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nously  agreed  upon  that  some  of  the  slaves  should  be 
D  overboard,  in  order  to  preserve  the  rest ;  that  at  the 
Fthb  resolution  there  remained  but  one  day's  full  allow- 
f  water,  at  two  quarts  per  man.  The  jury,  upon  this 
€6,  found  a  verdict  for  the  plaintiff,  with  damages  30/. 
i  for  every  slave  thrown  overboard.  A  motion  was 
urds  made  for  a  new  trial,  upon  the  ground  that  this 
►t  a  loss  by  "perils  of  the  sea.** 

d  MansfieUL — This  is  a  very  uncommon  case,  and 
es  a  further  consideration.  There  is  great  weight  in 
rjection,  that  the  loss  is  stated  by  the  declaration  to 
irisen  from  the  "  perils  of  the  sea,"  and  that  the  cur- 
&C.,  made  the  ship  foul  and  leaky.  Now,  does  it 
*  by  evidence  that  the  ship  was  foul  and  leaky  ?  On 
ntrary,  the  loss  happened  by  mistaking  Jamaica  for 
T  place.  Besides,  a  fact  has  been  mentioned  by  the 
^1,  of  throwing  some  slaves  overboard,  after  the  rain 
.  fiu;t  which  is  not  agreed  on  by  both  sides,  though  a 
laterial  one." 

Justice  BuUen — "  The  declaration  does  not,  in  any 
r  it,  state  the  loss  which  has  been  the  occasion  of  this 
d ;  and  it  would  be  very  mischievous  if  we  were  to 
m  this  objection.  Suppose,  for  a  moment,  that  the 
vriters,  in  some  cases,  are  liable  for  the  mistake  of  the 
1,  yet,  if  they  are  not  liable  in  others,  the  nature  of  the 
ust  be  stated  in  the  declaration,  that  the  defendant 
iTe  an  opportunity  of  moving  in  arrest  of  judgment, 
i  not  sufficiently  alleged.  But  it  would  be  impossible 
defendant  in  this  case  to  move  in  arrest  of  judgment: 
i  facts  of  the  case,  as  proved,  are  different  from  those 
in  the  declaration.  The  point  of  law  in  arrest  of 
ent  can  only  be  argued  from  the  facts  stated  on  record ; 
e  declaration  in  this  case  states  the  loss  of  the  plaintiff 
e  happened  by  perils  of  the  sea.**  The  rule  for  a  new 
as  made  absolute,  on  payment  of  costs. 

:>88  occasioned  by  another  vessel  running  down  the  ship  A  loss  by  col. 
^)  b  a  loss  by  peril  of  the  sea :  although  there  be  by  peril  of  the 
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negligence  on  the  part  of  the  ship  insured,  as  well  as  on  thr^ 
of  the  other  vessel,  Smith  v.  Scott  (a). 

In  the  case  of  the  Wootlrop  Sims,  Sir  W.  Scott  (b),  Isy*^ 
down  the  foUowing'ruIe  as  to  the  mode  in  which  the  damag^ 
is  to  be  borne  by  the  two  vessels  in  different  cases.  He  sayt^ 
''There  are  four  possibilities  under  which  an  accident  of  th;^ 
sort  may  occur.    In  the  first  place,  it  may  happen  witho^-^ 
blame  being  imputable  to  either  party;  as  where  a  loss 
occasioned  by  a  storm,  or  by  any  other  vis  major;  in  th^. 
the  misfortune  must  be  borne  by  the  party  on  whom 
happens  to  light ;  the  other  not  being  responsible  to  him 
any  degree.    Secondly,  a  misfortune  of  this  kind  may  ai  j 
when  both  parties  .are  to  blame ;  where  there  has  beei^M 
want  of  due  diligence  and  skill  on  both  sides :  in  such  a  cte.^ 
the  rule  of  law  is,  that  the  loss  must  be  apportioned  betw^9ei 
them  as  having  been  occasioned  by  the  fault  of  both  of  th^sn 
Thirdly,  it  may  happen  by  the  misconduct  of  the  sufferSEjif 
party  alone ;  and  then  the  rule  is  that  the  sufferer  must  b  mi 
his  own  burthen.    Lastly,  it  may  have  been  the  fault  of  -Mia 
ship  which  ran  the  other  down ;  and  in  this  case  the  inju-sccd 
party  would  be  entitled  to  an  entire  compensation  from  -She 
other. 

In  £i9tm^oii  there  is  the  following  passage  (c): — 
Tabordage  n'est  pas  arrive  par  cas  fortuit,  et  qui!  0oiC 
impossible  de  savoir  par  la  faute  de  qui,  c'est  alors  le  cas  de 
partager  le  differend,  et  de  faire  supporter  la  rooitie  da 
dommage  a  chacun  des  deux  navires.   Tel  est  le  sens  ^ 
Tart  10  titre  des  avaries.    En  cas  d'abordage  de  vaisseo.'^ 
il  est  dit,  le  dommage  sera  paye  6galement  par  les  navSM 
qui  Tauront  fait  et  suffert,  soit  en  route,  rade,  on  en  po^^ 
And  he  cites,  for  this  position,  Les  Jugemens  tPOleron, 
14;  rOrdonnance  de  Wisbuy,  art  36,  37,  50  and  70; 
Le  Droit  Anseatique,  tit.  10.   And  the  editor,  M.  Boul^J* 
Paty  (cO,  says,  that  the  law  is,  that  if  there  be  doubt,  in 


(a)  4  Tannt.  126. 

{h)  2  Dod.  Ad.  Rep.  85. 


(c)  VoL  1,  p.  413  (cd.  1827). 
(rf)  Ptoge  417. 
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of  colUsioiiy  as  to  the  cause,  each  vessel  is  to  bear  its 
-pirt — and  he  adds,  La  loi  considere  done  comme  les  vraies 
du  dommage  la  fortune  de  mer,  la  force  majeure  qui  a 
les  navires  Tun  sur  Fautre ;  et  dans  ce  cas,  la  portion 
iDCombe  au  navire  assure  doit  etre  a  la  charge  des 
qui,  par  la  nature  du  contrat  d'assurance,  sont 
de  (ous  les  accidens  arrives  sur  mer,  quelques  insolites, 
ott  extraordinaires  qu'ils  soint"  (a). 
And  Pothier  (ft),  says,  L'assureur  se  charge  par  le  contrat 
tfiMorance,  des  risques  de  tons  les  cas  fortuits  qui  peuvent 
flVfcmr  par  force  majeure  durant  le  voyage,  et  causer  a 
llMore  une  porte  dans  les  choses  assurees,  ou  par  rapport 
MX  dites  choses." 

But  we  have  already  seen  that  the  Courts  of  law  in  this 
Mutry  look  to  the  direct  and  immediate  consequence  of  a 
ycril  insured  against,  and  not  to  a  remote  one  (c) :  and  a 
Me  remote  consequential  damage  arising  from  such  an 
Mident  would  not  fall  upon  the  underwriters.    Thus  in  the 
Me  of  De  Vaux  v.  Sahador  (cf),  where  a  collision  between 
tno  vessels  had  taken  place,  and  there  was  fault  on  each 
mk,  the  Court  of  King's  Bench  held,  that,  although  the 
Mderwriters  were,  as  a  matter  of  course,  liable  for  the  direct 
^lry  sustained  by  the  insured  vessel,  yet  that  they  were  not 
fiiUe  ibr  the  amount  of  a  sum  of  money  which  a  foreign 
Court  of  Adnuralty  awarded,  to  be  repaid  by  the  insured 
to  the  other,  in  consequence  of  her  having  done  that 
more  damage  than  she  herself  had  received. 
The  Court  of  King's  Bench  have  been  of  opinion,  that  Ship  rank  at 
a  vessel  was  sunk  at  sea,  by  another  vessel  firing  upon  ^^^^Iot  an 
Hanstakmg  her  for  an  enemy,  if  not  a  peril  of  the  sea,  as  i^^'^f^f 
^  of  ike  Judges  thought,  was  a  loss  within  the  poUcy,  as  the  seM,  u  a 
"(>ng  a  peril,  loss  and  m$tfortune,  under  the  general  words  general  wordi 

all  other 

W  And  tee  Boolay-Paty,  Corn's    ance,  ch.  1,  sect,  ii,  art.  2,  §  2, 49.  ^ 
^  Droit  Commercial  Maritime,       (c)  See  ante,  p.  93. 
1. 16,  torn.  4,  p:  16.  (ci)  4  A.  &  E.  420. 

(^)Tr^  da  Contrat  d'Assnr- 
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of  the  policy^  sustained  in  the  course  of  her  navigation  on 
the  sea  («). 

mere  a  cargo  In  the  Case  of  Tatham  v.  Hodgson  (6),  which  was  an 
?^^b7the^'*  insurance  upon  slaves  against  perils  of  the  seas,  their  death  by 

want  of  provi-  failure  of  sufficient  and  suitable  provision,  though  that  failure 
sions,  owing  to  ^  r  »  o 

?l'^eS  b^ba5        occasioned  by  extraordinary  delay  in  the  voyage  from 
wea^er,^u  a    bad  and  stormy  weather,  was  holden  not  to  be  a  loss  within 
d^th  an^Mt^       policy  by  perils  of  the  sea,  but  a  loss  by  natural  death, 
by  perils  of  the  which  cannot  now  be  insured  against  since  the  statutes  for 
regulating  the  manner  of  carrying  slaves  in  British  vessels 
from  the  coast  of  Africa^  by  which  it  is  provided,  that  no 
loss  or  damage  shall  be  recoverable  on  a  policy  on  account  of 
the  mortality  of  slaves  by  natural  death,  or  ill-treatment,  ot 
against  loss  by  throwing  overboard  of  slaves  on  any  account 
whatsoever,  &c,  (c). 

But  in  the  case  of  Lawrence  v.  Aberdein  {d),  where  a 
policy  was  on  living  animals  warranted  free  from  mortality 
and  jettison :"  and  in  the  course  of  the  voyage  some  of  the 
animals,  in  consequence  of  the  agitation  of  the  ship  in  a 
storm,  were  killed ;  and  others,  from  the  same  cause,- received 
so  much  injury  that  they  died  before  the  termination  of  the 
voyage  insured :  it  was  held  that  this  was  a  loss  by  perils  of 
the  seas,  for  which  the  underwriters  were  liable.  And 
Bayley,  J.,  says,  I  think  that  the  words  in  this  exception, 
will  protect  the  underwriters  in  cases  where  the  death  of  the 
animal  arises  from  natural  causes  remotely  produced  by  some 
of  the  perils  insured  against;  but  that  they  will  not  protect 
him  where  such  death  arises  directly  from  any  of  the  perils 
insured  against.'* 

In  an  action  of  Rohl  v.  Parr  (^),  on  a  policy  of  insurance 
at  and  from  Saint  Bartholomew  to  the  coast  of  Africa^  and 
during  her  stay  and  trade  there  and  back  to  Satftt  Barthdo' 

(a)  Cullen  v.  Butler,  5  M.  &  S.  461 .  8.  24. 
(6)  6  T.  R.  656.  ((i)  5  B.  &  A.  107. 

(c)  30  Geo.  3,  c.  33,  s.  8;  34        (e)  Guildhall,  after  HiL  1790. 

Geo.  3,  c.  80  {  39  Geo.  3,  c.  80,  Park,  142. 
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fKcfip,  It  was  attempted,  under  a  count  for  a  loss  by  perds  of  A  shipon  tbe 

n  ,  ,         />  t      ,  .       .  .  •  1  coaa^  of  Africa 

the  sea,  to  recover  for  a  total  loss  of  the  ship,  which  appeared  was  destroyed 

to  have  been  destroyed  by  a  species  of  worms  which  infest  ^onn?*rthis  is 

die  rivers  of  Africa.    An  intelligent  merchant  swore,  that 

he  had  known  many  instances  of  this  species  of  loss,  but  sea. 

that  the  underwriters  had  invariably  refused  to  pay.  Lord 

KemyoM,  upon  this  evidence,  and  the  unanimous  declaration  of 

tbe  jury,  decided  that  it  was  not  a  loss  by  perils  of  the  sea  (a). 

Id  an  action  of  Fletcher  v.  Inglis  (6),  on  a  policy  of 

insurance  on  ship  ''at  and  from  any  port  or  ports,  place 

or  places,  in  port,  at  sea  in  government  service  for  twelve  A  transport  in 

months,  warranted  free  from  capture  and  seizure."  The  loss  ^i^i^'Tiuin. 

was  averred  to  be  by  perils  of  the  sea.  At  a  trial  before  Chief  tw'^e^months, 

Justice  Abbott,  at  Guildhall,  it  appeared  that  the  ship  insured  during  which 

.  *  she  was  ordered 

was  a  transport  engaged  m  the  service  of  government,  and  into  a  dry  har- 
that  in  tbe  course  of  such  service,  and  within  the  term  men-  ^"ch^washa^ 
tioned  in  the  policy,  she  was  ordered  into  Boulogne;  where,  ^donlSTetide 
voder  the  direction  of  the  superintendent  of  transports,  she  was  having  left  her 

she  received 

flsoored  near  one  of  the  quays.  The  harbour  of  Boulogne  is  a  damage  by 
dry  harbour,  with  a  hard  uneven  bottom.    Between  nine  and  m^d!**Held, 
ten  at  night,  the  tide  having  left  the  vessel,  a  cracking  noise  |^  b**" perils 
beard  in  the  ship,  proceeding,  as  the  witness  believed,  of  the  sea." 


finoni  something  breaking.  Some  time  after  this,  on  the 
return  of  the  tide,  there  was  a  considerable  swell  in  the 
harbour,  and  the  ship  struck  the  ground  hard  several  times : 
in  the  mornings  eighteen  of  the  knees  were  found  to  be 
broken.  This  action  was  brought  to  recover  the  amount  of 
the  expense  incurred  by  the  assured  in  repairing  the  damage. 
The  jury  found  a  verdict  for  the  plaintiff.  Upon  a  motion 
for  a  new  trial,  it  was  contended  for  the  defendant,  that  the 
loss  did  not  arise  from  any  extraordinary  accident,  and  was, 
therefore,  not  a  "peril  of  the  sea:*  and  Thompson  v.  Wit" 
more  (c),  was  referred  to,  where  a  transport  having  been  hove 

(a)  And  it  has  been  held  that  a  Camp.  203. 

lorn  arising  from  rats  eating  boles  (b)  2  B.  &  A.  315.   See  also  the 

IB  the  bottom  of  a  ship  is  not  with-  case  of  Phillips  r.  Barber,  5  B.  & 

in  any  of  the  perils  enumerated  in  A.  161. 

the  pohcy.     Hunter  v.  Potts,  3  (c)  3  Taunt.  227. 
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down  upon  a  beach  to  repair,  was  there  bilged,  and  it  \ 
held  not  to  be  a  peril  of  the  sea."  The  Court  having  tal 
time  to  consider,  Abbott^  C.  J.,  said,  that  the  Court  Y 
considered,  and  they  had  thought  it  was  a  "peril  of  i 
sea.**  And,  therefore,  the  rule  was  refused. 
2.  Tire.**  Secondly,  under  this  section  we  will  consider  the  next  r 
mentioned  in  the  policy,  viz.,  ''Fire,"  which  is  insured  agai 
by  the  underwriters  in  express  terms  in  the  policy. 
The  ''^^^^  ^^^^  I  ^^^^^  refer  to  on  the  subject  is  the  impc 

ship  are  put  on  Pelly  v.  The  GovemoT  and  Company  of  Ro\ 

r^ldr^*^°the  ^^^^^^8^  Assurance  {a).  This  cause  came  before  the  Co 
usual  course  of  on  a  case  reserved  for  their  opinion,  after  a  trial  and  verd 
are  bura^y"^  for  the  plaintiff^  at  Guildhall,  before  Lord  MansfieUL  T 
underwritera^*  case  Stated  "  that  the  plaintiiF,  being  part-owner  of  the  si 
are  liable.  Onslou),  an  East  India  ship,  then  lying  in  the  Thames,  a 
bound  on  a  voyage  to  China,  and  back  again  to  London, 
sured  it  ''at  and  from  London,  to  any  ports  or  places  beyo 
the  Cape  of  Good  Hope,  and  back  to  London,  free  fn 
average,  under  ten  per  cent,  upon  the  body,  tackle,  appai 
ordnance,  munition,  artillery,  boat,  and  other  furniture  of  a 
in  the  said  ship :  beginning  the  adventure  upon  the  said  si 
from  and  immediately  following  the  date  of  the  policy,  a 
so  to  continue  and  endure  until  the  ship  shall  be  arrived 
above,  and  there  anchored  twenty-four  hours  in  good  safeC 
The  perils  mentioned  in  the  policy  were  the  common  per 
viz.,  "  of  the  seas,  men-of-war,  fire,  &c.*'  The  ship  arriv 
in  the  river  Canton,  in  China,  where  she  was  to  stay  to  cle 
and  refit,  and  for  other  purposes.  Upon  her  arrival  the 
the  sails,  yards,  tackle,  cables,  rigging,  apparel,  and  otE 
furniture,  were,  by  the  captain's  order,  taken  out  of  her,  a 
put  into  a  warehouse  or  storehouse,  called  a  bank-saul,  be 
for  that  purpose  on  a  sand-bank,  or  small  island,  lying  in  1 
said  river,  near  one  of  the  banks  called  Bank-saul  Island, 
order  to  be  there  repaired,  kept  dry,  and  preserved,  till  t 
ship  should  be  heeled,  cleaned,  and  refitted.  Some  time  afl 
this,  a  fire  broke  out  in  the  bank-saul,  belonging  to  a  Swedi 

Co)  1  Burr.  341,  before  referred  to,  ante,  p.  197- 
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ibi|s  and  communicated  itself  to  another  bank-saul,  and  from 
tibence  to  that  belonging  to  the  Onslow^  and  consumed  the 
lame,  together  ivith  all  the  sails»  yards,  &c.,  belonging  to  the 
Onifowy  that  were  therein.  The  case  states  further,  that  it 
was  the  universal  and  well-known  usage,  and  has  been  so  for 
a  great  number  of  years,  for  all  European  ships  which  go  a 
CUsa  Toyage,  except  Dutch  ships  (who  for  some  years  past 
bate  been  denied  this  privilege  by  the  Chinese,  and  who  look 
upon  such  denial  as  a  great  loss),  when  they  arrive  near  this 
Bank-Mullslandfin  the  river  Canton,  to  unrig  the  ships,  and 
to  take  out  their  sails,  yards,  tackle,  eables,  rigging,  apparel, 
md  other  furniture;  and  to  put  them  on  shore  in  a  bank-saul, 
kult  for  that  purpose  on  the  said  island  (in  the  manner  that 
had  been  done  by  the  captain  of  the  Onslow  on  the  present 
occasion),  in  order  to  be  repaired,  kept  dry,  and  preserved, 
until  the  ships  should  be  heeled,  cleaned,  and  refitted*  The 
case  adds,  that  so  doing  is  prudent,  and  for  the  common  and 
general  benefit  of  the  owners  of  the  ship,  the  insurers,  and 
Blared,  and  all  persons  concerned  in  the  safety  of  the  ship. 
The  ship  arrived  from  her  said  voyage  in  the  Thames,  having 
been  again  rigged,  and  put  in  the  best  condition  the  nature 
of  the  place  and  circumstances  of  affairs  would  permit.  The 
question  for  the  opinion  of  the  Court  was,  whether  the  in- 
iorers  are  liable  to  answer  for  this  loss,  so  happening  upon  the 
bank-saul,  within  the  intent  and  meaning  of  this  policy  ? 
The  Court,  after  a  solemn  argument,  took  time  to  consider 
question,  and  then  Lord  Mansfield  delivered  the  unani- 
ttOQs  opinion  of  the  Court  for  the  plaintiff. 

Lord  Mansfield. — "  By  the  express  words  of  the  policy, 
tbe  defendants  have  insured  the  '  tackle,  apparel,  and  other 
bmiture  of  the  Onslow,'  from  fire,  during  the  whole  of  her 
voyage,  until  her  return  in  safety  to  London,  without  any 
nettriction.    Her  tackle,  apparel,  and  furniture,  were  inevi- 
tably burnt  in  China,  during  her  voyage,  before  her  return 
to  London.    The  event,  then,  which  has  happened,  is  a  loss 
within  the  general  words  of  the  policy  ;  and  it  is  incumbent 
upon  the  defendant  to  show,  from  the  manner  in  which  this 


280 


Perils  of  the  Sea^  Fire,  ^c.         [part  i. 


If  the  risk  be 
varied  through 
the  fault  of  Uie 
owner  or  mas- 
ter of  the  ship, 
the  insurer  is 
discharged. 


Whatever  is 
usually  done  by 
every  ship  in 
a  particular 
voyage  is  un- 
derstood to  be 
referred  to  by 
every  policy, 
and  to  make  a 
part  of  it  as 
much  as  if  it 
were  ex- 
pressed. 


misfortune  happened,  or  from  other  circumstances,  that  it 
ought  to  be  construed  a  peril,  which  they  did  not  undertake 
to  bear.  If  the  chance  be  varied,  or  the  voyage  altered,  by 
the  fault  of  the  owner  or  master  of  the  ship,  the  insurer 
ceases  to  be  liable ;  because  he  is  only  understood  to  engage 
that  the  thing  shall  be  done  safe  from  fortuitous  dangers, 
provided  due  means  are  used  by  the  trader  to  attain  that 
end  (a).  But  the  master  is  not  in  fault,  if  what  he  did  was 
done  in  the  usual  course,  and  for  just  reasons.  The  insurer, 
in  estimating  the  price  at  which  he  is  willing  to  indemnify  the 
trader  against  all  risksy^must  have  under  his  consideration  the 
nature  of  the  voyage  to  be  performed,  and  the  usual  course 
and  manner  of  doing  it.  Every  thing  done  in  the  usual  course 
must  have  been  foreseen  and  in  contemplation  at  the  time  he 
engaged ;  he  took  the  risk  upon  a  supposition  that  what  was 
usual  or  necessary  should  be  done.  In  general,  what  is  usually 
done  by  such  a  ship,  with  such  a  cargo,  in  such  a  voyage,  is 
understood  to  be  referred  to  by  every  policy,  and  to  make  a 
part  of  it  as  much  as  if  it  were  expressed.  The  usage  being 
foreseen  is  rather  allowed  to  be  done,  than  what  is  left  to  the 
master*s  discretion, upon  unforeseen  events:  yet  if  the  master 
ex  justd  causdf  go  out  of  the  way,  the  insurance  continues. 
Upon  these  principles  it  is  difficult  to  frame  a  question  which 
can  arise  out  of  this  case,  as  stated.  The  only  objection  is, 
that  they  were  burnt  in  a  bank-saul,  and  not  in  the  ship; 
upon  land< — not  at  sea,  or  upon  water :  and,  being  apperti- 
nent  to  the  ship,  losses  and  dangers  ashore  could  not  be 
included.  The  answer  is  obvious.  First,  the  words  make 
no  such  distinction ;  secondly,  the  intent  makes  no  such  dis- 
tinction. Many  accidents  might  happen  at  land,  even  to  tbe 
ship.  Suppose  a  hurricane  to  drive  it  a  mile  on  shore ;  or  an 
earthquake  may  have  a  like  effect.  Suppose  the  ship  to  be 
burnt  in  a  dry  dock  ;  or  suppose  accidents  to  happen  to  the 


(a)  If  the  underwriter  insures 
against  the  barratry  of  the  master, 
he  would  be  liable  for  his  miscon- 
duct. And  see  post,  that  in  general 


the  insurer  is  not  discharged  by 
reason  of  the  fault  or  negligence  of 
the  roaster  and  manners. 
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lickle  upon  lafid,  taken  from  the  ship,  while  accidentatly  and 
oocasioDally  refitting,  as  on  account  of  a  hole  in  its  l)ottoni  or 
mher  mischance.  These  are  all  possible  cases.  But  what 
mght  arise  from  an  accidental  repair  of  the  ship  is  not  near 
» strong  as  a  certain,  necessary  consequence  of  the  ordinary 
voyage,  which  the  parties  could  not  but  have  in  their  direct 
tod  immediate  contemplation.  Here  the  defendants  knew 
that  the  ship  must  be  heeled,  cleaned,  and  refitted,  in  the 
mer  of  Canton  :  they  knew  that  the  tackle  would  then  be 
pot  in  the  bank-saul :  they  knew  it  was  for  the  safety  of  the 
ship,  and  prudent  that  they  should  be  put  there.  Had  it 
heen  an  accidental  necessity  of  refitting,  the  master  might 
hafe  justified  taking  them  out  of  the  ship,  ex  justd  causd : 
but  describing  the  voyage  is  an  express  reference  to  the  usual 
Manner  of  making  it,  as  much  as  if  every  circumstance  was 
ttentioned.  Was  the  chance  varied  by  the  fault  of  the  mas- 
ter? It  is  impossible  to  impute  any  fault  to  him.  Is  this  like 
i deviation?  No:  'tis  ex  justd  causd,  which  always  excuses.  Where  the 
Had  the  insurers  in  this  case  been  asked  whether  the  tackle  the  risk,  ex 
•hould  be  put  in  the  bank-saul?  they  must,  for  their  own  iJ^iiJJ^fo 
ttkes,  have  insisted  that  it  should.    They  would  have  had 

tinuos. 

to  complain^  if,  from  their  not  being  put  there,  a  mis- 
'ortune  had  happened.  In  such  a  case  the  master  would 
hafe  been  to  blame,  and  by  his  fault  would  have  varied  the 
chance.  They  have  taken  a  price  for  standing  in  the  plain- 
tiff's place,  as  to  any  losses  he  might  sustain  in  performing 
Ae  several  parts  of  the  voyage,  of  which  this  was  known  and 
^tended  to  be  one.  Therefore  we  are  all  of  opinion,  that  in 
^eiy  light,  and  in  every  view  of  this  case,  in  reason  and 
J^ce,  and  within  the  words,  intent,  and  meaning  of  this 
policy,  and  within  the  contemplation  of  the  parties  to  the 
^ntract,  the  assurers  are  liable  to  answer  this  loss." 

This  case  has  been  confirmed  by  Lord  Kenyon,  and  the 
^hole  Court  of  King's  Bench,  in  the  case  of  Brough  y. 
^mnme(a). 

(a)  4T.  R.<ni/c,  p.  91. 
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In  construing:  a     It  hag  been  observed,  that  the  immediate  and  not  t 

policy  the  im- 
mediate and     remote  cause  of  a  loss  is  that  which  is  looked  to  by  the  Coi 

cause  of  the     ui  Construing  a  policy ;  and  if  this  be  covered  by  the  ter 
loss  IS  looked    expressed  by  the  policy,  the  underwriters  are  liable,  althou 
the  event  may  be  attributable,  in  the  first  instance,  to 
remote  cause  of  a  different  description,  (a) 

Thus  in  a  late  case  of  Gordon  v.  Rimmington,  (b)  it  I 
came  a  question,  whether  a  voluntary  burning  of  a  ship, 
prevent  her  irom  falling  into  the  hands  of  the  enemy,  h 
loss  "  by  fire,"  within  the  policy  ?  Lord  EUenborough  as 
The  case  is  new,  but  I  am  clearly  of  opinion  that  I 
plaintiff^  is  entitled  to  recover.  Fire  is  expressly  mentioE 
in  the  policy,  as  one  of  the  perils  against  which  the  und 
writers  undertake  to  indemnify  the  assured ;  and  if  the  si 
'  is  lost  by  *^  tkve^  it  is  of  no  consequence  whether  this  is  oo 
sioned  by  a  common  accident  or  by  lightning,  or  by  an  j 
done  in  duty  to  the  state.  Nor  can  it  make  any  differei 
whether  the  ship  is  thus  destroyed  by  third  persons,  oflSc 
of  the  king,  or  by  the  captain  and  crew,  acting  with  loya 
and  good  faith.  Fire  is  still  the  causa  causans,  and  the  I 
is  covered  by  the  policy."    The  plaintiff*  had  a  verdict. 

So  also  when  the  immediate  cause  of  the  loss  was  fir 
occasioned  by  the  negligence  of  the  crew,  it  was  held  tl 
the  assurers  were  liable  on  a  policy  by  which  the  assui 
were  protected  from  "  fire.** 
In  an  action  on     Thus  in  the  case  of  Busk  v.  Royal  Exchange  Assurai 
ship!'^  which.  Company,  (c)  which  was  an  action  of  covenant  upon  a  pol 
ridu^^e^un!'      assurance  on  the  ship  CaroUna,  "  at  and  from  Amsterd 
sliped"^in8t  Petersburg,'  the  policy  was  in  the  usual  form,  a 

fire  and  bar-  Stated  among  Other  risks  which  the  defendants  took  uj: 
ma^erand  themselves,  ''fire,  barratry  of  the  master  and  mariners,  a 
^1ub7e  for^a  ^^^^^  P^"^*'  losses,  and  misfortunes,  &c."  The  decla 
loss  hjf  fire      tion  alleged  that  during  the  voyage,  the  ship  was  consun 

occasioned  by  »    i        ■  i     ^  *• 

the  negligence  by  fire.    It  appeared  that  the  master  of  the  Carolina  U[ 

of  the  master 
and  mariners. 

(a)  Ante,  p.  268.  (6)  1  Camp.  123.         (c)  2  B.  &  A.  73. 
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arrhing  at  Biorkoo  Sound  on  the  35th  of  November ^  paid  ofF 
ibe  crew,  left  the  ship  in  the  care  of  the  mate,  and  proceeded 
apon  business  to  St.Peiersburg ;  the  mate  continued  in  charge 
of  the  ship  till  the  9th  of  January  following.   On  that  day 
be  lighted  a  fire  in  the  ship's  cabin,  and  in  the  evening,  with- 
out leaving  any  body  on  board,  he  went  on  board  another 
dup  lying  contiguous*   At  twelre  o'clock  at  night  he  looked 
out  {rom  the  ship  he  was  in,  found  every  thing  quiet,  and 
vent  to  bed.    In  the  morning  he  was  alarmed  by  fire.  The 
VMiel  was  soon  consumed.   It  was  admitted  the  loss  arose 
^    Aom  the  negligence  of  the  mate  in  lighting  a  fire  in  the  cabin, 
ud  not  seeing  that  it  was  properly  extinguished.    The  jury 
fcnnd  a  verdict  for  the  defendants.    Upon  a  motion  for  a 
new  trial,  it  was  objected  for  the  defendants,  that  as  the  loss 
vas  admitted  to  have  taken  place  by  the  negligence  of  the 
Bttte,  and  as  that  did  not  by  the  law  of  England  amount  to 
himtry,  and  as  the  assured  had  protected  themselves  from 
^  consequences  of  the  fraud  only,  and  not  of  the  negligence 
^f  the  master  and  mariners,  he  was  not  entitled  to  recover  on 
terms  of  the  policy.  Bayley^  J.,  **  The  policy  expressly 
^s^ows  upon  the  underwriters  the  liability  for  all  losses  pro- 
^^^^ing  from  *  fire,  barratry  of  the  master  and  mariners,  and 
other  perils,  &c.'  The  object  of  the  assured  was  certainly 
protect  himself  against  all  Asks  incident  to  marine  adven- 
^v^.   The  underwriter  being,  therefore,  liable  primd  facie 
the  express  terms  of  the  policy,  it  lies  upon  him  to  dis- 
^Harge  himself.    Does  he  do  so  by  shewing  that  the  fire 
^^ose  from  the  negligence  of  the  master  and  mariners  ?  If 
ship  had  been  wilfully  set  on  fire,  it  would  have  been 
Wrratry,  and  the  underwriters  M'ould  be  liable,  but  it  has 
argued,  that  the  underwriters  are  only  liable  for  a  loss 
barratry,  because  that  is  one  of  the  risks  expressly  men- 
tioned in  the  policy,  and  that  the  negligence  of  the  master 
^nd  mariners  not  being  a  risk  expressly  described  in  the 
poficy,  the  underwriters  are  not  liable  for  a  loss  thereby 
^^<^oned.    In  this  case,  however,  the  loss  is  occasioned  by 
against  which  the  assured  is  protected  by  the  terms  of 
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the  policy ;  and»  in  our  law,  at  least,  there  is  no  authority 
which  says  that  the  underwriters  are  not  liable  for  a  loss,  the 
proximate  cause  of  which  is  one  of  the  enumerated  risks,  but 
the  remote  cause  of  which  may  be  traced  to  the  misconduct 
of  the  master  and  mariners.  If,  indeed,  the  negligence  of  the 
master  would  exonerate  the  underwriter  from  responsibility 
in  case  of  a  loss  by  fire,  it  would  also  do  so  in  cases  of  loss 
by  capture  or  perils  of  the  sea :  and  it  would,  therefore, 
constitute  a  good  defence  in  an  action  upon  a  policy,  to  shew 
that  the  captain  had  misconducted  himself  in  the  navigation 
of  the  ship,  or  that  he  had  not  resisted  an  enemy  to  the 
utmost  of  his  power.  It  is  certainly  a  strong  argument  against 
the  objection  now  raised  for  the  first  time,  that  in  the  great 
variety  of  cases  upon  marine  policies,  which  have  been  the 
subjects  of  litigation  in  Courts  of  J ustice  (the  facts  of  which 
must  have  presented  a  ground  for  such  a  defence)  no  such 
point  has  ever  been  made.'*  The  learned  Judge,  after  refer- 
ring to  the  foreign  authorities  upon  the  subject,  (a)  proceeds 
thus,  We  must,  therefore,  endeavour  to  collect  the  meaning 
of  the  contracting  parties  from  the  terms  of  the  policy  itself, 
and  in  considering  whether  the  assured  claiming  for  a  loss  by 
fire,  is  to  have  that  claim  disallowed  on  the  ground  that  the 
fire  was  occasioned  by  the  misconduct  of  the  master  and 
mariners  :  we  must  look  to  the'other  terms  of  the  policy,  and 
learn  from  them  whether  the  assurers  in  other  instances  are 
responsible  for  the  misconduct  of  the  master,  and  when  we 
find  that  they  make  themselves  answerable  for  the  wilful 
misconduct  of  the  master ;  in  other  cases  it  is  not  too  much 
to  say,  they  meant  to  indemnify  the  assured  against  fire 
proceeding  from  the  negligence  of  the  master  and  mariners." 
The  under-  ^^'^  ^^^^      Walker  V.  Maitlandy  (6) 

writers  on  a  that  the  underwriters  on  a  policy  were  liable  for  a  loss  arising 
Hablc  for  a  loss  from  a  "  peril  of  the  sea,"  although  it  was  remotely  owing  to 
Sately  froTa        neglect  of  the  master  and  mariners.   For  the  Court  held, 

(a)  See  Pothier  traits  du  Contrat     1  £meri)(.  p.  434. 
d'Assurance,  s.  53.   Valin,  liv.  3,      .(6)  5  B.  &  A.  171. 
tit.  6,  des  Assurances,  art.  26. 
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that  tie  immediate  cause  of  the  loss  was  the  violence  of  the  P«"l  of  the  sea 

,  ^  ,  but  remotely 

winds  and  the  waves,  and  Chief  Justice  Abbott  said  that  he  from  the  ne|. 
was  afraid  of  laying  down  any  rule  which  would  introduce  an  ^mi^er^d  ° 
infinite  number  of  questions  as  to  the  quantum  of  care  which,  ™*"°cra. 
if  U8od,  might  have  prevented  the  loss,  (a) 

So  likewise  in  the  case  of  Bishop  v.  Pentland,  {b)  where  a 
ship  i^as  stranded  within  the  meaning  of  that  word  in  the 
policy,  it  was  held  that  the  underwriters  were  liable  for 
a  partial  loss,  although  the  stranding  might  have  been 
occasioned  remotely  by  the  negligence  of  the  crew  in  not 
prow  1  ding  a  rope  of  sufficient  strength  to  fasten  the  vessel 
to  the  shore. 


SECTION  XI. 

OP  "  JETTISONS." 

Another  risk  which  the  underwriters  take  upon  themselves  Of  Jettisons, 
that  of  ''jettison."   Upon  which  subject  the  case  of  Butler 
^*  WUdman^  (c)  is  an  authority.   The  circumstances  of  that 
^^^«e  were  these : — a  captain  of  a  Spanish  ship,  in  order  to  Where  the 
I^^vent  a  quantity  of  dollars  from  falling  into  the  hands  of  ^^^throwsa 

enemy,  by  whom  he  was  about  to  be  attacked,  threw  g^^^J^J^^* 
^^em  into  the  sea,  and  was  immediately  after  captured ;  the  prerent 

»v    !•  -1  t*  n  t       •  1        1  tnem  falling 

l^olicy  was  m  the  common  form,  one  of  the  risks  taken  upon  into  the  hands 
the  underwriters  being  "jettisons,"  expressed  in  the  policy.  ^d^wM°^M-'- 
1*liere  was  a  demurrer  to  the  declaration.  Abbott,  C.  J.,  after  w*«l>c»ptured. 

this  if  not  a 

^ferring  to  the  form  of  the  declaration,  said,  "the  question  loss  by  jettison; 
^^en  arises  whether  this  be  a  loss  for  which  the  underwriters  dem  ^neru/* 

liable.    I  am  of  opinion  that  this  is  a  loss  by  jettison,  or 
^f  not,  strictly  speaking,  by  jettison,  it  is  something  ejusdem 
%tmms,  and  therefore  falls  within  the  general  words,  *  all 
<>tlier  losses  and  misfortunes,  ficc.*"   Jettison,  in  its  largest 

(a)  And  see  Heyman  v.  Parish,  {h)  7  B.  &  C.  219. 
2  Camp.  148,  and  Blyth  r.  Shcp-  (c)  3  B.  &  A.  398. 
^»9M.&W.  763. 
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sensCi  however,  signifies  any  throwing  overboard ;  but  in  its 
ordinary  sense  it  means  a  throwing  overboard  for  the  pre- 
servation of  the  ship  and  cargo,  and  most  of  the  jurists  treat 
of  it  in  this  sense,  under  the  head  of  general  average.  The 
present  case  is  an  extraordinary  species  of  jettison.  I  can- 
not, however,  distinguish  it  in  principle,  from  the  case  where 
the  captain  sets  fire  to  his  ship  to  prevent  her  falling  into 
the  hands  of  the  enemy.  Now  it  is  laid  down,  by  Emerigon 
and  Pothier^  that  the  underwriters  are  liable  for  such  a  loss ; 
and  I  think,  therefore,  they  are  so  in  the  present  case.** 
And  Bayley^  J.,  says,  I  am  of  the  same  opinion.  If  the 
dollars  had  not  been  thrown  overboard,  it  is  clear  that 
they  would  have  fallen  into  the  hands  of  the  enemy,  for  the 
ship  was,  in  point  of  fact,  taken  ;  and  if  the  loss  here  stated 
had  been  declared  upon  as  a  loss  by  jettison,  or  by  enemies, 
or  within  the  concluding  words  *  all  other  losses  and  misfor- 
tunes,' the  facts  stated  would  have  supported  that  averment. 
Jettison,  in  its  largest  sense,  means  any  throwing  overboard. 
In  the  passage  cited  from  Emerigon^  he  is  treating  of  jettison 
with  reference  to  cases  of  general  average,  where  jettison  is 
used  in  a  confined  sense.  But  its  true  meaning,  in  a  policy  of 
insurance,  seems  to  me  to  be  any  casting  overboard  ex  juftd 
causd.  But  assuming  that  this  was  not  strictly  'jettison/ 
it  is  something  *  ejusdem  generis, '  and  may  therefore  be 
comprehended  within  the  words  '  all  other  losses  and 
misfortunes.*  ** 


SECTION  XII. 

MEN-OF-WAR,  ENEMIES,  PIRATES,  ROVERS,  THIEVES,  ETC. 

This  head  of  the  risks  taken  upon  themselves  by  the 
assurers,  refers  to  what  is  generally  in  one  single  term  called 
'*  capture,'*  and  is  of  litde  moment,  either  to  the  assured  or 
assurer,  during  the  time  of  peace ;  and,  likewise,  (as  Mr.  J. 
Part  remarks  in  his  Treatise)  even  in  the  time  of  war  the 
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question  relating  to  captures  as  between  the  assured  and 

the  assurer,  is  of  very  little  difficulty  (a).   Capture  may  be 

Slid  to  be,  as  applied  to  this  subject,  the  taking  of  the  ships 

or  goods  belonging  to  the  subjects  of  one  country  by  those  of 

uoliier,  when  in  a  time  of  war.    An  important  observation, 

however,  is  to  be  made  here  upon  the  general  terms  used  by 

tbe  assurers  in  the  policy,  by  which  it  is  to  be  seen  that  they 

tike  upon  themselves  to  indemnify  the  assured  from  the  effect 

)f  all  capture,  and  detainment  and  restraint  of  all  princes, 

rithout  any  exception  in  respect  to  the  acts  of  the  govem- 

lent  of  their  own  nation.    But  it  is  now  quite  settled  by  the 

lies  of  Bell  v.  Potts  (i),  and  Furtado  v.  Rogers  (c),  and 

ther  cases,  that  all  insurances  of  enemies'  property  from 

le  effects  of  capture  by  the  acts  of  the  government  of  the 

mratry  of  the  underwriter,  are  illegal  at  the  common  law,  and 

umot  be  enforced  in  a  Court  of  Justice.    Lord  Alvanley,  When  a  British 

'ho  delivered  the  judgment  of  the  Court  of  Common  Pleas  ^» 

J  the  latter  of  these  cases,  in  conclusion  ends  with  these  f**I®«»  % 

infers  that  the 

'oras, "  The  ground  upon  which  we  decide  this  case  is,  that  contract  con- 
rheii  a  British  subject  insures  against  captures,  the  law  infers  tbn  ofc4>tura 
bit  the  contract  contains  an  exception  of  captures  made  by  I^^^^^^^f 
he  government  of  his  own  country ;  and  that  if  he  had  Sis  own 

countrj. 

xpressly  insured  against  British  capture,  such  a  contract 
rould  be  abrogated  by  the  law  of  England.** 
The  law  relating  to  this  question  is  perfectly  settled  in 
'^^land,  and  was  laid  down  by  Lord  Mansfield  in  the  case 
f  Gow  V.  Withers,  Mich.  Term,  32  Geo.  g  (rf). 

This  was  a  special  case  from  the  Sittings  in  London  upon  A  ship  insured 
^0  actions,  on  two  distinct  policies :  one  "  on  the  ship,"  the  the'iusnrS^ 
*er "  upon  the  loading."   The  case  states,  that  the  ship  "^^^^^y^ 
^rted  from  her  proper  port  and  was  taken  by  the  French  »nd  abandon  to 
u  the  23rd  December,  1756,  and  that  the  master,  mates,  and  * 
I  Cbe.  sailors,  except  an  apprentice  and  landsman,  were  taken 
t  and  carried  to  France ;  that  the  ship  remained  in  the 


r)  Fttk  Ins.  150. 
;  8  T.  R.  548. 


(c)  3B.  &P.  191. 

(d)  2  Burr.  683. 
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hands  of  the  enemy  eight  days,  and  was  then  retaken  by  a 
British  privateer,  and  brought  in  on  the  18th  January  to 
Milford  Haven  ;  and  that  immediate  notice  was  given  by  the 
assured  to  the  assurers,  with  an  offer  to  abandon  the  ship  to  their 
care.  It  was  also  proved  at  the  trial,  that  before  the  taking  by 
the  enemy  a  violent  storm  arose  at  sea,  which  first  separated 
the  ship  from  her  convoy,  and  afterwards  so  far  disabled  her 
as  to  render  her  incapable  of  proceeding  on  her  destined 
voyage  without  going  into  port  to  refit*  It  was  also  proved, 
that  part  of  the  cargo  was  thrown  overboard  in  the  storm, 
and  the  rest  of  it  was  spoiled  whilst  the  ship  was  at  Milford 
Haven,  after  the  offer  to  abandon,  and  before  she  could  be 
refitted. 

Several  questions  arising  upon  the  trial  of  the  first  said 
causes,  it  was  agreed  that  the  jury  should  bring  in  tlieir 
verdict,  in  both  cases,  for  the  plaintiffs,  as  for  a  total  loss, 
subject,  however,  to  the  opinion  of  the  Court  on  the  following 
questions,  viz. : — 

1st.  Whether  this  capture  of  the  ship  by  the  enemy  was 
or  was  not  such  a  loss  as  that  the  assurers  became  liable 
thereby? 

Sndly.  Whether,  under  the  several  circumstances  of  this 
case,  the  assured  had  or  had  not  a  right  to  abandon  the  ship 
to  the  assurers,  after  she  was  carried  into  Milford  Haven  ? 

This  case  was  argued  twice,  viz.,  first,  on  Tuesday,  Gdi 
June,  1758,  by  Mr.  Morton  for  the  plaintiffs,  and  Mr.  Serjeant 
Davy  for  the  defendant ;  and  again  on  Friday,  10th  Novem^, 
ber,  1758,  by  Mr.  Norton  for  the  plaintiffs,  and  Sii  Richard 
Lloyd  for  the  defendant. 

Mr.  Morton  and  Mr.  Norton,  on  behalf  of  the  plaintiffs, 
argued  for  the  affirmative  on  both  questions  (a). 

They  previously  distinguished  between  cases  disputed 
between  the  assured  and  assurers,  and  those  between  owners 
and  recaptors,  and  observed  that  this  is  a  mere  contract 
between  the  parties. 

(a)  The  second  part  is  reserved  for  future  consideration  in  this  Treatite. 
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Fint  poiot — ^TbU  is  such  a  total  loss  as  renders  the  assu- 
im  liable  to  answer  for  it 

The  eoonsel  said  they  would  consider,  first,  what  an 
Mnoce  is ;  and,  secondly,  what  a  capture  by  an  enemy  is. 

Ist  The  definition  of  an  insurance  is  in  Bunker  shock's  i.  Definition  of 
Qfuuimes  pubbct  Jurts  (a). 

fiidly.  A  capture  is,  when  there  is  no  just  ground  of  hope  2.  Of  capture, 
of  itooTcring  the  ship,  then  it  becomes  the  property  of  the 
Oftm^Grotius  (b). 

And  the  period  of  the  time  of  detention  is  another  rule.  Period  of  timA 
riL,  being  twenty-foiir  hours  in  potestaie  hostium.  Indeed, 
nbieqiient  writers  do  not  fix  it  so  precisely,  but  they  are 
treatiog  only  upon  salrage  (e).    Bynkershoek,  indeed,  differs 
■  the premises  (cQ,  but  both  agree  in  the  conclusion:  for  he 
tin  pats  it  upon  the  despair  of  the  recovery  of  the  ship ;  and 
Abhope,  or  despair,  must  be  a  reasonable  and  just  one,  not 
I  whimsical  and  arbitrary  fancy,  or  a  mere  wish. 
This  vessel  was  eight  days  in  possession  of  the  enemy, 
a  month  out  of  the  power  of  the  owners  (the  assured), 
^  almost  all  the  hands  taken  out.    So  that  by  the  terms 
ttd  intent  of  the  insurance  (which  must  be  taken  favourably 
^the  assured),  this  must  be  taken  to  have  been  totally 
^^ted  to  the  assured,  the  adventure  totally  stopped,  and, 
coBteqoently,  the  condition  broken  as  between  the  assurers 
ui  the  assured. 

This  is  a  total  loss ;  it  was  so  long  in  the  possession  of  the 
md;  that  the  "  spes  recuperandi'*  was  gone. 

Though  this  ship  was  not  carried  into  port,  nor  within  the 
tomfg  fleet,  yet  it  was  eight  days  in  the  possession  of  the 
coeoiy,  and  it  might  have  been  as  many  months ;  and  the 
90t  recuperandi  would  be  as  absolutely  gone  as  if  it  had 
beeo  carried  into  the  enemy's  fleet,  out  of  which  it  might 
poiribly  be  immediately  retaken.    Therefore,  the  beuig 

(i)  Lib.  1,  cap.  21.  (c)  29  Geo.  2,  c.  34,  p.  672,  s.  24, 

(t)  Lib.  3,  cap.  6,  p.  814.   De  (prize  act). 
janBsDi  et  Pads.   "Tuocenim       (d)  Lib.  l,  cap.  4.    "  Quxst. 

diqierari  iocipit  recuperatio/'  &c.  Juris  IHiblici.'' 
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carried  itffra  prtBsidia  of  the  enemy  cannot  be  the  true  rule, 
but  the  true  and  certain  rule  must»  in  reason,  be  where  the 
"  spes  recvperandr  is  gone.  Indeed,  the  being  carried  mfra 
prresidia  may,  in  many  cases,  be  an  evidence  of  this.  Now, 
upon  the  state  of  the  present  case,  all  hope  of  retaking  was 
totally  lost  and  gone. 
Jy  the  com-       However,  the  principle  of  this  case  is  not  new;  for  by 
bing  td^en^    common  law  the  thing  taken  from  the  owner  in  war  was  gone, 
7eo^\n^ur  owner  makes  fresh  pursuit,  and  the  property  of 

n3  in  a^war  the  thing  SO  taken  in  war  belongs  to  the  captor.  And  the 
aptor.  common  law  rule  is,  that  in  a  war  the  captor  of  a  ship  has  a  j 
right  to  the  ship  and  goods  taken,  unless  the  owner  makes  s 
fresh  pursuit,  "  ante  occasum  solis^*'  7  E.  4, 14.  Vavuour  (a)  ^ 
said,  that  it  was  adjudged  in  the  time  of  that  same  king,  • 
q*un  q'prist  tiel  meason  des  enemies  quel  avoit  prise  devant  ^ 
d*un  Englishe,  que  il  averoit  ceo  come  chose  gaigne  en  ^ 
batal,  &c.,  et  nemy  le  roy  n  I'admiral,  ne  le  partie  a  qui  le  - 
property  fiiit  devant,  &c.,  pur  ceo  q'  le  partie  ne  vient  fresh • 
ment,  meme  le  jour  q'  il  fuit  prise  de  luy,  et  ante  occasum  solis,  « 
ct  claime  ceo.'*  And  this  determination  has  never  been  shaken  ' 
by  any  common  law  resolution,  it  has  rather  been  confirmed  ' 
and  recognised. 

This  Court  will  follow  the  determinations  of  the  common 
law,  and  the  three  acts  of  Parliament  made  in  the  present 
reign  (6),  (which  are  all  upon  this  head),  are  built  upon  the  o 
same  principles.  .The  saving  clause  (c),  in  S9  Geo.  2,  c.  34, 
supposes  the  right  of  the  owner  to  be  extinguished  and  gone, 
and  that  the  captor  had  a  right  to  the  thing  taken  :  otherwise  ^ 
the  Parliament  had  no  right  to  impose  upon  the  original 
owners  such  terms  of  payment  for  salvage.   The  act  itself 
even  calls  them  the  former  owners,  and  it  is  the  bounty  of 
the  act  to  restore  to  them  any  part  at  all.    No  mischief  can  ^ 
arise  from  this  construction;  many  inconveniences  will  flow  ^ 
from  a  contrary  one.    The  Courts  of  law  will  put  liberal  ' 
constructions  upon  policies  of  insurance. 


(a)  Vavisour  was  not  then  judge, 
or  even  a  seijeant. 


(6)  Geo.  3. 
(c)  24  See. 


'48n  sbip.  Ana  ttie  plaintm  insisting  tnat  tnis,  tnougu 
Dds/'  was  to  be  considered  as  a  wager  on  the  bottom 
ihip,  brought  bis  action  as  upon  a  total  loss«  The 
nt  insisted  that,  by  the  statutes  13  Geo.  c  4,  and 
c*  this  ship  is  to  be  restored  to  the  owners  upon 
salvage ;  and,  consequently,  this  was  only  an  average 
d  the  plaintiff  can  only  recover  on  a  total  loss.  But 
ustice  Lee  held,  that  in  this  the  plaintiff  ought  to 
;  for  his  is  a  wager  upon  a  total  loss  in  the  voyage, 
e  has  happened  one :  the  being  carried  into  port,  and 
1  eight  days,  makes  one.  And  where  the  policy  is 
Bt  or  no  interest,*^  the  provisions  of  the  acts  in  the 
valued  policies  cannot  take  place.  The  act  does  not 
the  property  is  not  gone  by  such  a  capture,  but  only 
B  for  restoring  the  ship  to  whom  it  did  belong,  and 
t  proved  to  have  belonged.  He  said  it  might  be  other- 
lere  the  recapture  was  made  before  the  ship  was  infra 
itfi  or  in  the  case  of  goods  actually  on  board,  and  on 
1  policy.  This  is  a  question  only  between  the  assurer 
assured ;  and  the  assurer  had  undertaken  agunst  all 
perils  for  premiums  received*  And  here  the  voyage 
ftUy  lost,  and  the  cargo  entirely  perished.  So  that 
mid  be  no  doubt  as  to  the  real  justice  of  the  case  (6). 
hard  Lloyd  and  Mr.  Serjeant  Davy^  on  behalf  of  the 
int,  argued  upon  the  same  two  points,  but  made  very 
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stance,  will  not  alter  the  property.  The  taking  01 
mariners,  and  putting  in  the  enemy's  crew,  is  not  enoi 
dp  it;  nor  is  the  detaining  it  eight  days.  In  the  c 
Assievedov.  Cambridge^  the  Court  held  this  to  be  very 
that  the  property  was  not  there  altered  by  the  ta 
Yet  in  that  case  there  was  nine  days'  possession  (a). 
Henchman^  in  arguing  for  the  defendant,  said,  that  the 
tion  would  not  have  borne  a  dispute  in  the  Admiralty  i 
for  that  the  law  is  clear  that  not  length  of  time,  b 
bringing  infra  prMidiOf  is  that  which  divests  the  prop 
and  he  cited  a  case  of  four  years'  possession  not  alterii 
property ;  and  he  cited  a  great  many  authorities,  to 
that  the  property  is  not  divested,  without  bringing  th- 
infra  prasidia. 

BynkershoeJcs  Quastiones  Juris  Publici^  lib.  1,  e 
contrary  to  Grotius's  opinion,  and  says    that  length  o 
alone  is  not  sufficient  to  divest  the  property"  (6). 
Bjrnkershoek's      ByniershoeVs  opinion  is  'Uhat  there  neither  is,  n< 
o^nrononthu        general  rule  be,  laid  down  for  a  limit;  but  ever 
must  depend  upon  its  own  circumstances." 

Lord  Mansfield  here  observed. — **  He  does  say  so. 
he  combats  the  opinion  of  Groiius  (supported  by  many 
writers),  that,  twenty-four  hours*  quiet  possession  is  the 
rule." 

There  is  a  common  law  case  in  March y  11 0,  pi.  188, ' 
the  property  is  not  altered,  unless  the  ship  be  brought 
prresidia  of  the  enemy." 
Argument  of       The  counsel  for  the  plaintiffs,  in  reply,  insisted, 
^^1^  ^  That  the  totality  of  capture  depended  upon  the  spes 

perandi,  and  here  was  none.  The  average  loss  here  stipi 

(a)  The  reporter  here  remarks  in  p.  26,  where  that  case  is  r 

the  margin,  that  there  is  no  deter-  to. 

mination  of  the  case  itself  in  Lucas.       (6)  Lord  Mansfield  spoke 

He  reports  it  to  be  adjourned  for  Bynkershoek's  writings,  t 

farther  argument.   Mr.  J.  Foster  commended  especially  bii 

said,  that  Lucas's  report  of  that  case  of  Prizes,  Questiones, 

(of  which  he  himsdf  had  a  note),  Joris." 
was  a  pretty  good  one.   See  ante. 
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Cot  is,  when  the  voyage  is  performed  without  interrupdon. 

They  do  not  dispute  our  principle  of  the  spes  recuperandi 

bebg  the  true  criterion ;  but  they  say,     our  ships  are  in 

eoDstant  pursuit,  in  seas  frequented  by  our  men-of-war  and 

pmateers."  Now  it  is  hard  to  conceive  a  pursuit  without  an 

object,  or  even  a  knowledge  that  a  particular  ship  has  been 

Uken.   Fresh  pursuit  means,  the  going  in  quest  of  that 

particular  ship  which  is  taken. 

GrotiuSf  in  lib.  3,  c.  6,  p.  285,  says,    Sed  recentiori  jure  Grotiiu. 

^     gentium  inter  Europaeos  populos  introductum  videmus,  ut 

Ulia  capta  censeantur,  ubi  per  horas  viginti  quatuor  in 

potestate  hostium  fuerint." 

Lord  Mansfield  observed,  that  a  large  field  of  argument 

M  been  entered  into,  and  that  it  would  be  necessary  to 

consider  the  law  of  nations ;  our  own  laws,  and  acts  of  Par- 

fitment ;  and  also  the  law  and  custom  of  merchants,  which 

make  a  part  of  our  laws. 

On  the  23rd  November,  1758,  his  Liordship  delivered  the  Judgment  of 

'esolution  of  the  Court.  ^ 

Lord  Mansfield. — It  is  not  necessary  to  confine  what 

*hall  be  said  to  the  two  distinct  questions  that  are  stated. 

I'he  general  question  is,  whether  the  plaintiffs  were,  on  the 

tSih  January,  1757,  entitled  to  recover  against  the  assurers 

^  upon  a  total  loss,  under  an  offer  *  to  abandon  the  ship  and 

^^rgo  to  the  assurers,'  for  them  to  make  what  advantage  of 

^^Inge  they  could  (for  an  offer  'to  abandon'  was  then  made* 

^iid  nothing  has  happened  since  that  time  to  alter  the  case). 

1*here  is  one  point  which  we  are  all  of  opinion  is  immaterial  It  is  imma- 

between  the  assurers  and  the  assured,  viz.,  *  whether,  by  tween  the 

^capture,  the  property  was,  or  was  not,  transferred  to  the 

^Demy  by  the  law  of  nations.'  That  question  can  happen  whether  the 
L  1  property  by 

but  in  two  cases,  namely,  (1st,)  between  the  owner  and  a  capture  be  or 
Oeatral  person,  who  has  bought  the  capture  from  the  enemy;  ^^^^ 
sod  (Sod,)  between  the  Owner  and  re-captor."  S^^iSil 

If  the  ship  taken  by  an  enemy  escapes  from  the  enemy.  If  the  ship 
or  is  retaken,  or  if  the  owner  redeems  (ransoms)  the  capture,  ^^y^^^!^ 
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OTtf  Shiner      Property  la  thereby  revested :  which  property  in  the  ship 

ransMM  the     taken  was,  by  the  law  of  nations,  obtained  by  the  captor. 

property  in  the     The  general  proposition  of  writers  on  this  snbject  is,  that 

reveatei!**'**'^  "  9"®     hostibus  capiuntur  statim  capientium  fiunt,"  which 

is  to  be  understood  when    the  engagement  is  over."  Indeed, 

nothing  can  be  said  to  be  taken,  till  the  engagement  is  over, 

and  that  is  not  over  till  all  immediate  pursuit  has  ceased,  and 

DefinitioDof  all  hope  of  recovery  is  gone.  Thb  is  the  definition  of  a 
a  capture  of  a 

ship  taken  by  Capture,  referred  to  by  our  Prize  Act,  29  Geo.  2,  c.  34,  of  a 
lSfe^"to  by   ship  taken  by  the  enemy. 

29*(S^2^^  And,  accordingly,  Voet,  in  his  Commentary  upon  the 
c  34.  Pandects  (a),  and  many  authors  he  refers  to,  maintains,  with 

Voet'8  great  strength,  **  per  solam  occupationem  dominium  pra&dae 

Pandects?^      hostibus  acquiri."    One  argument  used  to  prove  it  is,  that 
the  instant  the  captor  has  got  possession,  no  friend,  no  fellow 
soldier  or  ally,  can  take  it  from  him,  because  it  would  be  a 
violation  of  his  property." 
Other  writers      But  Other  writers  and  states  have  drawn  other  lines,  by 

and  states  hare      ,  .  ,  ,        i  i. 

drawn  other  arbitrary  rules ;  and  partly  from  policy,  to  prevent  too  easy 
lines.  disposition  to  neutrals ;  and  partly  from  equity,  to  extend  the 

jus  postliminii  in  favour  of  the  owner.    No  wonder  there  is 
so  great  uncertainty  and  variety  of  notions  amongst  them,  by 
fixing  a  positive  boundary  by  the  mere  force  of  reason ;  where 
the  subject-matter  is  arbitrary,  and  not  the  object  of  reason 
alone.    Some  have  said  from  the  Roman  law  (which  was 
introduced  in  favour  of  the  liberty  and  condition  of  a  Roman 
citizen  taken  captive),  "  that  the  prize  must  be  brought  infra 
prcesidiaJ*    But  what  "custody  at  sea  should  be  equal  to 
prasidia  at  /ancf,"  is  a  new  fund  of  dispute,  and  leaves  the 
matter  just  where  it  was. 
The  followers      The  writers  whom  Grotius  follows,  and  the  many  more 
?>rdiirmncp8  of  ^^o  follow  hiui,  and  some  nations  (6)  have  made  twenty-four 
Louis  XIV.     hours*  quiet  possession  by  the  enemy  the  criterion.  But  this 
•hoe^ wid'^*    Bynkerslioek  (c),  and  other  writers  whom  he  follows,  and 

(a)  Lib.  49,  tit.  15,  vol.  2.  1 155.       (c)  Queest.  Jur.  Pub.  lib.  i,  c.  4. 
(6)  Ord.  of  Lewis  XIV. 
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aevenl  nations,  absolutely  deny.   Some  have  said  the  ship  JJ^^^^J^^J 
must  be  carried  into  the  enemy's  port,  condemned  there,  sail  doctrine, 
out  again,  and  arrive  at  a  friend's  port.   All  these  circum- 
slanoes  are  very  arbitrary:  and,  therefore,  this  is  generally 
exploded. 

I  have  taken  the  trouble  to  inform  myself  of  the  practice  of  The  P^^<^  ^ 

the  Court  of  Admiralty  in  England^  before  any  Act  of  Par-  Admiralty  in 

fiament  commanded  restitution,  or  fixed  the  rate  of  salvage  :  ^^^^j^ 

lodi  have  talked  with  Sir  George  Lee,  who  has  examined  ofParliunent 

comnuuiued 

the  books  of  the  Court  of  Admiralty,  and  informs  me,  that  restituticm,  or 
they  held  the  property  not  changed  so  as  to  bar  the  owner  ^MlvageT** 
in  favour  of  a  vendee  or  recaptor,  till  there  had  been  a  sen- 
tence of  condemnation :  and  that  in  the  reign  of  King  Charles 
the  Second,  Sir  Richard  Floyd  gave  a  solemn  judgment  on 
the  point,  and  decreed  restitution  of  a  ship  retaken  by  a 
prifateer,  after  she  had  been  fourteen  weeks  in  the  enemy's 
possession,  because  she  had  not  been  condemned.  Another 
case,  upon  the  same  principle,  against  a  vendee,  is  cited  at 
the  end  of  Assievedo  v.  Cambridge^  in  1695  (a),  after  a  long 
possession,  two  sales,  and  several  voyages. 

But  whatever  rule  ought  to  be  followed  in  favour  of  the  Wh&teTerrule 
owner,  against  a  recaptor  or  vendee,  it  can  in  'no  way  affect  ^fp^^j^ 
the  case  of  an  insurance  between  the  assurer  and  assured,  favour  of  the 

IT  .  .till*.  It  .      owner,  it  can  in 

^ponan  action  agamst  the  hundred  for  a  robbery,  a  question  no  way  affect 

ttightas  well  be  started,  "  whether  the  property  in  the  goods,  iteraAe^ 

ttagainst  the  owner  was  changed  by  the  sale."   The  ship  J^^"** 

is  lou  by  capture ;  though  she  be  never  condemned  at  all,  xhe  ship  is  lost 

>K)r  carried  into  any  port  or  fleet  of  the  enemy;  and  the  J^o^^^Sbe 

Mwrer  must  pay  the  value.   If,  after  condemnation,  the  never  con- 

ill.  «     .  ■       demned  at  all, 

ovner  recovers  or  retakes  her,  the  insurer  can  be  m  no  other  nor  carried 
condition,  than  if  she  had  been  recovered  or  retaken  before  0^01^(811^0^, 
condemnation.    The  reason  is  plain  from  the  nature  of  the  ^®  usurer 

*  must  pay  the 

eootract.  The  assurer  runs  the  nsk  of  the  assured,  and  under-  value, 
takes  to  indemnify :  he  must  therefore  bear  the  loss  actually  '^^^  assurer 

^  '*  runs  the  nsk  of 

fostamed,  and  can  be  Uable  to  no  more.    So  that  if  after  the  assured. 


(a)  Lucas  (79). 
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and  anderukes  condemnation  the  owner  recoyera  the  ship  in  her  complete 

to  indemmf j»  *  ^ 

he  most  there,  condition,  but  has  paid  salvagCi  or  been  at  any  expense  in 
Ims  getting  her  back,  the  assurer  must  bear  the  loss  so  actually 

c«tthB^leto  ""Stained  (a).  The  single  question,  therefore,  upon  which  this 
BO  mora.  case  turns  is,  "  whether  the  insured  had,  under  all  the  cir» 
cumstances  upon  the  18th  of  January,  1757,  an  election  to 
abandon.  The  loss  and  disability  was  in  its  nature  total,  at 
the  time  it  happened.  During  eight  days  the  plaintiff  waa 
certainly  entitled  to  be  paid  by  the  assurer  as  for  a  total  loss : 
and  in  case  of  a  recapture,  the  insurer  would  have  stood  in 
his  place.  The  subsequent  re-capture  is  at  best  a  saving  only 
of  a  small  part;  half  the  value  must  be  paid  for  salvage. 
The  disability  to  pursue  the  voyage,  still  continued.  The 
master  and  mariners  were  prisoners.  The  charter-party  was 
dissolved.  The  freight  (except  in  proportion  to  the  goods 
saved)  was  lost.  The  ship  was  necessarily  brought  into  an 
English  port.  What  could  be  saved  might  not  be  worth  the 
expense  attending  it.  The  subsequent  title  to  restitution 
arising  from  the  re-capture,  at  a  great  expense,  of  the  ship, 
disabled  to  pursue  her  voyage,  cannot  take  away  a  right 
vested  in  the  assured  at  the  time  of  the  capture.  But  because 
he  cannot  recover  more  than  he  has  suffered,  he  must  aban- 
don what  may  be  saved.  The  better  opinion  of  the  books 
says,  ''Sufficit  semel  extitisse  conditionem,  ad  beneficium  asse- 
curati  de  amissione  navis,  etiam  quod  postea  sequeretur  recu- 
peratio:  nam  per  talemrecuperationem  non  poterit  praejudicari 
assecurato.**  I  cannot  find  a  single  book,  ancient  or  niedem, 
which  does  not  say,  that  in  the  case  of  the  ship  being 
taken,  the  assured  may  demand  as  for  a  total  loss,  and  aban- 
don.**  And,  what  proves  the  proposition  most  strongly  is, 
that  by  the  general  law,  he  may  abandon  in  the  case  merely 
of  an  arrest,  on  an  embargo,  by  a  prince  not  an  enemy. 
Positive  regulations  in  different  countries  have  a  precise  time 
before  the  assured  should  be  at  liberty  to  abandon  in  that 
case.   The  fixing  a  precise  time  proves  the  general  principle. 

(a)  See  anti,  p.  27>  where  Lord     and  his  o1)«ervation8  on  the  dif- 
Mani)ficld*8  judgment  is  also  given,     ferent  cases  relating  to  the  subject* 
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Ho  capture  by  the  enemy,  though  condemned,  can  be  so 
^^^^il  a  loat  as  to  leave  no  possibility  of  a  recovery.    If  the 
^^'^mer  bimaelf  should  retake  at  any  time,  he  will  be  entitled : 
by  the  act  of  Parliament,  if  an  English  ship  retakes  at 
^s^^Mj  time  (before  condemnation  or  after))  the  owner  is  entitled 
restitution  upon  stated  salvage.    This  chance  does  not 
■  ■  ■ipcnd  the  demand  for  a  total  loss  upon  the  assurer,  but 
jm;9Stioe  is  done  by  putting  him  in  the  place  of  the  assured  in 
^  mmu  of  a  recapture.    In  questions  upon  policies,  the  nature 
«>f  the  contract  as  an  indemnity,  and  nothing  else,  is  always 
IZlDerally  considered.  There  might  be  circumstances  in  which 
capture  would  be  but  a  small  temporary  hindrance  to  the 
voyage;  perhaps  none  at  all,  as  if  a  ship  was  taken  and  in  a 
day  or  two  escaped  entire  and  pursued  her  voyage.  There 
"■•gii  circumstances  under  which  it  would  be  deemed  an 
a.^Fefage  loss:  if  a  ship  taken  is  immediately  ransomed  by  the 
naaster  and  pursues  her  voyage,  there  the  money  paid  is  an 
A^rerage  loss.  And  in  all  cases  the  assured  may  choose  "not 
te»  abandon." 

In  the  second  part  of  the     Usages  and  Customs  of  the  . 
'SVa"  (a  French  work  translated  into  English),  a  treatise  is 
iraserted  called     Le  Guidon"  where,  after  mentioning  the 
■*mgbt  to  abandon  upon  a  capture,  he  adds,  "  or  any  other 
aajch  dbturbance  as  defeats  the  voyage,  or  makes  it  not 
"^•wtb  while  or  worth  the  freight  to  pursue  it.'"    We  are, 
^Saerefore,  clear  that  the  loss  was  total  by  the  capture ;  and 
^liei^t  which  the  owner  had  after  the  voyage  was  defeated, 
to  obtain  restitution  of  the  ship  and  cargo,  paying  great 
^aJvage  to  the  re^ptor,  might  be  abandoned  to  the  assurers, 
^fier  she  was  brought  into  Milford  Haven."*   The  postea  to 
^le  plaintiff  in  both  causes. 

From  the  above  full  report  of  this  case,  together  with  the 
Vmiinoaa  observations  of  Lord  Mansfield,  in  delivering  the 
judgment,  the  reader  will  have  gathered  a  considerable  know- 
ledge of  the  law  of  insurance,  as  applicable  to  the  case  of 
caiptare.    It  will  be  necessary  to  pursue  the  subject  farther, 


298 


Men-of'Warj  Enemies,  Pirates^  ^c.  [parti 


1.  It  IB  unlaw- 
ful to  insure 
against  British 
capture. 

2.  Where  a 
neutral  ship 
was  unjustly 
seised  asa 
prise,  and  being 
libelled  in  the 
Court  of  Ad- 
miralty  was 
condemned  by 
a  decree, 
against  which 
an  appeal 
night  have 
been  made ; 
but  the  owner, 
dreading  the 
expense,  delay, 
and  hazard  of 
an  appeal 
entered  into  a 
compromise, 
by  which  the 
captors  agreed, 
for  a  sum  of 
money  to  suffer 
a  reversal  of 
the  sentence, 
the  insurers 
were  held 
liable  for  the 
money  paid. 


with  the  consideration  of  some  other  principles  which  on  tbii 
subject  have  been  settled. 

In  the  first  place^  it  is  not  lawful  to  msure  against  Briluk 
capture^  and  such  an  insurance  is  void.  This  is  settled  m  the 
cases  of  Lubbock  v.  Potts  (a),  and  Glover  v.  Cowie  (6). 

Secondly,  it  has  also  been  decided  in  the  case  of  Beremh 
Rucker  (c),  that  where  a  capture  has  been  made,  whether 
legal  or  not,  the  assurers  are  liable  for  the  charges  ofi 
compromise  made  bond  fide  to  prevent  the  ship  bdng 
condemned  as  a  prize. 

It  was  an  action  on  a  policy  of  insurance  on  a  Dutch  sbipi 
called  the  Tyd,  and  its  cargd,  at  and  from  Saint  Euttaiki 
to  Amsterdam,  warranted  a  Dutch  ship,  and  the  goods  Dk^ 
property,  and  not  laden  in  any  French  port  in  the  Wat 
Indies.  The  cargo  was  worth  and  was  insured  ati 

premium  of  fifteen  guineas  per  cent,,  which  was  advanced  to 
this  high  rate  on  account  of  the  number  of  captures  made  by 
the  English  of  neutral  vessels,  on  suspicion  of  illicit  trade, 
and  the  detention  of  those  vessels,  by  the  proceedings  in  die 
Courts  of  Admiralty.  The  defendant  underwrote  821.  of  die 
plaintiff  s,  for  a  premium  of  IZl- I8s.  3d.  In  Afay,  1758,  the 
ship  was  at  Saint  Eustatius  taking  in  her  cargo,  which  con- 
sisted of  sugar  and  indigo,  and  other  French  commoditiOf 
which  were  put  on  board  her,  partly  out  of  barks  from  eea* 
partly  from  the  shore  of  the  island.  On  the  18th  of  June,  1758^ 
she  sailed  on  her  voyage ;  on  the  27th,  she  was  taken  by  lo  * 
English  privateer  and  carried  into  Portsmouth.  On  the  Istof 
August,  the  sailors  were  examined  upon  the  standing  'mtettf^ 
gatories  prescribed  by  the  statute  of  29  Geo.  2,  c.  34,  and  die 
captain  entered  his  claim  in  the  Admiralty  Court.  In  Oetckrt 
1758,  the  claimants  were  cited  to  specify  what  part  of  die 
goods  were  taken  from  the  shore  of  Saint  Eustatius,  and  vlttt 
from  the  barks.  Citation  was  continued  from  Court  to  Cooit 


(a)  7  East,  449.  tioa. 
{jb)  1  M.  &  S.  52,  and  see  ante,       (c)  I  Black.  313. 
at  the  commencement  of  this  sec- 
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Pfhruary^  1759,  when  an  interlocutory  decree  was  pro- 
-••^liiioed  for  the  contumacy  of  the  claimants  in  not  specifying, 
^tt^  that  therefore  the  goods  should  be  presumed  French  pro- 
PGffly.   There  was  an  appeal  to  the  Lords  Commissioners  of 
I^rkes :  but  as  many  causes  stood  before  it,  as  the  market  was 
^ciy  high,  and  as  the  cargo  was  in  part  perishable,  the  agent 
the  owners  agreed  with  the  captors  to  give  them  800/.  and  • 
to  obtain  the  reversal  of  the  sentence.   The  reversal 
had  by  consent,  and,  in  order  to  give  costs  to  the  captor, 
i-fc  was  decreed  by  consent,  that  there  was  a  sufficient  cause 
few  leisure ;  and  thereupon  costs  were  decreed  to  the  captors> 
mnd  restitution  of  the  cargo  to  the  owners  was  also  ordered, 
flie  ship,  when  restored,  proceeded  to  AtMierdatn;  and  after 
Iwr  arrival  there,  the  Chamber  of  Insurances  in  that  city 
•ettled  the  average  of  the  plaintiff  towards  the  loss  and  ex* 
peases  at  14L  St.       occasioned  by  the  capture,  detention, 
litigation ;  and  for  this  sum  the  action  was  brought. 
Lord  Mansfield. — The  first  question  is,  whether  this 
^  as  a  just  capture  ?  Both  sentences  are  out  of  the  case,  being 
done  and  undone  by  consent.    The  capture  was  certainly 
^cijast.  The  pretence  was,  that  part  of  this  cargo  was  put 
board  off  Saint  EtistatiuSf  out  of  barks  supposed  to  come 
'vxxn  the  French  islands,  and  not  loaded  immediately  from  the 
^iMre.    This  is  now  a  settled  point  by  the  Lords  of  Appeal, 
be  the  same  thing  as  if  they  had  been  landed  on  the  Dutch 
^Wore,  and  then  put  on  board  afterwards ;  in  which  case  there 
i»  no  colour  for  seizure.    The  rule  is,  that  if  a  neutral  ship  if  ^  neutral 
^rade  to  a  French  colony,  with  all  the  privileges  of  a  French  »hiptradctoiui 

^  »  o  enemy's  coun- 

«iip,  and  is  that  adopted  and  naturalized,  it  must  be  looked  try,  with  all 

"upoD  as  a  French  ship,  and  is  liable  to  be  taken.    Not  so,  if  of\^ "nen^ 

«Ve  have  only  French  produce  on  board,  without  taking  it  in  Jjs'adqited 

French  port ;  for  it  may  be  purchased  of  neutrals.  and  naturalixed 

The  second  question  is,  whether  the  owners  have  acted  considered  an 

ko»dJ?(fe  and  uprightly,  as  men  acting  for  themselves,  and  ^a^lmble^tS 

npon  a  reasonable  footing ;  so  as  to  make  the  expenses  of  this  gjjj^^jjjg^jg^ 

compromise  a  loss  to  be  borne  by  the  insurers.    The  order  ifshe  have  only 
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cuemy*8  of  the  Judge  of  the  Admiralty  to  specify  was  illegal,  cootrarj 
for^be^may  '  marine  law  and  the  act  of  Parliament,  which  is  onlj 

P^J^jJjJ^  declaratory  of  the  marine  law  ;  because  if  they  had  specified, 
it  could  be  of  no  consequence,  according  to  the  rule  I  befoit 
mentioned.    The  captors  were,  however,  in  possession  of  i 
sentence,  though  an  unjust  one :  and  a  Court  of  Appeal  cannot 
•  or  seldom  does,  upon  a  reversal,  give  costs  or  damages,  which 
have  accrued  subsequent  to  the  original  sentence ;  for  these 
damages  arise  from  the  fault  of  the  Judge,  not  of  the  partiet* 
Under  all  these  circumstances,  therefore,  the  owners  did 
wisely  to  offer  a  compromise.  The  cargo  was  worth  IS^OOOL; 
the  appeal  was  hazardous ;  the  delay  certain.    The  DtdA 
deputy  in  England  negociated  the  compromise;  the  Chamber 
of  Commerce  at  Amsterdam  ratified  it,  and  thought  it  rea- 
sonable.   Had  the  whole  sentence  been  totally  reversed,  the 
costs  must  have  sat  heavy  on  the  owners.    I  therefore  tbiok 
the  insurers  liable  to  answer  this  average  loss,  which  was  sub- 
mitted  to  in  order  to  avoid  a  total  one."   The  jury  found  for 
the  plaintiff,  agreeably  to  the  above  direction  (a). 
3.  By  22  Geo.     Thirdly  :  It  was  formerly  a  common  practice  to  ransom 
decian^''"    l^nVwA  ships  when  taken  by  the  enemy,  by  delivering  to  the 
unlawful  to     captor  what  was  called  a  ransom  bill,  which  secured  to  hi» 

ransom  any  * 

British  ship  the  price  agreed  upon,  and  operated  as  a  bill  of  sale  to  the 
tdL^^by  the  Qrigi,,^}  owners,  and  as  a  protection  to  the  ship  against  other 
cruisers  of  the  enemy  during  the  remainder  of  her  voyage 
A  hostage  was  likewise  delivered  to  the  captor  to  secure  him 
the  punctual  payment  of  the  stipulated  sum.  Actions  it 
common  law  were  formerly  maintained  upon  ransom  bios' 
But  the  Court  of  King's  Bench  at  length  decided  that  sudi 
actions  could  not  be  maintained,  as  an  alien  enemy  cannot  sue  \ 
for  any  right  claimed  to  be  acquired  by  him  in  actual  vir, 
Anthon  v.  Fisher  (6).  But  the  practice  of  ransoming  ships 
captured  by  the  enemy  being  found  to  operate  more  to  the 


(a)  In  Tyson  v,  Gumey,  3  Term    point,  in  support  of  which  it  wtt 
Rep.  477>  this  case  was  quoted    adduced,  was  held  accordingly, 
without  contradiction;   and  the       (6)  3  Doug.  166. 
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^tsfldfaotage  than  the  benefit  of  this  country,  it  was  at  length 
B^^hibited  altogether  by  act  of  Parliament.    By  22  Geo.  3, 
S5,HiB  declared  unlawful  for  any  of  his  Majesty's  subjects 
"^c^  nmsoni,  or  enter  into  any  contract  for  ransoming  any  ship 
^Vfessel  belonging  to  any  of  his  Majesty's  subjects,  or  any 
UMrehandises  or  goods  on  board  the  same,  which  shall  be 
«aiptared  by  the  subjects  of  any  state  at  war  with  his  Majesty, 
or  by  any  person  committing  hostilities  against  his  Majesty's 
mbjects.    And>.  by  the  2nd  section,  that  all  contracts  and 
mkgreementB  entered  into,  and  all  bills,  notes,  and  other  secu- 
rities, given  for  ransom  of  any  such  ship  or  goods  on  board 
tfie  same,  contrary  to  the  act,  shall  be  void  in  law,  and  of  no 
«IKct  whatever :  and,  by  the  3rd  section,  a  penalty  of  500/., 
with  costs,  is  given  to  the  informer  against  any  person  who 
enters  into  this  species  of  contract.    The  same  law  was  still 
Airther  enforced  by  occasional  acts  of  Parliament,  passed 
during  the  war  (a).    And  it  would,  therefore,  follow  as  a 
Ocoessary  consequence,  that  no  money  paid  on  such  account 
oould  be  recovered  from  the  underwriters. 

Upon  this  principle  the  following  decision  has  taken  place, 
*H  the  case  of  Havelock  v.  Lockwood  (6).    The  ship  Themis 
Was  insured  for  twelve  months,  and  during  that  period  was 
^eptured  and  carried  into  Bergen^  in  Norway ^  and  there  con- 
demned by  the  French  consul.    After  this  sentence,  the  ship 
Was  put  up  to  public  auction  at  Bergen^  by  the  public  officer 
of  the  Court  of  Denmark^  having  been  previously  advertised, 
«»d  was  re-purchased  by  the  agent  of  the  plaintiff ;  and  for 
^is  re-purchase  money  the  plaintiff  insisted,  (if  not  entitled 
^  recover  as  for  a  total  loss,)  he  was  at  all  events  entitled  to 
«  Terdict. 

The  Court,  after  hearing  two  arguments,  were  unanimously  The  sentence 
<>f  opinion  that,  as  the  sentence  of  the  French  consul  in  a  consul  in'aneu- 
Beotra!  country  was  contrary  to  the  law  of  nations,  and  void,  con^JJ^to  the 

law  of  nations 
and  void. 

(a)  33  Geo.  3,  c.  66;  43  Geo.  3,  pired. 
160;  45  Geo.  3,  c.  72,  now  ex-       (6)  8  T.  R,  268. 
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the  property  never  was  devested  out  of  the  origiiud 
and  that,  tbereforei  the  money  paid  for  the  re-purch 
in  the  nature  of  a  ransom.  The  ransom  acts  are  r 
lawsi  and  in  the  construction  of  such  acts  it  is  the 
extend  the  remedy  so  as  to  meet  the  mischief,  and  thi 
ture  intended  to  prevent  such  a  transaction  as  the 
taking  place,  because  it  would  take  away  the  chano 
capture.  The  circumstances  of  this  being  done  by  ai 
at  an  auction,  and  on  land,  were  deemed  iminaterial,  \ 
of  Parliament  not  having  described  at  what  placet 
what  form  a  ransom  is  prohibited ;  but,  having  pre 
ransom  in  general  terms,  the  case  was  thought  t 
within  the  mischiefs  against  which  those  statutes  wen 
to  guard. 

^b^h/^  A  loss  is  properly  described  to  have  taken  place  " 
capture.  ture,"  when  that  is  the  immediate  and  operative  c 
the  loss  of  the  thing  insured.  As  in  the  case  of  G 
Elmslie  {a\  where  a  ship  was  driven,  by  stress  of  ih 
upon  an  enemy's  coast,  and  there  captured,  the  loss  ^ 
perly  treated  as  a  loss  by  capture.  And  in  the 
ArcangeU)  v.  Thompson  (6),  where  two  causes  c 
together  in  occasioning  a  loss,  it  may  be  averred  in 
claration  to  have  arisen  from  either;  as  where  a  si 
barratrously  delivered  into  the  hands  of  the  enemy, 
may  be  alleged  to  have  happened  either  by  barratr 
capture.  But  an  averment  of  a  loss  by  capture  ca: 
sustained  if  the  ship  were  not  taken  **jure  belli/* 
the  case  of  Mathie  v.  PotU  (c),  where  goods,  wbic 
prohibited  by  the  Spanish  revenue  laws  at  Campeach 
put  on  board  launches  for  the  purpose  of  being  smug 
shore,  and  were  seized  by  the  Spamsh  Government,  i 

(a)  Peake,2I3,  mUe,  p.  370.  of  the  sea,"  and  another  * 

(b)  2  Camp.  620.  And  in  the  barratry"  of  the  mastei 
case  of  Blyth  r.  Shepherd,  it  was  be  pleaded  together.  9  B 
held  that  a  count  on  a  policy  of  763. 

insurance  alleging  a  loss  by perils       (c)  3  Bos.  ic  Pull.  23,  oiii 
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WIS  held  not  to  be  well  described  by  an  avernment,  that  the 
goods  were  seized,  captured,  and  taken  in  a  forcible  and 
bostile  maimery  by  certain  persons,  enemies  of  our  lord  the 
bog,  to  the  plaintiffs  unknown. 

fa  charter-parties,  if  the  vessel  freighted  was  robbed  or  Pirates, 
tsken  by  pirates,  that  was  held  to  be  a  loss  within  the  xhiev^. 
■etmng  of  the  words     perils  of  the  seas."   And  the  same  pintes. 
rak  of  construction  prevails  as  to  policies  of  insurance  (a). 
And  Lord  Mansfield^  in  Goss  v.  Withers  (6),  says,  "  A  cap-  Capture  by  a 
lore  by  a  pirate  (and  in  Spaing  Venice,  and  England,  the  C^^^^^^the 
foods  go  to  the  captor  of  the  pirate,  acrainst  the  owner :  as  ^^^^^ 

'      o  r  I         »    o  assured,  IS  upon 

Aere  can  be  no  condemnation  to  entitle  the  pirate,  or  a  cap-  the  same 
tve, under  a  commission,  where  there  is  no  war)  does  not  capture?/ an 
dumge  the  property.    Yet,  as  between  the  assurer  and 
iiRired,  they  are  just  upon  the  same  footing  as  captures  by 
m  enemy.'* 

And  in  the  case  of  SeweU  v.  The  Royal  Exchange  Assu-^ 
'Oftee  Company  (c)  it  was  held,  "  that  the  owners  of  a  vessel 
*bo^  by  performing  the  stipulations  of  a  charter-party,  pro- 
^^oi^e  confiscation  by  the  illegal  and  piratical  act  of  a  foreign 
may  recover  against  the  assurers,  declaring  their  loss 
^  be  by  forcible  seizure  and  capture  of  persons  unknown." 

The  underwriters  undertake,  likewise,  to  bear  the  depre-  Rovers  and 
^tioDs  of  rovers  and  thieves.  thieves. 

In  Malyne  (d),  it  is  said,  that,  if  there  be  thieves  on  ship-  Malpe*s 
•o«nl  among  themselves,  the  master  of  the  ship  is  to  answer  ®P*°'"°*' 

that,  and  to  make  it  good :  so  that  the  assurers  are  not 
*^  be  charged  vrith  any  such  loss,  for  he  supposes  the  word 
tiiieves**  to  mean  assailing  thieves,  for  so  he  terms  them ; 
^sid  dieir  being  coupled  with  the  term  rovers"  in  the  policy, 
^^Ut,  as  Lord  Kenyan  says  in  NesAitt  v.  Lushington,  "  nosci- 
^Vasociis,'*  it  seems  pretty  clear  that  Malyne  is  right.  It 
^  ibo  apparent  that  a  statute  of  7  Geo.  2,  c.  15,  gives  coun- 

^)  %  RolL  Abr.  348,  pL  10        (c)  4  Taunt.  856. 
C«Mitteh,  56.  (A  Malyne,  c.  25.   Lex.  Merc. 

t)  %  Birr.  094.  Red.  4th  edit  p.  295. 
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tenancc  to  this  idea,  by  the  preamble  to  which  i 
that,  previous  to  the  passing  of  that  act,  the  owni 
ship  were  liable  to  the  proprietors  of  the  goods  for  < 
ment,  secreting,  or  making  away  with,  of  the  good 
master  or  mariners,  to  whatever  amount  the  val 
be  (a). 

It  is  not,  however,  a  necessary  consequence  thai 
the  owner  is  liable  in  such  a  case,  therefore  the  ass 
be  discharged,  especially  as  the  underwriter  undei 
the  terms  of  the  policy,  to  answer  for  the  barrat 
master  and  mariners. 
Roccuii*8  Roccus  is  of  opinion  that,  when  a  theft  is  com 

Opinion* 

board  the  ship,  and  some  goods  have  been  stolen, 
insurers  are  not  bound,  because  the  owner  of  the 
much  as  in  him  lies,  is  obliged  to  take  care  of  thei 
they  were  stolen  while  in  the  vessel,  this  cannot  be 
accident,  but  has  happened  through  the  negligence 
who  did  not  take  proper  care  of  them.  He  addsj 
master  or  owner  being  liable  is  an  additional  reason 
the  master  of  the  ship  is  held  liable  for  thefts  c 
therein :  as,  by  receiving  the  goods  on  board,  he  e 
a  tacit  agreement  to  deliver  them  safe  and  whole  (6 

Mr.  J.  Parkf  in  his  Treatise  (c)  (from  which  this 
says  that  Roccus's  reasoning  upon  this  subject  is  by 
conclusive  as  to  English  insurance!,  on  account  of  tfa 
terms  of  the  contract. 

The  underwriter,  however,  is,  of  course,  liable  1 
bery  of  the  goods  from  without:  as  thieves  are  a 
expressly  insured  against,  Harford  v.  Maynard  (c/)« 

(a)  By  a  sabsequent  act,  26  Geo.  this  limitation  of  the  re 

3,  c.  86,  the  owner's  responsibility  of  shipowners  has  been  i 

is  limited  to  the  value  of  ship  and  extended.  Wilson  v.  Di 

freight  even  in  cases  of  external  &  A.  and  Abbott  on  Shi 

robbery,  without  the  privity  of  the  349. 

masters  or  mariners,  and  by  the  (6)  Roccus  de  Assecu 

second  section  owners  are  wholly  (c)  Park  Ins.  p.  36. 

exempted  from  any  loss  occasioned  {d)  Before  Lord  Mi 

by"fire."  Andby63Geo.3,c.l59,  Guild. Hil. Vac.  1785.  P 
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tt.  tlinnff  considered  the  law  of  capture  by  the  enemy.  Restraints  and 
ttw  as  It  IS  apphcable  to  the  law  of  marine  insurances,  we  princes,  &.c. 
will  now  proceed  to  consider  the  remaining  part  of  the  sen- 
tence, which  is  the  head  of  the  present  section,  and  which 
eomprises,  by  the  express  contract  of  the  assurer,  the  risk 
"of  all  loss  and  damage  arising  to  the  assured  by  the  arrests, 
rettraints,  and  detainments  of  all  kings,  princes,  and  people, 
of  what  nation,  condition,  or  quality  whatsoever." 

The  words  of  this  sentence  are  so  large  and  comprehen-  i.  Opinions  of 
■re,  that  they  can  hardly  fail  to  include  every  case  which  by  ^^^^ 
possibility  can  come  under  the  terms  of  it,  and  of  the  nature 
of  the  risk  referred  to  by  it. 

The  learned  Roccus  is  of  opinion,  "  ut  si  merces  captas  a  Roccu. 
potestate,  seu  judice  justitiam  administrante  in  illo  loco,  aut 
ft  populo,  aut  ab  ali&  qu&cunque  person&  per  vim,  absque 
IRtii  solutione,  tenentur  assecuratores  solvere  sestimationem 
Amiinis  merdnm,  facta  priua  per  dominos  mercium  cessione 
id  benefidnm  aasecuratorum  pro  recuperandis  illis  mercibus, 

pretio  ipsorum  a  capientibus  "  {a). 

And  in  another  place  he  says,  Regis  et  principis  factum 
Mnnmeratur  inter  casus  fortuitos :  ideo  si  rex  et^'princeps 
vetineant  navem  oneratam  frumento  ex  caus&  penurias, 
fiapropter  navis  non  potuerit  frumenta  asportare  ad  locum 
deitiiiatum,  tenentur  assecuratores  "  (6). 

Mdlyne  lays  the  law  down  "  that  assurers  are  liable  for  all  Mdyne. 
losses  by  arrests,  detainments,  &c.,  happening  both  in  time 

war  and  in  peace,  committed  by  the  public  authority  of 
ponces'*  (c). 

And  Lord  Mansfield  said,  in  the  case  of  Goss  v.  Withers^  (el)  Lord  Mans- 
"  that  the  assured  may  abandon  in  case  merely  of  an  arrest 
«  embargo  by  a  prince,  not  an  enemy :  and,  consequently, 
••ch  an  arrest  is  a  loss  within  the  meaning  of  the  word 
'deteotion;- 

In  the  case  of  Nesbiti  v*  Luskhgion  (e),  the  question  arose 

(«)  Boe.  de  Aasec.  Not  54.  (d)  2  Burr.  696. 

ft)  Ih.  Not.  65.  (e)  4  T.  R.  783. 

fr)  Malyne,110. 
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What  the  word  ^hat  the  word  "people**  in  this  clause  of  the  policy  mem 
"  people"  m  . 

thiscUute  The  declaration  claimed  a  loss  of  corn  occasioned  by  Hkm 
unlawful  arrest,  restraint,  and  detention  of  people  to  iSm 
plaintiffs  unknown.  The  facts  were,  that  the  ship  beii* 
forced  into  Ely  Harbour ^  in  Ireland,  and  a  great  scarcity  c 
corn  happening  to  be  there  at  that  time,  the  people  came  m 
board  in  a  tumultuous  manner,  took  the  government  of  tb 
vessel  from  the  captain  and  crew,  weighed  her  anchor,  b 
which  she  drove  upon  a  reef  of  rocks,  and  would  not  leave  bei 
till  they  had  compelled  the  captun  to  sell  almost  the  whole  c 
the  corn  considerably  below  its  invoice  price.  The  wok 
"  people,"  it  was  contended  at  the  Bar,  meant  mdividuals  « 
a  nation  as  opposed  to  magistrates  or  rulers.  Lord  Keny^ 
says,  "  that  which  happened  in  this  case,  does  not  fall  witb: 
the  meaning  of '  arrests,  restraints,  and  detainments  of  kiog^ 
princes,  and  people.'  The  meaning  of  the  word  *  people' ma 
be  discovered  here  by  the  accompanying  words,  {noscitwr  a 
sociiSf)  it  means  the  ruling  power  of  the  country." 
Asdittmct  Mr.  Justice  Butter. — "  I  cannot  agree  with  the  constme- 
w^^loj^olaetof        P"^  wfon  the  word  'people;*  it  means  tbe 

are*InckSed^°  supremc^power ;  the  power  of  the  country,  whatever  it  iiiiy 
under  the       be.  This  appears  clear  from  another  part  of  the  policy ;  be 
uS^'  where  the  underwriters  insure  against  the  wrongful  acts  of 
thieves."        individuals,  they  describe  them  by  the  names  of  <  pirates, 
rovers,  thieves,'  (a)  then,  having  stated  all  the  individpil 
persons,  against  whose  acts  they  engage,  they  menCioB 
other  risks,  '  those  occasioned  by  the  acts  of  kings,  priooeii 
and  people,  of  what  nation,  condition,  or  quality  whatsoefO*' 
Those  words,  therefore,  must  apply  to  pationa  in  their 
collective  capacity." 
2.  What  IS  an      Secondly,  we  will  consider  what  is  called  an  embargo! 
embargo.  embargo  is  an  arrest  laid  on  ships  or  merebandiss  by 

public  authority,  or  a  prohibition  of  state  conunonly  iuf^ 
to  prevent  foreign  ships  from  putting  to  sea  in  time  of  ftfi 
and  sometimes  also  to  exclude  them  from  entering  oor 
ports.  (6) 

(a)  See  ante,  p.  303.  {h)  Lex  Merc.  red.  4th  edit.  S(K). 
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TUa  term  has  ako  a  more  extensive  signification,  for  Grotiusd© 

- ,  .         Joro  Belli. 

Mup*  are  frequently  detained  by  a  prince  to  serve  him  in  an  And  Black, 
expedition,  and  for  this  end  have  their  loading  taken  out, 
vithoDt  any  regard  to  the  colours  they  bear,  or  the  princes 
towhoie  subjects  they  belong.  The  legality  of  such  measures 
hii  been  doubted  by  some,  but  it  is  certainly  conformable  to 
the  law  of  nations,  for  a  prince  in  distress  to  make  use  of 
vhaterer  vessels  he  finds  in  his  ports,  that  may  contribute  to 
tke  success  of  his  enterprize.  (a) 

An  embargo  laid  on  shipping  in  the  ports  of  Great  Britain,  An  embargo 
kj  proclamation,  in  time  of  war  is  strictly  legal,  and  will  be  ^'ips^\he 
equally  binding  as  an  act  of  Parliament,  because  a  proclama-  ^^tain^n  the 
two  is  founded  on  a  prior  law,  viz. ; — that  the  king  may  time  of  war 
prohibit  any  of  bis  subjects  from  leaving  the  realm.  clamadon.^"^ 

Bat  in  times  of  peace,  the  power  of  the  king  of  Great  But  not  in 
to  lay  such  restraints  is  doubtful;  and,  therefore,  **™^'®^P****- 
vhereauch  a  proclamation  issued  in  the  year  1766,  against 
Ae  words  of  a  statute  then  in  force,  though  absolutely 
■sceasary  for  the  prevention  of  a  dearth  in  this  country, 
it  was  thought  prudent  to  procure  an  act  of  the  Legislature 
^indemnify  those  who  advised,  or  who  acted  under  that 
P>^mation  (6). 

That  well  informed  merchant,  Magens,  says,  that  in  case  Magcns 
^detention  by  a  foreign  power,  which  in  time  of  peace  may 
seized  a  neutral  vessel  at  sea,  and  carried  it  into  port 
^  be  searched  for  an  enemy's  property,  all  the  charges  con- 
"^^uent  thereon,  must  be  borne  by  the  underwriter;  and 
^batever  costs  may  arise  from  an  improper  detention  must 
^mjt  fiill  upon  him"  (c). 

And  in  the  case  of  Salouci  v.  Johnson  (el),  which  was  an  If  a  neutral 
viaurance  on  the  ship  Thetis,  a  neutral  ship ;  and  upon  the  fo^k^ 
^  a  special  case  was  reserved  for  the  opinion  of  the  Court,  ppwer  and  c«r- 

*  ^  *  '  ned  mto  port 

coiinating  of  Wittes,  Ashurst,  and  BuUer,  Justices,  in  the  to  be  searched 
^hieiiee  of  Lord  Mansfield^  stating  that  the  plaintiffs  were  propoi^f all 
IWeoa  subjects,  resident  at  Leghorn^  sole  owners  of  the  ship 

M  Grot  de  Jure  Belli,  2.  cap.  2,       (c)  1  Magens,  67. 
^  10;  1  Black.  Com.  270.  {d)  B.  R.  HU.  25  Geo.  3.  Park 

%  Geo.  3,  c.  7.  Park  Ins.  169.     Ins.  I69. 
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charges  MrUing 
out  of  the  im- 
proper dettn- 
tbn  most  he 
borne  hy  the 
underwriters. 


Where  an 
embargo  was 
laid  on  a  ship 
by  the  ffovem* 
ment  of 
Jamaica,  who 
seized  the  ship 
and  converted 
her  into  a  fire 
ship,Holt,C.J. 
seemed  to 
think  the  as- 
liable. 


Thetis,  which  sailed  from  Leghorn,  and  was  captured  I 
Spanish  ship  off  the  coast  of  Barbary,  with  neutral  goodi 
board,  consigned  to  London.  She  was  condemned  as  a  p 
in  the  Court  of  Vice  Admiralty  in  Spain,  which  sentence 
reversed  ;  but  upon  another  appeal  to  a  superior  Court, 
latter  sentence  was  also  reversed,  and  the  former  confin 
The  grounds  of  condemnation  were  two :  1st,  That  the  i 
Thetis  refused  to  be  searched,  and  resisted  with  force,  ha 
fired  at  the  Spanish  ship.  2ndly,  That  she  had  no  chai 
party  on  board.  The  captain  of  the  Thetis  answered  tl 
two  grounds:  1st,  That  he  resisted  and  fired,  because 
Spaniard  hailed  him  under  false  colours.  Sndly,  Thai 
had  taken  the  goods  on  board  by  the  piece,  and  had 
freighted  his  ship  to  any  individual ;  in  which  case  a  manii 
was  sufficient  without  a  charter-party.  The  sentence  of 
last  Court  of  Appeal,  although  it  condemns,  admits 
neutrality,  for  it  states  the  vessel  to  be  a  Tuscan  si 
The  last  ground  relative  to  the  charter-party  was  not  insii 
upon.  Upon  the  other,  the  three  learned  Judges  at 
mentioned  were  of  opinion,  that  a  neutral  ship  is  not  obli 
to  stop  to  be  searched ;  (a)  that  the  captain  had  not  \ 
guilty  of  barratry  ;  that  the  searcher  stops  a  neutral  shi] 
his  peril ;  that  this  was  to  be  considered  as  a  case  of  impro 
detention,  and  consequently  that  the  plaintiff  upon  this  po 
was  entitled  to  recover. 

In  the  case  of  Green  v.  Young  (Jb),  which  was  an  action  u] 
a  policy  of  insurance :  the  case  appeared  to  be,  that 
assurer  agreed  to  insure  the  ship,  from  her  arrival  at 
in  Jamaica,  during  her  voyage  to  London  :  and  an  embai 
was  laid  upon  the  ship  by  the  government,  who  afterwai 
seized  the  ship,  converted  her  into  a  fire-ship,  and  offer 
to  pay  the  owners.  The  question  was,  whether  this  woo 
excuse  the  assurers  ?  HoU,  C.  J.,  seemed  to  think  that 
would  not,  and  that  this  was  within  the  words,  detention 


(a)  This  opinion  of  the  learaed 
Judges  does  not  seem  to  be  well- 
founded  :  poit. 


{h)  2  Lord  Raymond^  840; 
Salk.  444. 
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iti"        but  be  gave  no  absolute  opinion,  the  cause 
•"^ing  been  referred  to  three  of  the  jury. 

UpoD  this  case,  Mr.  J.  Park^  in  his  Treatise  (a),  observes, 
''that  the  very  general  words  made  use  of  in  policies  go  to 
support  the  idea  of  Lord  HoU,  and  although,  till  lately,  there 
VIS  no  case  where  this  point  was  expressly  considered,  yet  it 
Meins  to  have  been  taken  as  settled  in  many  cases  which  have  . 
cotne  before  the  Court.**    One  instance,  immediately  occurs 
io  the  case,  which  was  mentioned  in  a  previous  part  of  this 
I'reatise,  viz*  the  case  of  Robertson  v.  Ewer  (6).  There,  an 
embargo  had  been  laid  on  all  shipping  at  Barbadoes,  and 
diere  was  no  doubt  that  the  assurer  was  liable  to  any  loss 
vhicb  might  have  been  sustained  by  such  detention,  if  the 
provisions  and  wages  had  been  insured  as  well  as  the  ship, 
^lie  ship  was  safe,  and  the  Court  said  they  could  only  look 
the  subject  of  insurance. 

In  Prance  it  is  declared,    that  if  any  ship  be  stopped  by 
^^W^  orders  in  any  of  the  ports  of  our  kingdom  before  the 
^^y«ge  begun,  the  assured  shall  not  on  account  of  this 
^ctentioD,  abandon  or^cede  their  effects  to  the  assurers"  (c). 
A  fliinilar  regulation  is  to  be  found  in  BilboOf  namely, 
*  that  if  any  ship  or  ships  insured  with  or  without  goods, 
be  detained  by  his  Majesty's  order  in  the  ports  of  these 
^  ingdoms  of  Spaing  before  the  commencement  of  the  voyage 
^l^e  is  bound  on,  it  shall  be  adjudged  that  no  cession  can 
made  of  them,  but  rather  the  insurance  ought  to  be  held 

••If  these  ordinances,**  says  Mr.  Justice  Park  {e\  "  when 
^l&ey  use  the  words  '  commencement  of  the  voyage,*  mean 
conunenoement  of  the  risk  insured,  they  agree  with  the 
\mm%oi  England  (/);  because  the  underwriter  can  never  be 

{A  Puk  Ins.  171*  day  the  ship  sdls,  unless  the  parties 

%  isfe,  pp.  90»  94.  vary  the  general  rule  by  a  particular 

(A  )  Ifigens,  176.  agreement.   See  the  ordinances  in 

U)  lb.  417.  2  Magens,  168, 169.   See  Pothier's 

1^  fiRe  172.  Traits  du  Contrat  d'Assurance,  c.  1 , 

I/)  IHe  French  policies  on  the  s.  2,  art.  2. 
^tilvtyi  attach  only  from  the 


310  Mefi'Of-War,  Enemies^  Pirates^  tfc.    [part  i. 

answerable  for  anything  happening  before  that  period :  bot 
when  the  risk  insured  is  *  at  and  from/  if  the  shijf  be 
detained  in  the  loading  port^  by  order  of  the  state,  before 
her  departure  for  the  voyage,  but  after  the  risk  Gommenced, 
the  insurer  by  our  law  is  liable  for  the  damages  occasioned 
by  such  detention,  as  the  words  in  the  policy  do  in  themseWes 
import  no  restriction  to  restraints  and  embargoes  by  foreign 
or  hostile  powers  only." 
•A  neutral  ship     This  question  came  on  in  the  case  of  Rotch  v.  Edie  (a),  for 

and  stores  arc  ,       .1^  n  -wr*     %  y 

insured** at  Consideration  in  the  Court  of  Kings  Bench;  and  it  was 
enei^rpo^  unanimously  decided  in  favour  of  the  assured  after  two 
andanembargo  ariruments  at  the  Bar.    But  the  learned  Judges  desired  it 

18  there  laid  on      ^  ,  ,  ,  «•  i. 

by  the  enemy,  not  to  be  Considered  as  deciding  upon  the  effect  of  an 

The  assured  ,  1  •  1         f  •  i«  1 

may  abandon  embargo  laid  on  by  our  own  sovereign  upon  ships  loading 
rtotaTu^l^[  *°  ^^^^  country.  The  question  came  before  the  Court  upon  a 
special  case  reserved  for  its  opinion,  upon  the  trial  of  an 
action  on  a  policy  of  insurance  on  three  ships,  Adelaide^ 
Adele  and  Victor^  their  stores,  boats  and  fishing  materials, 
&c.  upon  two  of  them  at  and  from  L'Orient,  and  upon  the 
third,  at  and  from  and  after  her  arrival  at  UOrient^  and  on 
all  of  them,  to  all  ports,  seas  and  places  whatsoever,  beyond 
and  on  this  side  the  Capes  of  Good  Hope  and  Homj  on  the 
southern  whale  and  seal  fishery  and  trade,  and  until  the 
ship's  arrival  back  at  VOtient.^  The  loss  is  stated  by  the 
declaration  to  have  happened  b^  the  ships  and  their  stores 
and  provisions  being,  by  authority  of  certain  persons  exer- 
cising the  powers  of  government  in  France^  at  Port  Louis 
with  respect  to  one,  and  at  L'Orient  with  respect  to  the  two 
others,  arrested  and  restrained  from  further  prosecuting 
their  voyages,  and  that  they  had  thence  hitherto  been 
prevented  and  restrained  therefrom  under  and  by  virtue 
of  such  restraint.  The  case  stated  that  the  ship  Adelaide 
sailed  from  the  port  of  L'Orient  on  the  voyage  insured,  but 
was  obliged  to  put  back  by  stress  of  weather  into  Port  Lewis; 
and  whilst  she  lay  there,  and  the  ships  Adele  and  Victor 


(a)  .6T.  R.  413. 
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were  preparing  for  the  voyages  in  the  policies  mentioned, 
and  before  the  necessary  passports  and  clearances  could  be 
obtaioedi  on  the  5th  February j  1793/ an  embargo  was  laid 
00  aU  vessels  in  those  ports.  That  the  Adelaide  was  brought 
bsck  to  UOrtent^  and  the  perishable  stores  of  all  the  three 
ihips  sold ;  and  the  said  three  vessels  with  the  rest  of  the 
stores  DOW  remain  at  Orient^  under  the  embargo,  which 
has  continued  ever  since  on  all  ships  destined  on  long  voyages; 
sod  none  have  since  been  permitted  to  sail,  except  those  in 
goremment  service  or  upon  short  coasting  voyages.  The 
Aide  and  Victor  had  entered  outwards  upon  the  voyages 
iosored,  when  the  embargo  came  \  and  that  alone  prevented 
the  ships  from  sailing.  Notice  of  abandonment  was  given 
to  the  underwriters  on  the  27th  February^  1793,  and  a  total 
loss  claimed ;  and  the  like  notice  and  claim  were  repeated 
ViAuguMi^  1793. 

Lord  Kenyan. — I  have  looked  into  all  the  cases  which 
hire  been  cited,  and  I  have  also  considered  the  passages 
collected  from  foreign  writers,  and  the  most  respectable  of 
seem  to  me  to  coincide  with  the  construction  which  an 
^fgUsh  court  of  justice  would  put  upon  such  an  instrument 
^  the  present.    This  plaintiff  is  under  no  disability  to  sue, 
the  defendant  has  entered  into  an  engagement  to  indem- 
him  against  arrests,  restraints,  and  detainments  of  all 
^8*t  princes,  and  people,  of  what  nation,  condition,  or 
^^^ality  soever.    By  this  peril,  the  ship  has  been  detained 
three  years,  and  the  voyage  is  defeated;  but  the  plaintiff 
^  to  be  told  this  is  not  a  loss  within  the  policy.    No  common 
reading  the  words  of  the  policy  could  doubt  upon  the 
Viestion :  and  it  is  by  artificial  reasoning  only,  collected  by 
reading  upon  foreign  authors,  that  his  claim  can  be 
Tcpelled.    But  in  truth,  when  examined,  the  research  turns 
^  to  be  all  one  way,  and  that  is  in  favour  of  the  plaintiff. 
fioccKf ,  Le  Guidon^  Green  v.  Youngs  from  Lord  Raymond^ 
ve  all  one  way:  and  although  Lord  Holt  is  said  not  to 
hsTe  given  an  absolute  opinion,  everything  that  fell  in  judg- 
ment from  that  great  man  is  deserving  of  the  highest  attention. 
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Lord  Mansfield,  too  has  given  an  opinion  upon  the  refy 
point  (a) ;  and  when  to  this  current  of  authorities  we  add  the 
words  of  the  policy  itself,  it  is  perfectly  clear.  Suppose  war 
had  been  declared,  and  the  ship  had  been  detained  hi  port 
as  a  prize,  could  there  have  been  a  doubt  ?  and  I  can  see  no 
difference  between  the  cases." 

The  other  Judges  delivered  their  opinions  seriaiim,  con- 
curring unanimously  with  his  Lordship;  and  there  was 
judgnfent  for  the  plaintiff*. 
The  effect  of         In  deciding  the  above  case,"  says  Mr.  J.  Park,  at  p.  174, 
h^idby^     <>f  his  Treatise,  *'  the  learned  Judges  expressly  declined  giving 
thU^coim^         opinion  "pon  the  effect  of  an  embargo  laid  by  the  govem- 
a  ship  insured   ment  of  this  country  upon  a  ship  insured  here.    The  case  of 
Green  v.  Young,  above  stated,  was  indeed  an  embargo  by 
the  British  government.    The  very  point  arose,  and  came 
on  for  argument  upon  a  special  case  in  a  cause  of  Bichoff  v.  , 
Agar  (6).  But  it  not  being  stated  whether  the  abandonment  ^ 
was  made  in  a  reasonable  time,  and  the  Court  inclining  to  « 
think  the  abandonment  should  be  in  the  first  instance,  tbey*^ 
sent  the  case  back  for  the  jury  to  find  that  fact:  and  uponn 
the  second  trial  the  jury,  having  found  that  the  abandonmentS'i 
was  not  made  in  due  time,  gave  a  general  verdict  for  the9 
defendant;  and  the  main  question  respecting  the  embargoo 
was  not  decided.    But  during  the  late  war  in  Europe,  \Wm 
A  British  mer-  became  necessary  for  the  Courts  to  decide  this  question ;  fam 
answerab^eVor  in  Touteng  V.  Hubbard  (c),  where  the  point  arose  upon  as 
Ivhichmi^^     charter-party,  Lord  Alvanley,  referring  to  the  above  case  ofcc 
happen  to  a     Bischoff  V.  Agar,  declared  it  to  be  the  opinion  of  the  wholes! 

foreign  ship  by  «...  i        .  i>  t  i 

reason  of  an  Court,  that  a  Brtttsh  merchant  is  not  liable  to  answer  for  any^: 
on*b>Mhe**"^  damages  which  the  owner  of  a  foreign  vessel  may  sustain 
British  govern-  f^.^^     embargo  laid  by  the  British  government  on  foreign 


ships,  in  the  nature  of  reprisals  and  partial  hostility.  AndS^ 
liis  Lordship  goes  on  to  declare  it  to  be  the  opinion  of  him — - 
self  and  his  brethren,  that  an  insurance  for  the  benefit  of  a 


(d)  2  Burr.  696,  and  ante, 
{b)  In  East  Term,  1797. 


(c)  3  Bos.  &  Pull.  291. 
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foieigDery  against  the  effects  of  such  an  embargo  as  that  in 
qKstioo^  which  was  an  embargo  by  the  Brituh  government 
npoo  all  Swedish  vessels) ,  would  be  illegal.  And  a  distinc- 
tioo  was  taken  between  such  a  case  and  that  of  Green  v. 
Tmi|;  (a),  which  was  a  question  between  two  British 
•objects." 

And  in  a  case  of  Page  v.  Thompson  (b),  at  Nisi  Prius,  Where  the  n- 

before  Lord  EUenborough,  his  Lordship  was  of  opinion,  jectofthV"  ' 

tbere  the  assured  was  a  subject  of  the  country,  he  might  ^^^^^^ 

neoTer  against  a  British  underwriter  for  the  loss  sustained  *  British^ 

\    ij  tbe  detention  of  the  British  government,  that  being  ^  ^' 

toCiDy  different  from  the  case  of  a  foreign  assured;  for  JaXntionby 

•wngst  our  own  subjects,  whether  the  plaintiff  or  defendant  Bri^h 
^  goremment. 

<Mun  the  loss,  it  cannot  prejudice  the  general  interests  of 
^country. 

Sabseqnently,  however,  this  question  was  decided  by  the 
C^mt  of  King's  Bench,  in  the  case  of  Conway  v.  Gray  (c), 
^^Nw  the  principle,  thai  every  man  is  a  party  to  the  public  Every  man  ii  a 
^mlkarUaiipe  acts  of  his  own  government;  and  on  that  pli[E;%tsof 
^^Deoont  is  as  much  incapacitated  from  making  the  conse-  government, 
l^vienoes  of  an  act  of  his  own  state  the  foundation  of  a  claim  cannot 

  ._       .  .         n*.*^  «  make  the  con-  - 

^3  indemnity  upon  a  Brttuh  subject  in  a  British  Court  of  sequences  of 
^^istice,  as  he  would  be  if  such  act  had  been  done  imme-  foundatSn^of  a 
K-ittely  and  individually  by  such  foreign  subject  himself. —  plaimto 

—  ^  o         J  indemnity. 

Ellenbarough,  in  delivering  this  judgment,  founded 


elf  chiefly  on  the  doctrine  contained  in  the  case  of 
KWn^  V.  Hubbard  (d).  After  quoting  that  case,  his  Lord- 
laid,  where  an  embargo  is  laid  on,  it  has  virtually  the 
^^Nicurrence  and  consent  of  all  the  subjects  of  the  country, 
amongst  the  rest,  the  concurrence  and  consent  of  the 
^ttored ;  the  assured,  therefore,  have  joined  in  a  resolution, 
'^Wt  the  ship  shall  not  be  allowed  to  sail,  but  shall  remain  in 
(ort;  and  is  it  possible  for  them  afterwards  to  make  theur  not 

(t)  Ante,  308.  Prescott,  with  respect  to  neutral 

(4  Sittings  after  Hil.  1804,  at  property.   5  Esp.  184. 

Gufldhall.    Tbe  same  point  was  (c)  10  East,  536. 

nM  by  his  Lordship  in  Visger  r.  (d)  3  Bus.  &  Pull.  291. 
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Where  a  policy 
was  made  alter 
the  declaration 
of  war  by 
America,  but 
before  it  was 
knowD  in 
England,  and 
in  which  it  was 
not  stated  in 
the  poli<^,  nor 
commonicated 
to  the  under, 
writer  that  the 
anored  were 
American  sub- 
jects, and  the 
ship  ?ras  seised 
by  the  Ame- 
rican  gorem- 
ment  Held 
the  assured 
could  not 


sailing  the  foundation  of  an  action  I  Where  the  insured  and 
insurer  are  the  subjects  of  the  same  state,  the  case  will  staad 
upon  very  different  grounds  of  consideration  (a). 

So  where,  in  the  case  of  Campbell  v.  Innes  {b\  a  policy  wai 
effected  on  a  ship  from  London  to  America,  against  all  risks, 
American  capture  or  seizure  included ;  at  the  trial  before 
Abbott,  C.  J.,  it  appeared  that  the  ship  and  goods  io  questioi 
belonged  to  Messrs.  Lef)y  and  Gomez,  who  were  Ameriem 
subjects ;  the  ship  sailed  on  her  voyage  laden  with  BriiUL 
goods,  and  on  her  arrival  in  Virginia  she  was  seized  by  tbi 
collector  of  the  customs,  and  prosecuted  by  the  government 
for  the  breach  of  the  non-importation  act.  The  assured  aban 
doned  to  the  underwriter.  It  appeared  also,  that  war  wai 
declared  by  the  American  government  before  the  ship  sailed 
from  England,  but  that  fact  was  not  known  in  England  till  afita 
her  departure.  Abbott,  C.  J.,  was  of  opinion  that  as  the  ahi] 
was  seized  by  the  American  government,  on  account  of  the  wai 
with  America,  and  as  the  assured  were  American  subjects 
which  circumstance  was  not  stated  on  the  face  of  the  policy 
and  did  not  appear  to  be  known  to  the  underwriter  when  h« 
subscribed  the  poUcy,  the  plaintiffs  were  not  entitled  to  re 
cover.  Upon  a  motion  for  a  new  trial,  Abbott,  C.  J.,  said,  L 
this  case  the  poUcy  did  not  show  that  the  property  belongs 
to  American  subjects,  nor  did  it  appear  at  the  trial  that  tfae 
underwriter  was  acquainted  with  the  fact.  Now  an  Ameriem 
subject  to  whom  a  ship  and  goods  are  consigned  in  Americm 
if  he  knows  he  is  insured  against  a  loss  of  this  description 
may  not  only  omit  to  take  proper  means  for  preventing  thm 
loss,  but  may  possibly  facilitate  it  by  giving  information  to  km 
own  government  upon  the  subject.  I  think  that  that  is  a  ria 
which  the  underwriter  ought  to  know  before  he  subscribe 
the  policy." 

If  a  ship  sail  for  a  port,  after  a  notification  of  a  blockade 


(a)  In  Simeon  v.  Bazett,  2  M. 
S.  04,  it  was  held  that  the  assured 
inay  recover  a  loss  occasioned  by 
the  act  of  his  own  government,  if 


the  underwriters  knew  they  wen 
insuring  against  such  acts. 
(6)  4B.&  A.423. 
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wTtiiin  the  knowledge  of  the  assured,  or  the  master  of  the 
ifaipi  the  voyage  would  be  illegal  and  the  insurance  void,  and 
(be  ict  of  sailing  under  such  circumstances,  constitutes  the 

dAm,  it  being  an  attempt  to  break  a  blockaded  port.  But  By  the  law  of 

ilihNigh,  by  the  law  of  nations,  the  blockading  country  may  Soutiira  dNa' 

kiDowed  to  consider  its  notification  of  a  blockade  as  notice  ^^^oldl^the* 

Aererf  to  all  the  subjects  of  the  nation  to  which  the  notifi-  B»bj€«ti  of  the 

nation  to  which 

cilion  has  been  made,  for  it  cannot  be  expected  that  the  the  notification 
Uockading  nation  should  be  able  or  required  to  prove  actual  •  Bat^iTaues^of 
faioirledge  in  the  master  of  every  vessel  of  the  other  country,  j^JU!JJ}^ 
yet  inch  a  rule  (though  even  on  the  questions  of  the  right  of  the  fact  must 

,  be  prored  in 

eiptore  between  the  subjects  of  dinerent  states,  it  appears  the  assured 
to  be  open  to  some  qualification  and  relaxation  for  the  fur- 
themice  of  justice  and  the  benefit  of  commerce,  as,  for 
■Mance,  where  ships  have  been  allowed  to  clear  out  con- 
ttonally  for  the  blockaded  port  on  the  supposition  that 
kbre  the  arrival,  a  relaxation  may  have  taken  place,)  (a)  it 
hi  been  held,  cannot  be  applied  with  the  same  strictness  to 
Ik  eontmct  of  insurance,  but  that  knowledge  of  the  fac^ 
■ott  be,  in  general,  proved  in  the  assured.  This  rule  was 
liid  down  by  the  Court  of  King's  Bench,  in  the  case  of 
nmati  V.  Wise  (6). 
It  was  an  action  on  a  policy  of  assurance  on  goods   at  and  in  a  policy  of 
,   *wn  Liverpool  to  Buenos  Ayres.''   It  appeared  that  the  j^^S^^u^^ 
^1  sailed  from  Liverpool  on  the  4th  of  February,  1826,  ^^^^^I^^^P^'*' 
^  having  met  with  bad  weather,  and  sustained  injury,  put  sailed  from  Li- 
^Loekindale,  one  of  the  western  islands  of  Scotland,  on  y^^|  before 
*fce  19th  of  February,  to  repair  the  damage,  and  sailed  Jj*^  n^fi^^i^ 
*fc«ce  on  the  12th  of  March  f  it  also  appeared  that  some  of 
^crew  having  deserted  at  Lockindale,  the  master  went  to  put  into  ano. 
Crflwoc*  to  procure  some  other  men  and  was  absent  five  k^ngS^m  ISfcer' 
dijrs.   The  ship  arrived  off  Monte  Video  in  May,  and  was  ^""^^  bl^A^^ 
Aere  taken  by  the  squadron  stationed  for  the  blockade  of  the  London 
Bsenos  Ayres,  and  carried  into  Rio  Janeiro,  where  the  cargo  wh!?T[rinight 

be  known 

MSee  the  cases  of  the  Nep-    The  Shepherdess,  5  Rob.  A.  R.  262. 
tioiis,  3  Rob.  A.  R.  110,  and  of       (6)  9  B.  &  C.  712. 
the  Adelaide,  2  Rob.  A.  R.  112  (n). 
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there.  The     was  taken  out  and  put  into  government  stores.  N< 

jury  found  that  .  i      -      i      »  , 

the  captain  did  abandonment  was  given  and  refused.   It  was  proved  ( 

ifhebiMikade.    blockade  of  Buenos  Ayres  was  notified  in  the 

kiowll!d^V^^    Gfl*e//e,  on  the  18th  of  February,  and  that  the  in 

the  captain  was  was  made  on  the  22nd  of  that  month.    The  capt 

ip^ed.  on^e  "ot  examined.    The  mate  denied  any  knowledge  by 

K^o?**  »s       ^^n^^t  by  the  captain,  of  the  i 

•ute  is  notice  blockade,  till  the  ship  came  up  to  the  blockading  sc 
to  all  its  sub-    ,        .  ,        r^,  .  ,        .  , 

jects,  but  that   by  nigbt    The  captam,  on  observing  a  number  c 

ti<m*onact""  together,  dropped  anchor  and  waited  till  daylight  for 
properly  left  to  information,  when  the  ship  was  seized.    Lord  Tenter 

the  jury.  ^  '  * 

it  to  the  jury  as  a  question  of  fact,  whether  the  mas 
informed  of  the  blockade  before  he  sailed  from  Loci 
The  jury  found  he  was  not,  and  the  plaintiff  had  a 
A  rule  nisi  was  obtained  for  a  new  trial,  on  the  groui 
the  voyage  being  to  a  blockaded  port  was  illegal,  a 
the  notice  of  the  blockade  in  the  Gaxeite  was  node 
the  king's  subjects.  The  judgment  of  the  Cour 
taking  time  to  consider,  was  delivered  by  Lord  Te\ 
C.  J. — At  the  trial  it  was  contended  on  the  behali 
defendant,  and  again  on  motion  for  a  new  trial,  t 
voyage,  being  to  a  blockaded  port  was  illegal,  and  th 
void.  It  was  further  contended,  that  as  the  master 
Lockindale,  and  Greenock  after  the  time  when  the 
gence  of  the  notification  of  the  blockade  might  have 
and  must  be  supposed  to  have  arrived  at  those  plai 
policy  was  avoided  by  the  attempt  to  break  the  bl 
We  think  it  cannot  be  said  that  this  voyage  was  il 
its  commencement,  because  the  voyage  began  by  th 
departure  from  Liverpool,  which  was  before  the  pul 
of  the  Gazette.  And  although  the  blockading  nati< 
by  the  law  of  nations,  be  allowed  to  consider  its  not 
of  a  blockade,  as  notice  thereof  to  all  the  subjects 
nation  to  which  the  notification  has  been  given,  for  i 
be  expected  that  the  blockading  nation  should  be 
required  to  prove  actual  knowledge  in  the  master 
vessel  of  the  other  country,  yet  such  a  rule  allow 
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PKvii  to  the  sapposed  extent  (though  it  appears  prob^ibly 
be  open  to  some  qualifications  and  relaxation  for  the  furr 
Aenuice  of  justice  and  the  benefit  of  commerce,)  cannot,  in 
AtropinioDy  be  applied  to  th^  case  of  insurance.    And  if  the 
ponbiiityi  or  even  probability  of  actual  knowledge,  should 
&e  ooosidered  as  legal  proof  of  the  fact  of  actual  knowledge, 
^tifresumptio  juris  ei  dejure^  the  presumption  might,  in 
>  cases,  be  contrary  to  the  fact,  and  such  a  rule  might 
:  injustice.  We,  therefore,  think  that  such  a  rule  cannot 
fae  established  as  a  rule  of  insurance  law,  but  that  know- 
ledge, like  other  matters,  must  become  a  question  of  fact  for 
tiie  decision  and  judgment  of  a  jury.    The  probability  of 
actual  knowledge,  upon  consideration  of  time,  place,  the 
O|i|iorlunitie8  of  testimony,  and  other  circumstances,  may,  in 
•ODe  instances,  be  so  strong  and  cogent  as  to  cast  the  proof 
of  ignorance  on  the  other  side  in  the  opinion  of  the  jury,  and 
in  the  absence  of  such  proof  of  ignorance,  to  lead  them  to 
infer  knowledge ;  but  still  we  think  the  inference  properly 
hdongs  to  them.    In  the  case  now  before  the  Court,  if  the 
jwy  had  drawn  the  inference,  we  are  not  prepared  to  say 
tiiey  would  have  done  wrong,  neither  can  we  say  that  tliey 
wrong  in  declining  to  draw  that  inference ;  and,  there- 
ibre,  we  cannot  set  aside  their  verdict,  and  the  rule  for  a  new 
txial  must  be  discharged. 

So  in  another  case  of  Naylor  and  Others  v.  Taylor  (a),  on  a  a  yesMl  may 
policy  of  insurance,  dated  6th  of  MarcA,  1826,  on  goods,  by  S!Jd'^rt"ito 
tie  ihip  Monarchy  "  at  and  for  Liverpool  to  any  port  or  place  "^(f^j^j^^^' 
^  the  river  Plaia,  with  liberty,  in  the  event  of  a  blockade  or  without  con.' 
^idiig  ordered  off  the  river  Plaia^  to  proceed  to  any  other  ul^of'natio^^^ 
port,  and  there  wait  or  discharge."  The  loss  was  averred  to  ^^.t^iepurpo^i 

^  of  inquinng 

hwe  been  by  capture.    At  the  trial  before  Lord  Tenierden,  whethCT  the 
C.  J.,  it  appeared  that  the  ship  sailed  from  Liverpool,  on  the  tinued.  ^ 
Uth  of  March,  18S6,  and  was  proceeding  up  the  river  Plata 
to  Buenos  Ayres,  when  she  met  with  a  Brazilian  frigate, 
Mow  Momte  Video,  was  detained,  and  sent  into  Monte  Video, 


(fl)  9  B.  &  C.  718. 
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and,  after  remaining  there  some  time»  was  sent  into  A 
Janeiro  for  adjudication.  On  her  way  there,  her  mastei 
Grew  rescued  the  vessel  from  the  persons  put  on  board  b; 
frigate,  and  brought  her  back  to  Liverpool.  Notice  of  a 
donment  was  given  but  not  accepted.  The  notification  o 
blockade  of  the  ports  in  the  river  Plata^  belonging  to  thi 
vemment  of  Buenos  Ayres,  by  the  Emperor  of  Brazil,  was 
lished  in  the  London  Gazette  of  the  18th  of  February ,  1 
It  was  contended,  on  behalf  of  the  defendant,  that  the  vo 
being  to  a  blockaded  port,  after  notification  of  the  blod 
was  illegal  (a).  Lord  Tenterden  left  it  to  the  jury  to 
whether  the  master  intended  to  violate  the  blockade, 
jury  found  that  they  were  not  satisfied  that  the  mastc 
tended  to  violate  the  blockade.  And  the  plaintiff  h 
verdict,  with  liberty  to  move  for  a  new  trial  in  the  event 
the  voyage  was  illegal. 

After  argument  at  the  Bar,  the  judgment  of  the  C 
which  took  time  to  consider,  was  delivered  by  Lord  Te 
den,  C.  J. — "  On  the  motion  the  cases  of  the  Neptumu^ 
of  the  Adelaide,  and  of  the  Shepherdess  (6),  were  cited  k 
defendants,  and  it  was  contended  that  this  was  an  il 
voyage,  being  to  a  blockaded  port  after  the  notification  s 
blockade.  On  showing  cause,  it  was  further  contnde 
behalf  of  the  defendant,  that  admitting  there  was  no  inte 
to  violate  the  blockade,  the  master  should  have  waite 
adjudication,  and  that  the  rescue  of  the  ship  was  an  act 
trary  to  the  law  of  nations,  and  discharged  the  poBej 
that  the  return  to  Liverpool,  instead  of  going  to  i 
other  port  to  wait  or  discharge,  according  to  the  libei 
the  policy,  discharged  the  policy.  We  think  there  i 
ground  for  saying,  that  this  voyage,  as  insured,  was  ille{ 
its  commencement ;  mdeed,  according  to  the  opinion  of 
StoweU,  in  the  case  of  the  Shepherdess  (c),  the  vessel  i 
have  sailed  for  Buenos  Ayres,  without  contravening  th 

(a)  There  was  another  point  on    on  that  subject,  see  post. 
the   question    of  abandonment,       (6)  Before  referred  to,  p. ! 
which  is  referred  to  in  the  section       (c)  5  Rob.  A.  R.  268. 
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ofoitioDSy  provided  it  was  a  part  of  the  original  intention  to 
Sofoire  as  to  the  continuance  of  the  blockade  at  some  port  of 
thit  blockading  country ;  and  in  this  case  inquiry  might  have 
bmniade  at  Monte  Video ^  or  of  any  of  the  Brazilian  ships 
met  with  in  the  river  Plaia^  and  does  not  indicate  any  inten- 
I  to  violate  the  blockade*  It  is  unnecessary  to  deliver  any 
1  respecting  the  rescue,  or  of  the  return  to  Liverpool. 
□The  late  cases  show,  that  a  mere  loss  of  the  adventure  by 
ntirdation  of  the  voyage,  without  loss  of  the  thing  insured, 
either  by  its  being  actually  taken  from  the  ship  or  spoiled, 
dloes  not  constitute  a  total  loss  under  a  policy  of  insurance, 
unless  by  the  aid  and  effect  of  abandonment "  (a). 

The  Court  also  held,  in  the  above  case  of  Conway  v.  Where  a  con- 
Gray  (6),  that,  where  a  policy  is  made  on  behalf  of  the  con-  ^^dTapolicj, 
iignor,  and  the  conduct  of  the  consignor,  or  of  the  state  to  ^^'"^  Sat  of 
which  he  belongs,  has  taken  away  from  him  the  right  of  his  nation^has 
cufiwcing  it  directly  and  effectually  for  his  own  benefit,  the  of^e^ghtof 
eooiignee  is  not  at  liberty  to  apply  it  to  his  interest,  and  ^^^l^^^^^l 
^ibrce  payment,  as  though  it  had  been  made  on  his  account.  consignee 

^  ,  ,  .  cannot  sue  oo 

Xoe  Court  did  not  mean  to  say  that  a  consignee  may  not  rach  his 
tMre:  they  only  meant,  as  Lord  EUenborough  declareid,  ^"^^'^ 
Uitt  he  was  so  far  identified  in  interest  and  right  with  his 
or  aa  not  to  be  able  to  apply  with  effect  to  his  own 
which  is  derived  from  the  consignor,  an  insurance 
wUeh  was  made  in  order  to  cover  the  interest  of  the  con- 
tfgaor,  but  which,  upon  the  principle  already  stated,  cannot 
be  afaikUe  for  that  purpose  (c). 

However,  in  the  case  of  Usparicha  v.  Noble  (c2),  it  was  An  alien 
lidd  that  an  alien  enemy,  in  respect  of  his  birth,  domiciled  in  ^^^^e 
4ii  country,  might  protect  by  insurance  a  shipment  licensed  ^|^^^^ 
V  the  Crown,  to  the  enemy's  country.  died  in  this 

The  facts  of  the  case,  in  which  this  point  was  held,  were,  ^thrtimTof 
that  a  native  Spaniard,  domiciled  in  England  in  time  of  war 
between  the  countries,  had  been  licensed  by  the  king  to  ship        for  his 

(fl)  Bee  as  to  this  point,  past.         P.  316,  anie,  p.  4. 
(4  10  East,  536.  {d)  13  East,  332. 

(c)  Wolff  9.  Homcastk,  1  B.  & 
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own  or  his  cor-  goods  in  a  neutral  vessel  from  Poole  to  Bilboa  or  SaniamL 
b^'^  a*8hip.  The  vessel,  in  the  course  of  her  voyage,  was  captured  Iji 
byThe^CW  French  privateer  {France  being  a  co-belligerent  with  Spm 
to  the  enemy's        hoi\i  nations  having  issued  similar  decrees  against  BrfA 

country. 

commerce),  and  condemned  by  a  French  consular  courtj  tbi 
sitting  in  a  port  of  Spain.   The  Court  of  King*s  Bench  he 
that  they  could,  consistently  with  their  decision  in  Conm 
v.  Gray,  determine  this  case  in  favour  of  the  assure 
whether  for  his  own  benefit  or  of  his  correspondent 
though  residing  in  the  enemy's  country ;  for  the  domicib 
Spaniard  was  especially  licensed  by  his  Majesty,  for  tl 
purpose  of  the  very  commerce  which  it  was  the  object  of  t' 
policy  declared  upon  to  insure. 
Apluntiff, an      Lord  Ellenborough  said, — "The  case  of  WeUs  v.  W 
of  the  pl^of  Horns  {a)  establishes  that  a  plaintiflT,  an  alien  enemy  in  respa 
if  doi^di«r^'  of  the  place  of  bis  birth,  may,  under  similar  circumstances 
here, sue inour  domicile,  be  allowed  to  sue  in  our  Courts.    The  legal  rea 
le^al  result      of  the  license  granted  in  this  case  is,  that  not  only  the  plai 
only^the*pUin.  person  licensed,  may  sue  in  respect  of  such  licena 

tiff,  the  person  commerce  in  our  Courts  of  law,  but  that  the  commerce  \tm 

licensed,  may 

sue,  but  that  is  to  be  regarded  as  legalized  for  all  purposes  of  its  due  ■ 

iueinTto^bT  effectual  prosecution.  To  hold  otherwise  would  be  to  mm 
li^aUsedforall        *  proposition  repugnant  to  national  good  faith  and 

purposes  of  its  honour  of  the  Crown.    The  Crown  may  exempt  any  peras 

duo  and  effiec- 

tual  prosecn-    and  any  branch  of  commerce,  in  its  discretion,  from  the 
abilities  and  forfeitures  arising  out  of  a  state  of  war ;  anc 
license  for  such  purpose  ought  to  receive  the  roost  lib- 
construction.    To  say  that  the  plaintiff*  might  export 
goods  specified  in  the  license  from  Great  Britain  Uy 
enemy's  country  for  the  benefit  of  himself  or  others  (and 
license  contains  no  restriction  in  this  particular),  and  ye  i 
hold,  that  where  he  has  done  so  he  could  not  insure^ 
having  insured,  could  not  recover  his  loss,  either  on  acooc 
of  his  original  character  of  a  native  Spaniard^  or  on  aocof 
of  the  places  to  which,  or  of  the  persons  to  whom  the  goo 


(a)  1  Lord  Raym.  282. 
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^^dertiiied,  would  be  to  convert  the  license  itself  into  an 
ilUtnunent  of  fraud  and  deception.    The  Crown^  in  licens- 
^  the  end,  impliedly  Hcenses  all  the  ordinary  legitimate 
Sieiiii  of  attaining  that  end.  For  adequate  purposes  of  state 
Jioliejaod  public  advantage^  the  Crown,  it  must  be  presumed, 
ki  been  induced,  in  this  instance,  to  license  a  description  of 
Indiog  with  an  enemy's  country,  which  would  otherwise 
nqiiestionably  be  illegal.    Whatever  commerce  of  this  sort 
the  Crown  has  thought  fit  to  permit  (which,  in  respect  of  its 
prerogatives  of  peace  and  war,  the  Crown  is  by  its  sole 
indiority  competent  to  prohibit  or  permit),  must  be  regarded 
bj  aD  the  subjects  of  the  realm,  and  by  the  Courts  of  Law, 
when  any  question  relative  to  it  comes  before  them,  as  legal, 
vith  all  the  consequences  of  its  being  legal :  one  of  which 
consequences  is,  a  right  to  contract  with  other  subjects  of 
&e  country  for  the  indemnity  and  protection  of  such  pro- 
fcrty  in  the  course  of  its  conveyance  to  its  licensed  place  of 
fatinatioD,  thoagh  an  enemy's  country,  and  for  the  purpose 
(ii  it  probably  will  be  in  most  cases)  of  being  there  delivered 
to  any  aKen  enemy,  as  consignee  or  purchaser.**   His  Lord- 
lUp  then  applied  these  very  satisfactory  principles  to  the 
CM  at  the  Bar,  and  then  proceeded : — "  For  the  purpose  of 
tti  lioeosed  act  of  trading  (but  to  that  extent  only),  the 
person  licensed  is  to  be  regarded  as  virtually  an  adopted 
irigect  of  the  Crown  of  Great  Britain :  his  trading,  as  far 
II  Ae  disabilities  arising  out  of  a  state  of  war  are  concerned^ 
MBriiigh  trading:  and  of  course  any  argument  to  be  drawn 
6om  a  virtual  participation  in,  and  supposed  privity  to,  the 
lets  of  his  own  native  country,  then  at  war  with  the  Crown 
of  Great  Britain^  is  excluded  or  superseded  in  point  of 
4ect  by  an  express  privity  to,  and  immediate  participation 
hthe  adverse  acts  of  the  British  government.  As  far  as  the 
pbiotiff  and  the  Spanish  purchasers  of  this  cargo  are  con- 
cerned, they  are  actually  privy  to  the  objects  of  the  British 
Govemment,  and  acting  in  furtherance  thereof,  if  in  direct 
opposition  to  the  laws  and  policy  of  their  own  country.  And 
it  wiU  not  be  contended  to  be  illegal  to  insure  a  trade  carried 
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on  in  eontravention  of  the  laws  of  a  state  at  war  with  us,  wm^ 
in  furtherance  of  the  policy  of  our  country  and  its  trads 
ami  which  this  trade  in  question^  sanctioned  as  it  is  by  b  i 
Majesty's  license^  must  be  deemed  to  have  been*'  (a). 


SECTION  XIII. 

BARRATRY  OF  THE  MASTER  OR  MABIKERS. 

Definition  of  it  This  "risk,"  which  the  underwriters  likewise  take  upon 
MTcording  to  themselves,  is  thus  defined  by  Postlethwaiie,  in  his  Did 
ibwaite*8  Diet.  Tr.  and  Com.  vol.  1,  p.  214,  where  he  says,  Barratry  » 
when  the  master  of  a  ship  or  the  mariners  cheat  the  ownen 
or  assurers,  whether  by  running  away  with  the  ship,  sinking 
her,  deserting  her,  or  embezzling  the  cargo.*'  The  owners 
are  as  much  cheated  and  defrauded,  if  the  vessel  is  run  swij 
with  by  the  sailors,  as  if  it  is  run  away  with  by  the  master. 
But  Posilethwaite,  in  vol.  1,  p.  136,  title Assurance/'  giro  a 
definition  of  barratry,  which  applies  more  immediately  to  the 
present  subject.  He  says,  One  species  of  barratry  in  t 
marine  sense  is,  when  the  master  of  a  ship  defrauds  the 
owners  or  assurers  of  her,  by  carrying  her  a  dififerent  coorae 
to  their  orders." 

In  the  case  of  Vallejo  v.  Wheeler  (6),  it  was  said  on  the  aigu- 
ment,  that  the  only  two  cases  in  the  common  law  books  on  bar- 
ratry that  are  worth  mentioning,  are  Knig/U  v.  Cambridge(e}t 
and  Stamma  v.  Broum  {d).  In  the  first  of  these  cases  it  i< 
holden,  that  barratry  extends  to  every  fraud  of  the  master;  and 
what  is  said  at  the  conclusion  of  that  case,  is  the  best  doetrim 
that  can  prevail  in  insurances.  The  end  of  insuring  is  to  be 
safe,  at  all  events ;  and  it  would  be  very  prejudicial  if  the 
Court  were  to  be  making  loop-holes  to  get  out  of  poliaei. 

(a)  Tbis  subject  is  discussed       (c)  Strange,  581 ;  1  Lord  Rsym. 

in  part  ii.  sect.  ii.  on  "Illegal     1349,  S.C. 
Voyages,"  see  post,  (ci)  Strange,  1173. 

(h)  Cowp.  153. 
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^he  assurer  knows  the  master,  and  whether  he  can  trust 
torn;  and  he  that  insures  against  his  running  away  with  the 
tbipy  never  imagined  he  might  or  would  be  guilty  of  any 
other  fraud/' 

"The  principles  of  the  second  case  apply  very  strongly  to 
the  present,  for  here  there  was  a  formed  design  to  deceive 
the  assured ;  the  captain  did  not  go  to  Guernsey  for  the 
benefit  of  his  owners,  but  for  his  own  benefit  only,  and  in 
going  there  he  acted  inconsistent  with  his  duty  to  his  owners." 

Lord  Mansfield^  after  the  argument  for  a  new  trial  in  the 
above  mentioned  case  of  VaUejo  v.  Wheeler  (a),  and  after 
stadng  the  case  at  large,  delivered  his  opinion  as  follows : — 
"The  ground  of  the  motion  for  a  new  trial  in  this  case  is, 
that  under  the  circumstances  of  the  case  as  they  were  given 
in  evidence  to  the  jury,  the  carrying  the  ship  to  Guernsey 
was  merely  a  deviation  (6),  but  not  barratry  ;  and  much  more 
stress  waa  laid  at  the  trial  than  in  either  of  the  arguments, 
opon  this  particular  fact,  namely,  that  the  deviation  being 
with  the  knowledge  of  the  owner  (though  not  owner  pro  hdc 
^)  of  the  ship,  it  could  never  be  barratry ;  the  jury  were, 
therefore,  pressed  to  say  whether  it  was  with  the  consent  of 
'^fl^  or  not :  and  they  said  it  was.  To  be  sure  nothing  is 
10  elear,  as  that  if  the  owner  of  a  ship  insures  and  brings  an 
^tion  on  the  policy,  he  can  never  set  up  as  a  crime  a  thing 
^ioQe  by  his  own  direction  or  consent.  It  was  a  material  fact 
^  proceed  upon,  if  WiUes  had  had  anything  to  do  in  the 
^1  but  he  had  not. 

''It  appeared  to  me  that  the  nature  of  barratry  had  not  Indlmer. 

judicially  considered  or  defined  in  England  with  accu- 

'•cy.   Id  all  mercantile  transactions  the  great  object  should  ^0*1/^*^^ 

be  certainty :  and,  therefore,  it  is  of  more  consequence  that  a 

ide  should  be  certain,  than  whether  the  rule  is  established  of  more  conse- 

m  way  or  the  other,  because  speculators  in  trade  then  know  JSe^AoSd  be 

hat  ground  to  go  upon.    But  it  is  not  easy  to  collect  with 

fitainty  from  a  general  verdict,  or  from  notes  taken  at  nisi  rule  is  estab- 
lished one  way 
or  the  other. 

(a)  Ck>wp.  143.  (6)  See  ante,  p.  231. 

Y  2 
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prius,  what  was  the  true  ground  of  decision ;  therefore 
this,  as  in  all  doubtful  cases,  I  wished  a  case  to  be  made  £ 
the  opinion  of  the  Court.    It  appeared  on  the  former  argj 
ment  and  now,  that  there  are  but  three  common  law  casi 
relative  to  barratry.    The  first  is  Knight  v.  Cambridg 

1  Strange^  581 ;  the  next,  Stamma  v.  Brovm^  2  Strang 
11 73 ;  the  last  common  law  case  is  EUon  v.  Brogde 

2  Strange^  1264.  In  that  case  neither  the  terms  of  the  fir 
or  second  policy  are  stated,  and  yet  they  must  have  be< 
special.  The  only  question  seems  to  have  been,  whether  tl 
capture  of  a  second  prize  justified  the  second  return  of  tl 
ship  to  Bristol  The  Court  held  that  it  did:  if  so,  die 
could  be  no  barratry,  because  the  captain  and  mariners  acti 
to  the  best  of  their  judgment,  for  tlie  benefit  of  the  ownei 
Whatever  excused  the  deviation,  proved  that  the  deviatii 
could  not  be  barratry. 

But  these  cases  do  not  afford  any  precise  definition  of  wh 
barratry  is,  therefore  I  wished  the  cause  to  stand  over  to 
argued  by  one  counsel  on  a  side.    I  have  in  the  roeantii 
considered  it,  and  consulted  with  men  conversant  with  .ma 
cantile  affairs,  and  I  am  now  very  clear. 
1.  What  is  The  first  thing  to  be  considered  is,  what  is  meant 

Urrati7^onhe  barratry  of  the  master  ?    I  take  the  word  to  have  be 
SteSiicedby  o"ginally  introduced  by  the  Italians,  who  were  the  fi 
the  lulians,     great  traders  of  the  modern  world.  In  the  Italian  Dictions 

the  early 

traders  of  the  the  word  barratrare"  means  to  cheat,  and  whatsoever  is 
modem  world,  ^j^^  master  a  cheat,  a  fraud,  a  cozening,  or  a  trick,  is  barral 
in  him :  nothing  can  be  so  general.  Here  the  underwrii 
has  insured  against  all  barratry  of  the  master,  and  we  are  n 
,i)ow  in  the  case  of  an  owner  or  freighter  being  privy  to  i 
if  we  were,  nothing  is  so  clear  as  that  no  man  can  compla 
of  an  act  done  to  which  be  himself  is  a  party.  In  the  presei 
case,  all  relative  to  WiUes  may  be  laid  out  of  it;  he  is  orig 
nally  the  owner,  but  not  the  assured  here.  Darwin  freigbte 
the  ship,  and  the  goods  that  were  on  board  were  his;  if  ai 
fraud  is  committed  on  the  owner,  it  is  committed  on  Darwi 
The  question  then  is,  what  is  the  ground  of  complaint  again 
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the  master  ?    He  had  agreed  to  go  on  a  voyage  from  London 
to  Seville ;  Darwin  trusts  he  will  set  out  immediately : 
instead  of  which  the  master  goes  on  an  iniquitous  scheme, 
totally  distinct  from  the  purpose  of  the  voyage  to  Seville : 
that  is  a  cheat,  and  a  fraud  on  Darwin^  who  thought  he 
wonld  set  out  directly ;  and  whether  the  loss  happened  in  the  j^^^J^^ 
act  of  barratry,  that  is  during  the  fraudulent  voyage  or  after,  d^ing^^cT 
is  immaterial,  because  the  voyage  is  equally  altered,  even  y'^yi^JoVafter 
though  there  is  no  other  iniquitous  intent ;  but  in  the  present  ^jjj^**^'^' 
case,  there  is  a  great  deal  of  reason  to  say,  that  the  loss  voyage  is 
sustained  was  in  consequence  of  the  alteration  of  the  voyage,  ^red. 
The  moment  the  ship  was  carried  from  its  right  course  it  was 
barratry,  and  the  loss  was  immediately  upon  it.    Suppose  the 
ship  had  been  lost  afterwards,  what  would  have  been  the  case 
of  the  assured,  if  not  secured  against  the  barratry  of  the 
master?    He  would  have  lost  his  insurance  by  the  fraud  of 
the  master,  for  it  was  clearly  a  deviation,  and  the  assured 
cannot  come  upon  the  underwviters  for  a  loss  in  consequence 
<>f  a  deviation.    Therefore  I  am  clearly  of  opinion  this  smug- 
gling voyage  was  barratry  in  the  master." 

Aston,  J., I  wonder  that  there  should  remain  a  doubt  at 
^bis  time  of  day,  what  is  meant  by  barratry  of  the  master, 
different  ordinances  different  terms  are  used,  but  they 
have  the  same  meaning.   In  one  of  the  ordinances  of 
^ochhoUn  it  is  called  "  knavery  of  the  master  or  mariners 

the  facts  stated  in  the  present  case  clearly  fall  within 
^liat  description.    The  ship  having  been   freighted  to 
tiarwin^  the  jury,  therefore,  did  right  to  consider  Darwin 
^  owner  "pro  hdc  viceJ*   Having  considered  him  in  that 
light,  the  conduct  of  the  master  was  clearly  barratry.  For  he 
Was  acting  for  his  own  benefit,  and  without  the  consent, 
or  privity,  or  any  intended  good  to  his  owner.  Nobody 
imew  when  the  first^cotnmencement  of  the  faijury  happened ; 
but  most  probably,  on  the  return  of  the  ship  to  Dartmouth 
from  Guernsey,  where  he  had  been  for  the  purpose  of 
mtiggKng.   Therefore,  I  am  clearly  of  opinion,  that  this 
change  of  the  voyage  for  an  iniquitous  purpose  was  barratry; 
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which  is  not  confined  to  the  running  away  with  the  ship,  but 
comprehends  every  species  of  fraud,  knavery,  or  criminal 
conduct  in  the  master,  by  which  the  owners  or  freighters  are 
injured." 

WiUeSy  J.  concurred.  "The  only  doubt  in  this  case  was, 
when  the  loss  accrued.  And  I  think  it  may  reasonably  be 
said  to  have  happened  in  consequence  of  the  smuggling 
voyage :  for  if  the  ship  had  proceeded  on  her  first  intended 
voyage  she  would  have  escaped  the  storm.  Though  this 
was  a  deviation,  yet  it  is  a  just  and  fair  rebutter  to  say,  it  was 
barratry  in  the  master,  which  is  insured  against  in  the  policy." 

Ashhursty  J. — "  I  continue  of  the  same  opinion,  which  I  did 
at  the  trial :  and  I  think  that  the  plaintiffs  have  a  right  to 
recover  on  either  count  in  the  declaration.  First,  for  the  loss 
at  sea.   For  it  does  not  lie  in  the  mouth  of  the  assurer  to 
object  on  the  ground  of  its  being  a  deviadon,  and  so  prevent 
the  plaintifis*  recovering  on  that  count :  because  the  act  of 
the  master  is  a  fraudulent  act,  and  if  the  loss  is  consequential 
upon  such  fraudulent  act,  it  is  barratry  against  which  the 
party  is  insured :  and,  therefore,  the  insurers  shall  not  object 
upon  a  fact  which  is  itself  a  forfeiture  of  the  policy.** 
Where  a  ship       In  the  case  of  Dixon  v.  Reid  {a\  which  was  an  action  on 
Uiratrousljr^^  &  policy  of  insurance  on    ship**  and  "  cargo,  "  at  and  from 
hCT^co^Vlnd  'S'f  erra  Leone  to  a  port  of  discharge  in  Great  Britain :  the  facts 
the  ship  and     were,  that  after  the  vessel  set  sail  with  her  cargo  of  timber 

part  of  her  i        i    /»        o»  t  i  __ 

cargo  sold,  and  ou  board,  from  Sierra  Leone  on  her  voysge  to  Europe,  she 
sent'home  by  barratrously  taken  out  of  her  course  by  the  crew,  and  the 
Wd^thaTthig'  ®'"P       P®***  cargo  sold  and  the  remainder  sent  home 

was  a  total  loss  by  another  vessel,  and  the  assured  abandoned  to  the  under- 
from^thelfme    Writers :  it  was  held  that  this  was  a  total  loss  of  the  cargo, 
Wratly     °'  ^^^^       ^^^^         committing  the  act  of  barratry.  Abbott^ 
committed.      c.  J.,  observing,  on  the  motion  for  a  new  trial,  "I  am  of 
opinion  that  is  a  case  of  a  total  loss,  with  benefit  of  salvage. 
The  case  is  plainly  distinguishable  from  all  the  cases  referred 
to  in  the  argument,  where  the  ships  have  been  driven  out  of 


(a)  5  B.  &  A.  597. 
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their  course  by  the  perils  of  the  sea,  and  the  voyage  thereby 
retarded.  In  these  cases  the  cargo  was  during  the  whole 
time  in  the  possession  of  the  assured.  Here  by  the  fraud  and 
barratry  of  the  master  and  mariners  the  cargo  was  taken  out 
of  die  possession  of  the  assured.  From  that  time  it  became 
to  tiiem  a  total  loss." 

In  another  case  of  Roscow  v.  Corson  (a),  which  was  an 
aetion  upon  a  policy  of  insurance,  whereby  the  cargo  on 
board  the  ''ship**  Newry  was  insured  ''at  and  from 
Si.  Petersburg  to  Liverpool'*  The  cause  was  tried  before 
C  3.  Dallas  sX  the  London  Sittings  after  Easter  Term,  1818. 
The*  facts  were  these :  the  vessel  set  sail  on  her  voyage,  and 
having  met  with  bad  weather,  was  compelled  to  put  into 
Ytmaouth  for  the  purpose  of  repair :  while  the  repairs  were 
proceeding  the  captain  went  to  Ireland  to  visit  his  family  and 
continaed  absent  for  a  much  longer  time  than  was  necessary 
to  finish  the  repairs;  and  during  his  absence,  procured  forged 
papers.  He  afterwards  returned  to  the  vessel,  and  instead 
of  proceeding  on  the  voyage  insured,  he  carried  her  into 
a  foreign  port.  On  the  trial  of  the  cause,  Dallas,  C.  J.  left 
it  to  the  jury  to  consider  at  what  time  the  barratry  had  com- 
menced: and  they  having  found  that  the  barratry  was  in 
prosecution  at  Yarmouth,  found  a  verdict  for  the  plaintiff. 
Upon  a  motion  for  a  new  trial,  Dallas,  Chief  Justice,  said. 

This  case  was  tried  upon  facts  admitted  by  the  parties. 
The  jury  found  that  the  barratry  not  only  bad  its  beginning 
in  conception  at  Yarmouth,  but  also  in  prosecution.  The 
cargo  might  have  been  discharged  and  taken  on  board  again 
within  a  much  shorter  space  of  time.  The  vessel  might  have 
been  ready  about  the  4th  or  5th  of  January,  but  remained 
till  the  middle  of  March.  The  captain  staid  in  Ireland  until 
I5th  February;  the  original  papers  were  destroyed;  the 
name  of  the  vessel  altered ;  her  destination  changed  in  the 
prosecution  of  the  voyage ;  and  there  is  no  account  of  the 
Joes  of  the  time  from  S5th  December,  to  the  middle  of  March, 


(a)  8  Taunt.  G64. 
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during  which  time  the  captain  was  in  Irebtnd.   It  has  bten 
said  there  is  merely  preBmnption  and  conjecture;  but  tkat  • 
must  always  be  the  case  in  matters  df  fraiidi  which  are. 
hatched  in  secret.    I  told  the  jury,  that  they  had  to  oonaider*^ 
not  only  whether  the  intention  was  conceived  at  Yarwuhithf 
but  they  should  also  consider  the  circumstance  of  the  delay 
in  Ireland^  where  alone  the  captain  could  hare  provided 
himself  with  the  forged  papers.   The  jury  agreed  that  they 
could  not  account  for  this  delay  in  any  other  manner  than 
that  of  its  arising  from  an  act  of  barratry.    In  my  opinion 
there  is  no  ground  for  disturbing  the  verdict.'*   Park^  J., 
Burroughs  J.  and  Richardson,  J.  concurred,  and  the  rule 
was  refused. 

But  tbe  loM        But  it  was  held  in  the  case  of  Lockyer  y.  Offley  {a),  thmX 
pi^  during    ^^^^       master,  in  the  course  of  the  voyage,  oommitteA 
the^yoyi^jmd  barratry  by  hovering  and  running  brandy  ashore  in  casbu 
limited  bj  tbe  under  sixty  gallons :  and  that  tbe  ship  then  arrived  in  safe^Bf 
at  her  moorings  in  the  Thames:  and  remained  there  V 
safety  for  twenty-seven  days,  when  she  was  seized  by  t23 
revenue  officers  for  the  smuggling  mentioned :  that  abouQ^B 
fortnight  after  the  seizure  the  assured  informed  the  und^»^. 
writers  thereof,  and  that  they  would  hold  them  liable,  on^^^ 
policy,  it  was  held  that  the  assured  could  not  recover  for  » 
loss  which  had  been  occasioned  by  the  act  of  barratry 
mitted  during  the  voyage,  but,  for  which,  the  ship  was  ' 
seized  till  she  had  anchored  safely  more  than  'twenty-f^* 
hours'  in  her  port  of  discharge.    fVilles,  J.  delivered 
unanimous  opinion  of  the  Court  after  stating  the  case. 

The  question  for  the  consideration  of  the  Court 
whether  the  plaintiffs  can  recover  under  these  circumstan^ 
against  the  defendants:  and  there  is  no  doubt  in  this  I 
that  the  master  was  guilty  of  barratry  by  smuggling  on  / 
-own  account  without  the  privity  of  his  owners. 
De6nition  of  Many  definitions  of  *  barratry'  are  to  be  found  in 

hJ*'t"  b""*^  *books;  but  perhaps  this  general  one  may  comprehend  all 

(a)  ]  T.  R.  252,  ante,  p.  153. 
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■I  the  amu  *  Barratry  is  every  species  of  fraud  or  knavery 
mAe  wmbUt  of  the  ship  by  which  the  freighters  or  owners 
an  injured;'  and  in  this  light  a  criminal  deviation  is  barratry, 
if ikfe  deviation  be  without  their  consent. 

**ftrt  the  general  question  here  is,  whether,  as  the  loss 
oftttiontd  by  the  barratry  of  the  master  did  not  happen 
dbthgthe  continuance  of  the  voyage,  the  assurers  are  liable? 
Imt'own,  this  appears  to  me  to  be  a  novel  question,  and 
not  to  have  been  decided  by  any  former  determination.  But, 
u'm  sll  commercial  transactions  the  great  object  is  certainty,  In  all  com- 
k%iSl  be  necessary  for  this  Court  to  lay  down  some  rule,  and  j^JitioDs 
in  of  more  consequence  that  the  rule  should  be  certain,  ^^^!^^ 
Aan  whether  it  is  established  one  way  or  the  other.'*    His  it  is  of  more 
isrtship  then  proceeded,  as  will  be  found  at  an  earlier  part  tibst^enUe 
rflhis  Treatise  (a),  and  concluded  by  laying  down  the  above  taS*Sim 
iJe  *^  of  the  loss  happening  after  the  ship's  being  moored  ^J^^^^bed" 
tmtjr-four  hours  in  good  safety.*'   Postea  to  defendant.       way  or  the 

It  baa  been  decided,  that  the  terms     let  to  freight  and 
'vk"  id  a  charter-party,  are  not  essential,  in  order  to  consti- 
^  the  freighter  owner  for  the  time,  so  as  to  make  his 
CQQient,  and  not  that  of  the  general  owner,  the  criterion  by 
^^Ach  the  question  of  barratry  is  to  be  determined ;  it  is  suffi- 
CHftit  if  the  contract  gives  the  charterer  the  control  of  the 
^^•cel  for  the  voyage  in  question.  (£) 

Thus  in  the  case  of  Soares  and  others  v.  Thornton  (c),  Where  the 
^here  a  covenant  was  made  by  the  owner  with  the  freighter  by  a^ttEct^ 
m  ship^  that  the  ship  should  receive  on  board  a  specified  fc^^ffo?; 
height  of  goods  (not  amounting  to  the  entire  quantity  the 
^ip  could  take  in)  to  be  carried  on  the  voyage,  with  a  pro-  the  freighter, 
^Wo,  that  the  owner  might  fill  up  the  ship  with  goods  at  ^e^nerd^^ 
'nilennediate  places,  if  the  freighter  should  not  fill  it  up,  h^^n^LfS 
^ers  the  freighter  so  far  owner  for  the  voyage,  that  if  the       <^  the 
feoeral  owner,  by  connivance  with  the  master,  be  guilty  of  bun^  ^ 
taiDg  the  ship  on  shore,  to  defraud  the  freighter,  this  may 


M  See  ante,  p.  154,  a  full  report     &  B\ng.  445. 
of  his  Lordabip's  judgment.  (c)  7  Taunt.  627. 

(b)  See  Christie  r.  Lewis,  2  Brod. 
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be  alleged  to  be  a  loss  by  barratry,  especially  if  the  loss  do 
not  take  place  till  after  the  freighter  has  made  his  election  ta> 
fill  up  the  ship  with  one  entire  cargo. 
So.altbon^  And  although  the  general  owner  may  not  so  far  have 
^Tigl^]3mi^  divested  himself  of  control  over  the  ship  as  to  have  lost  his 
Shefi^i^it^'*''  right  of  lien  for  the  freight,  yet  barratry  may  still  be  com. 
b^r^  may  mitted,  if  the  act  be  done  without  the  consent  of  the  freighter 
mined  though  or  special  owner,  though  the  general  owner  be  an  assenting 

with  his  assent.  /^\ 

party  (a). 

Ifthenutfter       In  a  subsequent  case  of  Ross  v.  Hunter  {b\  which  was  an 
the  voyage  on  action  on  a  policy  on  goods  on  board  the  Live  Oak,  whereof 
ven"areof his  J^oseph  Rati  was  master,  at  and  from  Jamaica  to  New 
tot^  i^ary*  ^^^^^9     appeared  that  the  ship  was  put  up  as  a  general 
ship  at  Jamaica  in  1783;  that  she  sailed  on  the  voyage 
insured  in  May^  1783,  and  arrived  in  June  following  at  the 
mouth  of  the  river  Mississippi,  which  leads  up  to  New 
Orleans  in  Spanish  America,  at  the  distance  of  about  thirty^ 
five  leagues.    When  the  captain  had  got  thus  far  he  dropped 
anchor,  and  went  in  his  boat  up  the  river  to  New  Orle€me, 
and  on  his  return,  without  carrying  the  ship  to  her  port  of 
destination,  stood  away  for  the  Havamah,  after  which  he 
was  never  heard  of.    It  appeared  that  he  had  a  private 
adventure  of  negroes  of  his  own  on  board,  which  there  was 
reasonable  evidence  for  supposing  he  intended  to  have  dia» 
posed  of  at  New  Orleans,  but  finding  it  difficult  to  do  so,  on 
account  of  a  prohibition  to  import  them  into  the  Spanish 
government,  he  went  to  the  Havannah.    The  jury  found  fimr 
the  plaintiff  on  the  count  in  the  declaration,  charging  the 
barratry  of  the  master;  and  the  whole  Court  of  King's 
Bench,  upon  a  motion  for  a  new  trial,  were  of  opinion,  that 
the  facts  stated  amounted  clearly  to  the  crime  of  barratry. 
If  the  master  of     So,  also,  it  has  been  held  by  the  Court  of  King's  Bencbt 
trary^to^^in-  ^ase  of  Moss  V.  Byron  (c),  that  if  the  captain  of  a  ship, 

(a)  Saville  v.  Campion,  2  B.  &  143»  at  the  commencement  of  this 

A.  503.  Tate  v.  Meek,  8  Taunt.  280.  section . 

(6)  4  T.  R.  33.  See  the  previous  (c)  6  T.  R.  379,  antt,  p.  247. 
case  of  Vallejo  r.  Wheeler,  CJowp. 
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contrary  to  the  instructions  of  his  owner,  cruize  for  and  take  ftmctioiu  of 

his  owners, 

a  prae,  and  the  vessel  is  afterwards  lost  in  consequence  of  it,  cmixe  for  and 

he  is  guilty  of  barratryj  even  though  he  libel  his  prize  in  the  ^^j^^^^. 

Court  of  Admiralty  in  the  name  of  himself  and  his  owner ; 

wd  though  the  owner  had  procured  a  letter  of  marque,  solely 

with  a  view  to  encourage  seamen  to  enter,  and  without  any 

istention  of  using  it  for  the  purpose  of  cruizing ;  for  whatever 

is  done  by  the  captain  to  defeat  or  delay  the  performance  of 

the  voyage,  is  barratry  in  him,  it  being  to  the  prejudice  of  his 

owners ;  and  though  the  captain  might  conceive  that  what  he 

m  was  for  the  benefit  of  his  owners,  yet  if  he  acted  contrary 

to  bis  duty  to  them,  it  is  barratry.    In  this  csLse  it  also 

appeared,  that  the  captain  had  boarded  and  plundered  an 

jimeriean  ship,  which  they  afterwards  released,  before  he 

enriied  for  and  took  the  prize  in  question. 

Two  cases  have  arisen  in  which  the  doctrine  of  barratry 
was  much  considered :  in  the  first  of  them,  Phyn  v.  Royal 
Btekange  (o),  the  Court  of  King's  Bench,  after  considerable 
iigoaent,  were  unanimously  of  opinion,  that  there  must  be 
fraud  to  constitute  barratry,  and  that  the  jury,  by  nega- 
fifing  fraud,  had  in  truth,  by  that  finding,  negatived 
bvratry. 

But  in  the  second  of  those  cases,  Earle  and  Others  v. 
Bawerqft  (6),  the  definitions  of  barratry,  and  the  ingredients 
accessary  to  constitute  that  offence,  were  very  elaborately 
ttgned  at  the  Bar :  and  after  time  taken  for  deliberation, 
Lord  EOenbarough  pronounced  the  unanimous  judgment  of 
the  Court  in  a  very  learned  and  luminous  argument,  in  which 
his  Lordship  entered  into  a  full  consideration  of  all  the  prior 


It  was  an  action  on  a  policy  of  insurance,  at  and  from  The  master  of 

Liverpool  to  the  coast  of  Africa^  during  her  stay  and  trade  ^  American 

there,  and  to  the  port  of  sale  m  the  If  est  Indtes,  and  the  to  an  enemy's 

plaintiffs  averred  the  loss  to  be  bif  barratry  of  the  master.  ^^^^\or 

ft  appeared  in  evidence  tliat  the  master,  who  was  also  super-  ^e  p»iT>oscof 
'  ■  *  tradmgtomore 


(o)  7  T.  R.  505.  (6)  8  East,  126, 
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it rSriSh^  cargo,  on  his  arrival  off  Cape  Coast  Castle,  a  British  \ 

settlement;  ment  on  the  coast  of  Africa  f  let  go  an  anchor  and  be| 

insttuctionTto^  trade  for  two  days  there ;  but  receiving  intelligence  <li 

go  there.  His  ^ould  barter  his  goods  for  slaves  more  exueditioushr  iu 

ship  was  seized  °  ^  ^ 

\}y  a  Britbh  vantageously  at  D*Elminaf  a  Dutch  tort,  about  seven 
tnSing  to  windward,  he  weighed  anchor  and  proceeded  to  thia 
hBld  tobebar.  pj^^^^  ^j^j^j,  j^^j  ^j^^  2)«/cA  flag  flying  and  guns  m<w 

where  he  exchanged  his  goods,  consisting,  amongst 
things,  of  muskets  and  gunpowder,  with  the  Dutch  gov* 
and  another  resident  there  for  slaves.  Holland  was  a 
time  at  war  with  Great  Britain,  and  he  had  a  letter  of  m 
on  board  against  the  French  and  Dutch.  After  tald 
board  a  number  of  slaves,  the  captain  who  was  then  on 
at  D'Elmina,  receiving  information  that  an  English  f 
was  in  sight,  sent  a  note  on  board  his  own  ship,  d(n 
her  to  sail  immediately  to  Cape  Coast,  to  prevewt  mis 
as  he  expressed  himself ;  but  before  she  reached  Cape  i 
she  was  pursued  and  captured  by  the  English  frigate 
condemned  for  having  traded  with  the  enemy.  It  (t 
appeared,  that  it  had  been  usual  to  keep  up  a  trading 
course  in  boats  and  small  craft,  between  the  EngUsl 
Dutch  settlements  on  this  coast,  even  in  time  of  war  be 
the  mother  countries ;  and  that  the  captain's  object  in 
to  D*Elmina  was  to  complete  his  cargo  as  cheaply  st 
peditiously  as  he  could.  It  was  admitted  that  he  hi 
particular  instructions  to  go  there,  but  that  he  was  dn 
generally  to  make  the  best  purchases  with  despatch.  1 
also  proved  that  when  the  ship  was  about  to  go  to  D^Ei 
the  surgeon  asked  the  captain  if  there  was  no  impropri 
going  there,  to  which  he  answered  that  they  should  \h 
gone,  and  nobody  would  know  it ;  and  also  that  besid 
.  usual  pay  as  captain,  he  had  a  commission  on  purchM 
sales,  which  he  was  entitled  to  receive  at  the  tad' i 
^yage.  Lord  Ellenborough  at  the  trial  was  of  opinlb) 
this  trading  with  the  enemy  by  the  captain,  witboM'  tl 
thority  of  his  owners,  though  intendeil  prihcipany  It 
benefit,  being  in  contravention  of  his  duty  to  them,  Hto 
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jP^tisig  their,  property  to  confiscation,  was  barratry :  but  as 
ibe  case  was  new  in  specie,  his  Lordship  gave  the  defendant 
htwe  to  move  to  enter  a  nonsuit*    A  motion  having  aceord- 
iDgly  been  made  for  that  purpose,  it  was  insisted  by  the 
Qpunsel  for  the  defendant,  that  the  act  done  must  be  a 
bveach  of  trust,  and  done  ex  tnalejicio;  and  that  here  the 
dbnous  motive  of  the  act  was  to  make  the  speediest  and 
dwapeat  purchases  for  his  employers. 

After  the  argument,  the  Chief  Justice  said  the  Court  would 
\ufk  into  the  cases,  but  added : — I  cannot  refrain  from 
laking  a  few  observations  now.  It  has  been  asked.  How  is 
dut  act  of  the  captain,  in  going  to  D'Elmina^  in  order  to 
{Debase  the  cargo  for  his  owners  more  cheaply  and  more 
opeditiously,  a  breach  of  trust  as  between  him  and  them  ? 
liov  I  conceive  that  the  trust  reposed  in  the  captain  of  a 
leael  obliges  him  to  obey  the  written  instructions  of  his  The  master 

must  do  no- 

mera,  where  they  give  any ;  and  where  his  instructions  are  thing  contrary 
identj  he  is  at  all  events  to  do  nothing  but  what  is  consonant  ^be*^wld^'^he- 

iBtbe  laws  of  the  knd|  whether  with  or  without  a  view  to  thw  witho^ 
'      ^  without  a  view 

Ihor  advantage ;  because,  in  the  absence  of  express  orders  to  the  advan- 
to  the  contrary f  obedience  to  the  law  is  implied  in  their  in-  owners, 
.{fractions.  Therefore  the  master  of  a  vessel  who  does  an 
.4Gt  iq  contravention  of  the  laws  of  his  country,  is  guilty  of  a 
beach  of  the  implied  orders  of  his  owners.  I  cannot,  there- 
ht^  for  a  moment  suffer  it  to  be  supposed,  that  a  captain  is 
I  Bot  gailty  of  a  breach  of  trust  to  his  owners  who,  in  contra- 
-HQllon  of  the  law  (the  observance  of  which,  nothing  being 
fitpreiaed  to  the  contrary,  is  implied  in  their  orders)  does 
iQ-act  which  is  injurious  to  them.** 

.  hi  a  few  days  afterwards.  Lord  EUeuborough  delivered 
judgment  of  the  Court : — "  The  question  in  this  case  is, 
•  vhj^ther  a  loss  of  a  ship  insured,  by  an  illegal  act  of  the  mas- 
..(er|  not  authorized  by  his  owners,  in  going  into  D^Elmina,  a 
IkUeh  and  enemy's  port  on  the  coast  of  Africa,  and  trading 
ibere  for  slaves  by  a  barter  of  arms  and  warlike  stores,  on 
Meaimt  of  which  illegal  traffic  the  vessel  insured  was  seized 
bj  a  king*a  ship,  and  afterwards  condemned  on  that  account 
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The  original 
meaning  of  the 
term  «*haiTa- 


In  the  sense  in 
which  it  is 
applied  to  sub* 
jects  of  British 
marine  insu- 
rances it  is 
considered 
precisely  tan- 
tamount to 
"firaud." 


in  the  West  Indies^  be  barratry;  or  whether,  as  was  con- 
tended on  the  part  of  the  defendant,  in  order  to  constitute 
barratry,  the  act  should  not  appear  to  have  been  done  with 
a  view  of  promoting  the  master's  benefit  to  the  prejudice  of 
his  owners.  It  is  extraordinary  that  this  species  of  loss, 
occasioned  by  the  misconduct  of  the  master,  selected  and 
appointed  as  he  is  by  the  owners  themselves,  and  liable  to 
be  dismissed  by  them  only,  should  ever  have  been  made  the 
subject  of  insurance :  and  it  is  the  more  so,  as  it  has  an  im- 
politic tendency  to  enable  master  and  owners,  by  a  fraudulent 
and  secret  contrivance  and  understanding  between  themseWes, 
to  throw  the  ill  success  of  an  illegal  adventure,  of  which  the 
benefit,  if  successful,  would  have  belonged  solely  to  them* 
selves,  upon  the  underwriters.  So,  however,  it  is  that  this 
description  of  loss  has,  from  the  earliest  times,  held  its  place 
as  a  subject  of  indemnity  in  British  policies  of  insurance. 

The  original  meaning  of  the  term  is  to  be  collected  from 
the  Italian  language,  and  is,  according  to  Dufresne*s  6/bf- 
sary^  ^  Verbum  Barratria,  fraus,  dolus,  qui  fit  in  contracUbus 
et  venditionibus'  (a).  He  does  not  apply  it  in  any  marine 
sense,  or  with  reference  to  the  particular  relation  of  master 
and  owners.  In  that  sense,  however,  in  which  it  is  peculiarly 
used,  as  applied  to  subjects  of  British  marine  insurances,  in 
the  earliest  reported  case  we  find  on  the  subject,  it  is  con- 
sidered as  being  precisely  tantamount  to  fraud,  in  the  parti- 
cular relation  which  subsists  between  master,  mariners,  and 
owners:  being  such  by  which  a  loss  may  happen  to  the 
subject-matter  insured. 

"  In  Knight  v.  Cambridge  {b),  where  the  breach  was 
assigned  on  a  loss  '  per  fraudem  et  negligentiam*  of  the 
master ;  and  where  it  was  objected,  in  arrest  of  judgment, 
that  the  fraud  and  negligence  of  the  master  were  not  within 
the  policy,  being  more  general  than  the  word  barratry^ 


(a)  See  ante,  per  Lord  Mansfield, 
in  Vallego  v,  Wheeler,  Cowp.  154, 
p.  324  of  this  Treatise. 

{b)  1  Str.  581.    In  Dizon  v. 


Sadler,  5  M.  &  W.  p.  409»  Ptoke,  B. 
says,  "  The  rule  is  that  a  loss  by 
'  barratry'  must  be  so  described." 
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Rajfmand,  J.,  in  the  same  case  (a),  held  that,  '  per  fraudem 
LOT  negligentiam  would  not  have  been  good.*    So  that  the 
B^ligence  was  considered  as  immaterial^  and  the  fraud  as 
being  the  substantial  matter  constituting  the  barratry.  And 
the  Court  (in  the  report  in  Strange)  held  that  negligence  was 
not  within  the  policy,  but  that  fraud  was.    Now,  as  no  limi- 
tation is  put  upon  that  term  in  the  record  in  Knight  v.  Cam- 
briJget  we  must  understand  the  Court  as  holding  that  fraud 
and  barratry  were,  in  effect,  words  of  co-extensive  import : 
thit  is,  that  barratry  included  every  species  of  fraud  in  the 
lehtioo  to  the  master  to  the  owners,  by  which  the  subject- 
natter  might  be  endangered.    The  particular  manner  in 
vluch  the  loss  was  in  that  case  occasioned  does  not  appear 
k  toy  of  the  reports  of  it  either  in  Strange^  Lord  Raymond^ 
or  8  Modem.  But  a  MS.  note  of  Mr.  Ford  of  the  argument 
yoiStamma  v.  Brown  (6),  in  referring  to  the  case  of  Knight 
f.  Cambridge,  and  describing  the  question  in  that  case  upon 
the  record,  and  stating  that  ^  fraud  was  barratry,*  adds,  '  if  If  tho  m^ter 
die  master  sail  out  of  port  without  paying  port-dues,  whereby  ^tboi^  pajing 
Ae  goods  are  forfeited,  lost,  or  spoiled,  that  is  barratry  (c)  S^'^brthe 
(and  which  probably  was  the  question  of  fact  decided  at  the        ^  ^of- 

•1  -i^  -mxAin  'feited,  lost,  or 

tnal,  or  upon  a  case  m  the  Common  Pleas).   And  from  what  spiled,  tbiB  is 

inaid  of  the  facts  of  Knight  v.  Cambridge,  in  Vallgo  v.  "»^*"7." 

Wketler^d),  both  by  counsel,  and  by  Lord  Mansfield,  it  was 

a  caie  in  which  the  captain,  whose  duty  it  was  to  have  paid 

the  port-duties  before  the  ship  went  out  of  port,  had  not 

done  80 ;  and  is,  therefore,  most  probably  the  case  as  is 

doded  to  by  Lord  C.  J.  Lee,  in  Stamma  v.  Broum,  where 

ht  compared  the  case  then  in  question  'to  the  case  of 

ttObg  out  of  port  without  paying  duties,  whereby  the  ship 

(•)  Mod.  Rep.  231.    "This  is  (c)  The  same  account  of  the  case 

Mri  in  the  maii^in  of  the  2nd  edit,  of  Knight  r.  Cambridge  is  given  by 

sfthaSth  voL  of  Mod.  R.  in  1760,  the  counsel  on  both  sides  in  the 

bat  it  is  not  in  the  Ist  edit.  1730,  MS.argument  of  Stamma  o.  Brown, 

Bor  the  5th  edit.  1795.  Note  (a)  8  East,  note  (a),  (b),  136. 

11  f  £sst»  p.  135.  id)  Cowp.  153. 
(I;  2Str.  1174. 
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was  subject  to  forfeiturei  and  which  had  been,  he  tays,  holden 
to  be  barratry.' 

In  a  MS.  note  of  the  case  of  Stamma  v.  Brown,  which 
was  read  to  us  by  my  Brother  Lawrence,  Lord  C.  J.  Lee 
defines  barratry  as  being  '  some  breach  of  trust  in  the  cap- 
tain ex  malejicio:  and  in  a  note  of  the  same  case,  with  which 
I  have  been  furnished  from  Mr.  FordCs  MS.,  Lord  C.  J.  Lee 
says,  ^  barratry  must  be,  ex  malejicio,  with  intent  to  destroy, 
waste,  or  embezzle  the  goods  (that,  it  must  be  remembered, 
was  a  policy  on  goods);  and,  therefore,  although  this  might 
be  a  deviation,  yet  I  do  not  see  how  it  can  be  considered  as 
barratry.  I  make  no  question  that  there  may  be  such  a 
deviation :  as  where  a  master  deviates  to  bum,  sink,  destroy, 
or  throw  the  ship  into  the  enemy's  hands ;  or  where  he  has 
benefit  by  the  deviation,  as  he  himself  had  insured  the  goods; 
and  it  ivas  a  material  part  of  the  case  whether  the  master 
had  any  benefit  by  this  alteration  of  the  voyage,  for  that 
might  have  been  evidence  of  fraud  in  him,  &c.'  Of  course, 
he  did  not  consider  the  benefit  of  the  master  as  a  necessiary 
ingredient  in  the  constitution  of  barratry  in  all  cases,  but 
only  as  a  pregnant  circumstance  to  prove  the  existence  of 
such  a  fraud  in  point  of  fact,  in  a  particular  case. 

In  Nutt  V.  Bourdieu  (a),  Lord  Man^ld  defines  barratry 
nearly  in  the  same  terms,  viz.,  as  partaking  of  something 
criminal,  and  as  committed  against  the  owners  by  the  master 
or  mariners. 

And  Lord  Hardwicke,  in  Lewen  v.  Suasso  (6),  had  before 
defined  it  to  be  ^'an  act  of  wrong,  done  by  the  master  against 
the  ship  or  goods.'* 
Sailing  out  of  In  Robertson  v.  Ewer  (c),  BuUer,  J.,  upon  the  trial,  was 
ieavejn  breach  of  Opinion  (and  it  does  not  appear  upon  the  argument  to  have 
Tn^i^^^  been  denied  by  the  Court)  that  saUing  out  of  port  without 
of  which  the    leave,  in  breach  of  an  embargo,  in  consequence  of  which  the 

owners  inttain-  °  ^ 

ed  a  losi»  in 

(a)  1 T.  R.  323,  post.  (c)  1  T.  R.  127. 

{jb)  Posteth.  147,  tit.  Asiunmce. 
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owners  afterwards  sustained  a  loss  in  respect  of  seamen's  »eainen*8  wages 

and  profisionSy 

wages  and  provisions,  by  the  detention  of  the  ship,  was  bar-  by  the  deten- 
ratry.  The  only  question  mad^  by  the  Court  was,  whether  Dmitry. 
a  loss  of. this  kind  were  recoverable  on  a  policy  upon  'the 
body  of  the  ship/  And  although  it  was  urged  in  argument 
lor  the  defendant  that  what  was  done  by  the  master  had 
been  intended  for  the  benefit  of  the  owners,  the  Court  did 
not  advert  to  it  as  a  point  at  all  material  to  the  decision  of 
the  question. 

"  After  these  various  decisions  of  Courts  of  Law,  we  are 
certainly  warranted  in  pronouncing,  that  a  fraudulent  breach 
of  doty  by  the  master  in  respect  to  his  owners ;  or,  in  other 
words,  a  breach  of  duty,  in  respect  to  his  owners,  with  a 
criminal  intent,  or  ex  maleficiOf  is  barratry.  And  with 
respect  to  the  owner  of  the  ship  or  goods,  whose  interest  is 
to  be  protected  by  the  policy,  it  can  make  no  difference  in 
die  reason  of  the  thing,  whether  the  prejudice  he  suffers  be 
oving  to  an  act  of  the  master,  induced  by  motives  of  advan- 
tage to  himself,  malice  to  the  owner,  or  a  disregard  to  those 
liws  which  it  was  the  master's  duty  to  obey,  and  which  (or 
'  k  would  not  be  barratry)  his  owners  relied  upon  his  observ- 
ing. It  has  been  strongly  contended,  on  the  part  of  the  if  the  conduct 
defendant,  that  if  the  conduct  of  the  master,  although  crimi-  of  the  master  is 

»  o  cnminal  with 

ftu  m  respect  of  the  state,  were,  in  his  opinion,  likely  to  respect  to  the 
^vance  his  owner's  interest,  and  intended  by  him  to  do  so,  SSt,**aUhou«h 
it  will  not  be  barratry ;  but  to  this  we  cannot  assent    For  it  **" 

»  '  opinion  to 

>a  not  for  him  to  judge  in  cases  not  entrusted  to  his  discretion,  advance  hia 
^  to  suppose  that  he  is  not  breaking  the  trust  reposed  in  interest, 
him  but  acting  meritoriously  when  he  endeavours  to  advance 
^  mterest  of  his  owners  by  means  which  the  law  forbids, 
^  which  his  owners  also  must  be  taken  to  have  forbidden, 
ttd  not  only  from  what  ought  to  be,  and  must  therefore 
be  presamed  to  have  been,  their  own  sense  of  public  duty, 
but  also  from  a  consideration  of  the  risk  and  loss  likely  to 
foDow  from  the  nse  of  such  means.  In  laying  down  this  doc- 
trine, we  feel  ourselves  supported  by  the  several  eminent 
authorities  already  referred  to.    And  in  giving  this  opinion, 
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we  do  not  feel  any  apprehension  that  simple  deviations  will 
be  turaed  into  barratry  to  the  prejudice  of  the  underwriters ; 
for,  unless  they  be  accompanied  with  fraud  or  crime,  no  case 
of  deviation  will  fall  within  the  true  definition  of  barratry,  as 
above  laid  down.  Another  argument  was  used,  which  hardly 
appears  to  have  been  used  seriously ;  namely,  that  the  cap- 
tain, in  this  case,  united  in  himself  the  two  characters  of 
supercargo  and  captain,  and  that,  as  captain,  he  must  be 
considered  as  obeying  the  directions  of  his  owners,  given  to 
himself,  as  captain,  by  himself,  in  his  character  of  super- 
carga  It  is  sufficient  to  state  such  an  argument,  to  show  it 
can  have  no  weight.  The  directions  of  the  owners  aa  to  the 
conduct  of  the  voyage,  and  as  to  the  places  where  the  trade 
was  to  be  carried  on,  are  to  be  looked  for  in  their  instruc- 
tions: which,  coupled  with  their  duty  to  their  country,  mus^ 
during  every  moment  of  the  voyage,  be  considered  aa  either 
expressly  or  impliedly  directing  the  captain  to  conduct  the 
ship  to'  those  places  only  where  trade  might  be  carried  on 
without  violating  the  laws  of  their  country." 
The  plaintiffs,  therefore,  retained  their  verdict 
A  deviarion  hj  where,  in  the  case  of  Bottomley  v.  Bovitt,  (a)  the 

the  master      master  is  called  upon  to  exercise  his  own  discretion,  and  only 

through  a  mis-  ,  , 

take  as  to  the  errs  in  judgment,  and  not    ex  maleficio,'*  it  does  not  amount 

iiutmd^<ms  or  barratry.   Thus  in  a  case  in  which  the  captain  of  a  ship 

a  misapprehen-  mistook  the  meaning  of  his  instructions,  or  erred  as  to  the 

lion  of  the  bett  ,  , 

mode  of  carry-  best  mode  of  Carrying  them  into  effect,  it  was  insisted  at  the 
e^ct  f^l^t  ^^^^  behalf  of  the  assured,  that  the  plaintiff  was  entitled 
to  recover  for  a  loss  by  barratry.  Lord  Chief  Justice  AbbM 
told  the  jury  that  barratry  meant  an  act  of  the  master  in 
fraud  of  his  duty  to  his  owner.  A  mere  mistake  of  the  cap- 
tain as  to  the  meaning  of  his  instructions,  or  a  misapprehen- 
sion of  the  best  mode  of  carrying  them  into  effect,  would  not 
amount  to  barratry ;  and  he  directed  the  jury  to  find  for  the 
plaintiff,  if  they  were  of  opinion  that  the  captain  acted  in 
fraud  of  his  duty  to  his  owner,  when  he  went  to  New  Zealand 


(a)  5  B.  &  C.  210. 
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instead  of  the  East  Indies;  but  if  they  thought^  on  the  other 
hand,  that  he  merely  mistook  the  meaning  of  the  instructions^ 
or  the  best  mode  of  acting  for  the  purpose  of  carrying  them 
into  effect^  then  to  find  for  the  defendant."  Upon  this  point 
the  jury  found  for  the  defendant. 

And  where  in  Todd  v.  Ritchie^  (a)  which  was  an  action 
00  a  policy,  the  loss  was  averred  to  be  by  barratry  of  the 
master;  and  it  appeared,  that  the  ship  having  sprung  a  leak, 
he  took  her  into  port,  and,  before  any  survey  made,  he  broke 
op  ber  ceiling  and  end-bows  with  crowbars,  thereby  injuring 
her,  and  weakening  her ;  Lord  Ellenborough^  addressing  the 
eonnsel  for  the  plaintiflT,  said, to  constitute  barratry,  which 
ii  a  crime,  the  captain  must  have  been  proved  to  have  acted 
igamst  his  better  judgment,  as  the  case  stands  there  is  a 
whole  ocean  between  you  and  barratry 

Id  the  case  of  Goldsmith  v.  Whitmore^  (V)  it  was  held  that 
Aientence  condemning  as  enemy's  property,  a  cargo  which 
Atf  master  had  barratrously  carried  into  the  enemy's  block- 
^ed  port,  though  he  may  prove  it  to  be  then  enemy's  pro- 
'^,does  not  disprove  the  allegation  that  the  cargo  was  lost 

^  the  captain's  barratrous  act. 
-In  the  case  of  VaUejo  v.  Wheeler ^  (c)  it  was  settled,  we  rj^^  freighter 

•^"^^lect,  that  the  freighter  of  the  ship  is  to  be  considered  as 

W_  .1  owner  of  toe 

owner  of  it  for  the  particular  voyage ;  and  it  seems  al^o  ship,  and  bar. 
^«ly  settled  by  the  same  case,  that  if  an  act  be  committed  commHtedh^ 

the  consent  of  the  owners  of  the  ship,  that  cannot  be 
^^^wtry.    It  was,  however,  in  a  later  case,  insisted  upon  at 
^«  Bar,  that  an  act  of  the  captain,  without  the  consent  of  the 
■^^ners  of  the  goods,  who  were  the  insured,  though  with  the 
^<>tKaent  of  the  owners  of  the  ship,  was  barratry,  so  as  to 
c^^Urge  the  underwriters.    But  this  argument  was  overruled 
^  the  Court ;  and  could  not  have  been  admitted  without  But  an  act  of 
overtomiog  all  former  decisions  upon  the  subject.   Barratry  ^^JJ^'j^n- 
kpGes  something  contrary  to  the  duty  of  master  and  mari-  sent  of  the^ 
oers,  in  the  relation  in  which  they  stand  to  the  owners  of  the  ibip,  though 

(a)  I  Stark.  240.         (6)  3  Taunt.  608.         (e)  Ante,  p.  323. 
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priTityU\he    ^^^P  >         although  they  make  themselves  liable  to  the 
owners  of  the    owners  of  the  goods  for  misconduct,  yet  not  for  barratryp 
^^dM»not  ^'hich  can  be  committed  against  the  owners  of  the  shipi  and 
them  only. 

The  case  in  which  this  point  was  settled,  was  Nutt  amd 
others.  Assignees,  ^c.  v.  BourcUeu  (a),  which  was  an  action  oo 
a  policy  of  insurance,  made  by  Hague  before  he  became  ^ 
bankrupt,  on  goods  laden  in  the  ship  Rachette  (otherwise  the 
BeUona)  for  a  voyage  from  London  to  RocheUe,  subscribed 
by  the  defendant  for  ISOL  at  1/.  10^.  per  cent,  premium. 
The  cause  was  tried  at  Guildhall  before  Mr.  Justice  BuUer, 
when  a  verdict  was  found  for  the  plaintiff,  subject  to  the 
opinion  of  the  Court  upon  the  following  case:  That  the 
bankrupt  shipped  on  board  the  vessel  in  question  goods  lo 
the  amount  of  IfiOOL  for  Rochelle.  That  the  captain,  by 
the  instigation  and  direction  of  Messrs  Le  Grands^  the 
owners  of  the  ship,  went  with  the  ship  and  cargo  to  BouT' 
deaux  instead  of  Rochelle,  where  the  cargo  was  sold  by  the 
agent  of  Le  Grands.  That  a  petition  was  presented  by  the 
plaintiffs  to  the  lieutenant-general  of  the  admiralty  of  Gm« 
enne,  stating  the  whole  of  the  transaction  between  the  bank- 
rupt and  the  owners  and  captain :  that  in  order  to  procure  a 
landing  at  Bourdeaux,  their  original  destination  being  to 
Rochelle,  false  bills  of  lading  were  made  out  by  the  captain, 
at  the  instigation  of  Le  Grand  :  the  petition  ^concluded  with 
a  prayer  for  relief.  In  consequence  of  this  petition,  a  decree 
was  passed,  declaring  Rene  Gruine  (captain)  guilty  of  the 
crime  of  barratry  of  the  master,  for  having  signed  false  bills 
of  lading,  &c.,  for  reparation  whereof,  it  sentenced  him  to 
perpetual  service  in  the  gallies.  It  also  declared  Dominique 
Le  Grand  guilty,  and  convicted  of  having  been  an  instigator 
and  accomplice  of  the  said  barratry  of  the  master,  and 
adjudged  him  to  five  years*  servitude  in  the  gallies :  and  abo 
decreed  that  the  said  Rene  Guine  and  Le  Grand  should  pay 
to  the  plaintiffs  the  amount  of  their  loss,  and  all  charges  and 

(a)  1  T.  R.  323. 
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The  question  on  this  case  is,  whether  the  plamtiffs 
[titled  to  recover  against  the  insurers  ?  After  the  first 
nt, 

Mansfield  said,  that  with  regard  to  the  sentence 
lad  been  passed  abroad,  and  which  had  declared  the 
and  owner  to  have  been  guilty  of  barratry,  it  was 

out  of  the  question.  That  though  it  was  a  most 
OS  judgment,  yet  that  it  was  no  part  of  the  consider- 
'  the  Court  there,  what  was  meant  by  barratry  in  an 
\  policy.  The  question  was  left- entirely  open.  That 
ea  of  barratry  was  manifestly  different  from  the  con- 
n  put  upon  that  word  in  our  own  Courts,  for  they  had 
the  owner  guilty  of  barratry,  which  was  entirely 
mt  to  every  definition  of  barratry  which  had  ever 
id  down  in  an  English  Court  of  Justice. 
Mansfield  delivered  the  opinion  of  the  Court  (a). 

questions  upon  mercantile  transactions,  but  more 
arly  upon  policies  of  insurance,  are  extremely  import- 
I  ought  be  settled.    The  general  question  here  is  on 
Btruction  of  the  word  barratry  in  a  policy  of  insurance, 
mewbat  extraordinary  that  it  should  have  crept  into 
ces,  and  still  more,  that  it  should  have  continued  in 
» long ;  for  the  underwriter  insures  the  conduct  of  the 
p  whom  he  does  not  appoint,  and  cannot  dismiss,  to 
ler^  who  can  do  either  (6).   The  point  to  be  consi- 
I,  whether  barratry,  in  the  sense  in  which  it  is  used  in  ^Yb^*^^ 
icies  of  insurance,  can  be  committed  against  any  but  mitted  against 
lers  of  the  ship  ?    It  is  clear,  beyond  contradiction,  ^nenVf^tbe 
rannot ;  for  barratry  is  something  contrary  to  the  duty  "^^P* 
master  and  mariners,  the  very  terms  of  which  imply, 
must  be  in  the  relation  in  which  they  stand  to  the 
of  the  ship.  The  words  used  are  master  and  mariners, 
re  very  particular.  An  owner  cannot  commit  barratry. 

e  Court  had  declared  that    borough  says  in  the  previous  case 
\  argument  was  unneces-    of  Earle  o.  Rowcroft,  8  East,  p.  133, 
and  ante,  p  334 

s  also  what  Lord  Ellen- 
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He  may  make  himself  liable  by  his  fraudulent  conduct  to  the 
owner  of  the  goods,  but  not  as  for  barratry.   And,  besides, 
barratry  cannot  be  committed  against  the  owner  with  his 
consent ;  for  though  the  owner  may  become  liable  for  a  cmi 
loss  by  the  misbehaviour  of  the  captain,  if  he  consents,  yet 
that  is  not  barratry.   Barratry  must  partake  of  something 
criminal,  and  must  be  committed  against  the  owner  by  the 
master  or  mariners.    In  the  case  of  VaUgo  and  Wheeler^ 
the  Court  took  it  for  granted  that  barratry  could  only  be 
committed  against  the  owner  of  the  ship.   The  point  is  too 
clear  to  require  any  further  discussion.'* 
The  posiea  was  delivered  to  the  defendant. 
If  an  owner  be     It  b  clear,  that  if  the  owner  be  also  the  master  of  the  ship, 
ho  cu^oTi^r       ^^^9  ^hich  in  another  master  would  be  construed  bar- 
mit barratry,    ratry,  Cannot  be  so  in  him;  because  such  doctrine  would 
militate  against  one  of  the  rules  laid  down  in  a  former  part  of 
this  section,  namely,  that  no  man  shall  be  allowed  to  derive 
a  benefit  from  his  own  crime,  which  be  would  do,  were  be  to 
recover  against  the  insurer  for  a  loss  occasioned  by  his  own 
act.    But  where  the  person,  who  acts  as  master  of  the  ship, 
is  proved  to  have  carried  her  out  of  her  course  for  fraudulent 
purposes  of  his  own,  that  is  primd  facie  evidence  of  barratry, 
so  as  to  entitle  the  assured  to  recover  against  the  underwriter, 
without  requiring  him  to  prove  negatively  that  such  captun 
was  not  the  owner,  or  shewing  who  really  was  so.    The  fact 
of  his  being  owner  must  be  established  by  the  underwriter, 
in  discharge  of  whom  it  ia  to  operate,  (a) 
Themor^       This  rule  respecting  the  same  person  being  both  owner 
tufficientlv^Sie        master  has  been  extended  in  the  Court  of  Chancery  to  a 
able^him  from  Lcwen  V.  Suosso  (6),  where  such  an  owner  and  master, 

committing      jiftcr  mortffaginff  his  ship,  had  committed  barratry ;  and  when 

barratry  if  he      ,  .         ,  .  i  ... 

be  also  the  the  mortgagee  brought  an  action  at  law  agamst  the  insurer  to 
T^^^r.         recover  damages  for  tbe  loss  which  he  had  sustained  by  this 


(a)  Ro88  V.  Hunter,  4  T.  R.  33.     Postlethw.  Diet  1  vol.  147,  mUe, 

See  ante,  p.  330.  p.  336. 

(6)  III  Chancery,   16  Geo.  2; 
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act  of  barratry,  the  Court  still  considering  the  mortgagor  as 
the  owner,  granted  an  injunction. 
The  facta  of  that  case  were  these.    The  plaintiff  in  equity  "^ere  the 

...  ..  .        ownorand  mas- 

baving  been  sued  at  law  upon  a  policy  of  insurance  against  ter  ofaship 
the  barratry  of  the  master,  which  was  also  the  loss  assigned  ^  h"  sSp^' 
in  the  declaration,  brought  his  bill  in  Chancery  to  be  relieved,  ^J^^'JJ^^!^ 
■nd  for  an  injunction.  The  voyage  insured  was  from  London  and  the  mort- 
to  Marseilles,  and  from  thence  to  some  port  in  Holland.  The  C^on°^^^ 
■aster  sailed  with  the  ship  to  Marseilles,  and  then,  instead  ^^Jf^foJ^S 
of  pursuing  his  voyage,  sailed  to  the  West  Indies,  where  he  ^1^*^^°^^  ^ 
•old  his  ship,  and  died  insolvent.   The  plaintiff  by  his  bill  barratry :  the 
suggested,  that  Matthews,  the  master,  was  also  the  owner  of  ^^'j^^^j^l^ 
the  ship ;  that  he  had,  before  the  voyage,  entered  mto  a  injunction 

"  ^  reftram  the 

bottomry  bond  to  the  defendant  for  SOO^,  and  afterwards,  by  proceedings. 

a  bill  of  sale,  had  assigned  over  his  interest  in  the  ship  to  the 

defendant,  as  a  security  for  the  200^ ;  that  Matthews  was, 

oerertheless,  in  equity,  to  be  considered  as  owner  of  the  ship, 

though  in  law  the  ownership  and  property  would  be  looked 

upon  to  be  in  the  defendant ;  and  that  the  owner  of  a  ship 

eoald  not,  either  in  law  or  equity,  be  guilty  of  a  barratry 

concerning  the  ship ;  and  therefore  he  prayed  an  injunction, 

and  that  the  policy  might  be  delivered  up.   The  matters  of 

bet  being  confessed  by  the  answer,  an  injunction  was  moved 

for  on  the  principle,  that  a  mortgagor  is  to  be  considered 

ia  equity  as  the  owner  of  the  thing  mortgaged ;  and  that 

Matthews,  the  master,  being  owner,  could  not  be  guilty  of 

barratry. 

Lord  Hardwicke. — Barratry  is  an  act  of  wrong  done  by 
the  master  against  the  ship  and  goods ;  and  this  being  the 
ease  of  a  ship,  the  question  will  be.  Who  is  to  be  considered 
tt  the  owner?  Several  cases  might  be  put  where  barratry 
nay  be  assigned  as  the  breach  of  an  insurance,  and  barratry 
ornot  is  a  question  properly  determinable  at  law :  but  in  this 
»8e  it  is  not  so,  for  Courts  of  Law  will  not  consider  a  mort- 
ragor  as  having  any  right  or  interest  in  the  thing  mortgaged ; 
nd  a  man  may  frequently  come  into  equity  for  relief  in 
pspect  of  a  part  only  of  his  case.   It  might,  indeed,  be  con- 
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sidered  at  law,  whether  what  the  master  has  donei  wheAer 
he  be  owner  or  not^  did  not  amount  to  a  breach  of  contnet 
as  master,  and  so  to  a  barratry :  it  may  likewise  be  so  cooii- 
dered  in  this  Court.  But  at  law  a  defendant  cannot  read 
part  of  a  plaintiff's  answer  to  a  bill  filed  against  him  here: 
the  whole  answer  must  be  read,  which  has  often  heen  a  ream 
for  this  Court  to  interpose  by  injunction  upon  a  plaint  at  law; 
and  considering  the  mixed  nature  of  this  casoi  I  think  ao 
injunction  ought  to  be  granted." 

And  it  was  decided  in  the  case  of  Hatehckv.HameiB  (a)i 
that  even  if  the  parties  insert  in  the  policy  that  the  insurance 
shall  be  upon  the  ship  in  any  lawful  trade,  if  the  captain  con- 
mit  barratry  by  smuggling,  the  underwriters  are  answerable. 
For  otherwise  the  word  barratry  should  be  struck  out  of  the 
policy ;  and  most  clearly  the  stipulation  in  the  policy  respect- 
ing the  employment  of  the  ship  in  a  lawful  trade,  must  meaSi 
as  was  said  by  Lord  Kenyan  in  delivering  the  unanimoui 
opinion  of  the  Court,  the  trade  on  which  she  is  sent  by  the 
owners. 

A  \on  is  well  A  loss  by  barratry  is  well  alleged,  though  it  be  proved  to 
happed  by^*  ^^^^  happened  by  the  joint  act  of  an  enemy,  aided  by  some 

barratry  though  of  the  crcw.    Indeed,  it  should  seem,  it  would  be  good  alw 
it  be  proved  to 

have  taken  if  laid  the  Other  way;  at  least  Lord  EUenborough  allowed  a 
jo'inTact  of  the  plaintiff  under  similar  circumstances  to  recover,  where  the 
the  cJijw^''^^^  loss  was  laid  to  have  been  by  capture  (b). 

So  if  a  loss  be  alleged  to  have  happened  by  the  perils  of 
the  sea,  it  is  supported  by  proof  of  the  ship  being  wrecked, 
although  this  may  have  been  occasioned  by  the  barratry  of 
the  master  and  mariners  (c). 

Hitherto  we  have  considered  barratry,  only  as  it  affects 
the  rights  of  the  insurer  and  insured,  which  is  certainly  the 
material  point  of  view  in  our  present  inquiry :  but  before  we 
come  to  the  conclusion  of  this  section,  it  will  be  proper  to 

(a)  3  T.  R.  277.  son,  2  Camp.  620. 

{b)  Toulmin  r.  Anderson,   I  (c)  Heyman  o.  Parish,  2  Camp. 

Taunt.  227.    Mucks  v,  Thornton,  148,  and  see  ante,  p.  285. 
1  Holt,  38.  Archangeln  v.  Thorop- 
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ike  notice  of  those  positive  regulations,  which  exist  in  this 
nd  other  countries,  for  the  punishment  of  those  who  are 
[aOty  of  some  of  the  more  heinous  acts  of  barratry. 

1.  By  the  ordinances  of  Middleburgh^  Rotterdam^  and 
Imfntrgh^  if  any  act  of  barratry  be  committed  by  the  master, 
iriouB  degrees  of  punishment,  sometimes  amounting  even  to 
lesth,  are  inflicted  upon  him,  proportioned  to  the  enormity 
f  his  guilt  (a). 

2.  Various  enactments  have  at  different  periods,  from  the  The  Uwi 

eign  of  Charles  the  Second,  been  made  in  this  country  for  ^uhmmt^f 

he  punishment  of  masters  and  mariners  in  charge  of  ships,  S^'^jJ^*^'^ 

od  other  persons  wilfully  casting  away,  burning,  or  otherwise  casting  away, 
*     •  I-    L-    /iL\  OTsettingfire 

estroymg  such  ship  (6).  to  ships : 

And  now  by  the  7  &  8  Geo.  4,  c.  30,  s.  10,  it  is  enacted,  i.  Damaging, 

that  if  any  person  shall  unlawfully  and  maliciously  damage,  by**fi[^* 

iherwise  than  by  fire,, any  ship  or  vessel,  whether  in  a  com- 

lete  or  unfinished  state,  with  intent  to  destroy  the  same,  or 

» render  the  same  useless,  every  such  offender  shall  be 

iflty  of  felony,  and  being  convicted  thereof,  shall  be  liable, 

the  discretion  of  the  Court,  to  be  transported  beyond  the 

18  for  the  term  of  seven  years,  or  to  be  imprisoned  for  any 

rm  not  exceeding  two  years;  and  if  a  male,  to  be  once, 

rice,  or  thrice  publicly  or  privately  whipped,  (if  the  Court 

lall  so  think  fit)  in  addition  to  such  punishment.  Other 

romions  on  this  subject,  in  this  statute,  were  repealed  by 

Wm.  4,  and  1  Vict.  c.  89,  by  which  it  is  enacted,    That  2.  Setting  fire 

hosoever  shall  unlawfully  and  maliciously  set  fire  to,  cast  away!!^  other- 

»ay,  or  in  anywise  destroy  any  ship  or  vessel,  either  with  rny^g^jTw^hf 

tent  to  murder  any  person,  or  whereby  the  life  of  any  j^*^***^ 

irson  shall  be  endangered,  shall  be  guilty  of  felony,  and 

iog  convicted  shall  suffer  death*'  (c). 

"  That  whosoever  shall  unlawfully  exhibit  any  false  light 


a)  2  Mag.  71,  112,  215.  c.  12,  8.  3 ;  43  Geo.  3,  c.  113,  &c. 

22  &  23  Gar.  2,  c.  11,  s  12;        (c)  Sect.  4. 
nne,  stat  2,  c.  9,  8.  4  ;  4  Geo.  1, 
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or  signal,  with  intent  to  bring  any  ship  or  Tossel  into  danger, 
or  shall  unlawfully  and  maliciously  do  anything  tending  to 
the  immediate  loss  or  destruction  of  any  ship  or  vessel  in 
distress,  shall  be  guilty  of  felony,  and  being  convicted  thereof 
shall  suffer  death  {a). 

4.  Setting  fire  "  That  whosoever  shall  unlawfully  and  maliciously  set  fire 
i^av^OTother-  ^o,  OT  in  anywise  destroy  any  ship  or  vessel,  whether  the 
anj^shlp^^tfa^  same  be  complete,  or  in  an  unfinished  state,  or  shall  unlaw- 
intenttopre-  fully  and  maliciously  set  fire  to,  cast  away,  or  in  anywise 
ai^er,or^  destroy  any  ship  or  vessel,  with  intent  thereby  to  prejudice 
underwnter,  owner  or  part-owner  of  such  ship  or  vessel,  or  of  any 

goods  on  board  the  same,  or  any  person  that  hath  under- 
written, or  who  shall  underwrite  any  policy  of  insurance  upon 
such  ship  or  vessel,  or  on  the  freight  thereof,  or  upon  any 
goods  on  board  the  same,  shall  be  guilty  of  felony,  and  being 
convicted  thereof,  shall  be  liable,  at  the  discretion  of  the 
Court,  to  be  transported  beyond  the  seas  for  the  term  of  the 
natural  life  of  such  offender,  or  for  any  term  not  less  than 
fifteen  years,  or  to  be  imprisoned  for  any  term  not  exceeding 
three  years"  (6). 

5.  Impeding  That  whosoever  shall  by  force  prevent  or  impede  any 
dwouringto*'  P^^son  endeavouring  to  save  his  life  from  any  ship  or  vessel 
wjre  his  life     which  shall  be  in  distress,  or  wrecked,  stranded,  or  cast  on 

trom  a  soip  in 

diitrew.&c.  shore  (whether  he  shall  be  on  board,  or  shall  have  quitted 
the  same)  shall  be  guilty  of  felony,  and  being  convicted 
thereof,  shall  be  liable,  at  the  discretion  of  the  Court,  to 
be  transported  beyond  the  seas,  for  the  term  of  the  natural 
life  of  such  offender,  or  for  any  term  not  less  than  fifteen 
years,  or  to  be  imprisoned  for  any  term  not  exceeding  three 
years. (c)  That  whosoever  shall  unlawfully  and  maliciously 
destroy  any  part  of  any  ship  or  vessel  which  shall  be  in 
distress,  or  wrecked,  stranded,  or  cast  ashore,  or  any  goods, 
merchandise,  or  articles  of  any  kind,  belonging  to  such  ahip 
or  vessel,  shall  be  guilty  of  felony,  and  being  convicted 
thereof,  shall  be  liable  at  the  discretion  of  the  Court,  to  be 

(a)  Sect.  6.  (b)  Sect  6.  -  (c)  Sect.  7. 
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1  sported  beyond  the  seas,  for  any  term  not  exceeding 
sen  years,  nor  less  than  ten  years,  or  to  be  imprisoned  for 

Xerm  not  exceeding  three  years"  (a). 
L  By  the  11  &  12  Wm.  3,  c.  7,  s.  9,  (made  perpetual  by 
jreo.  1|  c.  19)  it  is  enacted, 

"  That  if  any  commander  or  master  of  any  ship,  or  any  Piracy, 
aman  or  mariner,  shall  in  any  place,  where  the  admiral  Bimning  awij 
ath  jurisdiction,  betray  hb  trust  and  turn  pirate,  enemy,  or  w  oi^o'or^ 
ebel,  and  piratically  and  feloniously  run  away  with  his  or 
beir  ship  or  ships,  or  any  barge,  boat,  ordnance,  ammuni- 
lon,  goods  or  merchandises ;  or  yield  them  up  voluntarily  to 
my  pirate,  or  shall  bring  any  seducing  messages  from  any 
pirate,  enemy,  or  rebel,  or  consult,  combine,  or  confederate 
vitb,  or  attempt  or  endeavour  to  corrupt  any  commander, 
naster,  officer,  or  mariner,  to  yield  up,  or  run  away  with  any 
ihip,  goods,  or  merchandises,  or  turn  pirate,  or  go  over  to 
pirates,  or  if  any  person  shall  lay  violent  hands  on  his  com- 
mander, whereby  to  hinder  him  from  fighting  in  defence  of 
lit  ship  and  goods  committed  to  his  trust,  or  shall  confine  his 
naster,  or  make,  or  endeavour  to  make  a  revolt  in  the  ship, 
ihall  be  adjudged,  deemed,  and  taken  to  be  a  pirate,  felon, 
ind  robber,  and  being  convicted  thereof,  according  to  the 
lirections  of  this  act,  shall  have  and  suffer  pains  of  death, 
OSS  of  lands,  goods,  and  chattels,  as  pirates,  felons,  and 
robbers  upon  the  seas  ought  to  have  and  suffer.*' 

And  now  by  the  7  Wm.  4,  and  1  Vict.  c.  88,  s.  3,  it  is 
ioacted,  That  persons  convicted  of  any  offence,  which  by 
it  acts  referred  to  in  that  section  amount  to  piracy,  shall  be 
iable  to  be  transported  for  life,  or  for  any  term  not  less  than 
ifteen  years,  or  to  be  imprisoned  for  any  term  not  exceeding 
hree  years"  (6). 


M  Sect  8.  c.  11,  as  to  the  ofience  of  not  re- 

{b)  And  see  the  provisions  of    sitting  pirates  and  enemies. 
(Car.  2,  C.6,  and  32  &  23  Car.  2, 
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SECTION  XIV. 

"  AND   OP   ALL   OTHER  PBRILS|   LOSSES^    AND  MISFORTUNES, 
THAT  HAVE  OR  SHALL  COME,  ftc.** 

The  effect  of  The  insertion  in  the  policy  of  the  general  words  by  which 
wor£^°^  the  underwriters  undertake  upon  themselves  "  all  other 
^er  perils,  perils,  losses,  and  misfortunes,  that  shall  come  to  the  hurt, 
detriment,  or  damage,  of  the  ship  or  goods  in  the  Toyage,** 
has  the  effect  of  providing  for  any  doubts  which  might  arise 
as  to  cases  which  come  nearly,  but  not  precisely,  under  the 
specified  causes  of  loss.  In  CuUen  v.  Butler  (a).  Lord  Ellen- 
borough  says,  *'The  extent  and  meaning  of  the  general 
words  have  not  yet  been  the  immediate  subject  of  any  judi- 
cial construction  in  our  Courts  of  law.  As  they  must,  bow- 
ever,  be  considered  as  introduced  into  the  policy  in  further- 
ance of  the  objects  of  marine  insurances,  and  may  have  the 
effect  of  extending  a  reasonable  indemnity  to  many  cases  not 
distinctly  covered  by  the  special  words,  they  are  entitled  to 
be  considered  as  material  and  operative  words,  and  to  hare 
due  effect  assigned  to  them  in  the  construction  of  this  instru- 
ment ;  and  which  will  be  done  by  allowing  them  to  compre- 
hend and  cover  other  cases  of  marine  damage  of  the  like 
kind  with  those  which  are  specially  enumerated  and  occa- 
sioned by  similar  causes.'*  Emerigon^  (6)  in  discussing  the 
general  rule,  that  assurers  answer  for  all  loss  and  damages 
that  happen  on  the  sea,  says,  that  it  is  to  prevent  doubts  and 
vain  disputes,  that  in  the  printed  policies  the  following  words 
have  been  inserted ;  and  then  he  instances  the  general  words 
to  be  found  in  the  policies  of  most  of  the  principal  ports  on 
the  continent :  ^*  All  inconveniences,  perils,  and  cas  forfuits^ 
(which  may  be  translated  as  misfortunes,  accidents,  &c } 

(a)  5  M.  &  S.  465. 

ih)  In  c.  12,  I.  1,  p.  300,  of  his  Traite  d' Assurances. 
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rbich  may  happen,"  and  generally  of  "  all  perils  and  fortunes  "^^"^'j,^®^^^ 
vhich  may  happen  in  what  manner  soever^  and  which  can  be  same  rule  in 
magined/*  is  the  provision  to  be  found  in  the  policies  of  Bor-  Assurances. 
ieaux  and  Antwerp.   Thus  if^  as  in  the  case  of  Gordon  v. 
tUmmingion  (a),  a  ship  be  burnt  to  prevent  her  falling  into 
the  hands  of  the  enemy,  and  it  be  a  doubt  whether  this  be  a 
loss  by  "  fire**  or  by    enemies,*'  it  comes  at  any  rate  under 
the  general  term  of   all  other  perils"  expressed  in  the  policy, 
tnd  oucht  to  be  protected  by  them :  for  if  it  be  not  a  loss,  "  genenX 

®  words "  are  to 

Strictly  speaking,  by    enemies*'  or  by    fire,"  it  is  a  loss  by  a  be  restrained 

peril,    ejusdem  generis''   But  these  general  words  are  to  be  |^  peSToMhe 

restrained,  in  construction,  to  perils  of  the  same  kind  with  JJI^^^^^ed 

those  more  particularly  mentioned  in  the  policy.  in  the  policy. 

Thus  in  the  case  of  Butler  v.  Wildman  (6),  which  has  been  Where  the 

before  mentioned,  where  the  captain  of  a  Spanish  ship,  in  Spa^^dUp 

order  to  prevent  a  quantity  of  dollars  from  falling  into  the  Jj^^f  do?Si 

hinds  of  the  enemy  by  whom  he  was  about  to  be  attacked,  overboard,  to 

threw  them  into  the  sea.  and  was  immediately  afterwards  ^Hng  into  the 

captured.   The  policy  was  in  the  common  form,  and  declared  e^lyby whom 

the  perils  insured  against  to  be  of  the  ''seas,  men-of-war,  he  was  about 

^  to  be  attacked, 

enemies,  jettisons,  &c.,  and  of  all  other  perils,  losses,  and  and  was  after- 
misfortunes,  that  had  or  should  come  to  the  hurt,  &c.:'*  it  |hufi/J|^ta' 
was  decided,  that  if  this  was  not  strictly  speaking  a  loss  joss  by  jettison, 
by  "jettison,"  it  was  at  any  rate  something  ejusdem  generis ^  ^^f^^^*^ 
>nd  therefore  falls  under  the  general  words  ''  all  other  losses  the  words  all 
wd  mUfortunes,  &c*'  2^;^'  P^"*"* 

8o  also  in  another  recent  case  of  Phillips  and  another  v. 
&rW(c),  which  was  an  action  on  a  policy  of  insurance  in 
the  usual  form.  For  twelve  months,  at  sea  and  in  port,  the 
lost  averred  was  as  follows :  ''  that  the  ship  having  arrived  in 
the  harbour  of  St.  John,  in  the  province  of  New  Brunswick, 
and  discharged  her  cargo,  it  became  necessary  to  place  her, 
and  she  was  accordingly  placed,  in  a  graving  dock,  there  to 


(a)  I  Camp.  123,  ante,  pp.  269*  where  the  case  is  more  fully  stated. 
82.  (c)  5  B.  &  A.161. 

(&)  3  B.  &  A.  398,  ante,  p.  285, 


350 


Of  all  other  Perils^  LosseSj  ^c.       [part  u 


be  repairedi  and  near  to  a  certain  wharf  in  the  graving  dock; 
and  that  whilst  she  was  there,  by  the  violence  of  the  wind  and 
the  weather,  she  was  thrown  over  on  her  side,  whereby  she 
struck  the  ground  with  great  violence,  and  was  bilged,  &c.* 
To  this  the  defendant  demurred  spedally.  Abboii,  C.  J. — 
I  am  of  opinion  that  the  plaintiff  is  entitled  to  recover.  In 
this  case  he  has  not  entangled  himself  with  any  particular 
allegation,  but  has  shown  fully  the  manner,  time,  and  place  of 
the  loss.  This,  it  is  to  be  observed,  was  a  policy  upon  the 
ship  for  time  at  sea  and  in  port.**  His  Lordship,  after 
stating  the  facts,  said,  Now  I  think  that  it  is  clearly  alleged, 
that  this  was  a  loss  happening  in  port :  and  then  the  question 
will  be,  whether  it  is  a  loss  falling  within  any  of  the  perils 
insured  against.  Now,  the  perils  insured  against  are  '  of  the 
seas,  men-of-war,  &c.,  and  of  all  other  perils,  losses,  and 
misfortunes  that  have  or  shall  come  to  the  hurt,  detriment,  or 
damage  of  the  said  ship.'  These  general  words  are  indeed 
restrained,  in  construction,  to  perils  '  ^usdem  generis^  with 
those  specified,  and  to  fall  within  the  gefieral  words  of  the 
policy.  There  must,  therefor^,  be  judgment  (br  the  plaintiff." 

This  subject  was  very  fully  considered,  and  all  the  eases  on 
it  referred  to,  in  the  recent  and  important  case  of  Devamx 
r Anson  {a).  The  declaration  averred  that  the  *'ship  was 
broken,  damaged,  and  destroyed,  and  rendered  wholly  inca* 
pable  of  pursuing  the  said  voyage,  by  certain  perils  which 
the  said  assurers,  by  the  said  policy,  did  take  upon  them- 
selves, to  wit,  by  the  accidental  breaking  and  giving  way  of 
the  tackle  and  supports  whereby  the  said  ship  was  supported, 
in  being  moved  from  a  certain  dock;  in  consequenee  of 
which  breaking  and  giving  way,  the  siud  ship  struck  violently 
against  the  sand,  and  was  bilged,  broken,  destroyed,  damaged, 
and  rendered  incapable  of  pursuing  the  said  voyage,  &c.** 
The  defendants  traversed  the  allegation  that  the  ship  was 
broken,  damaged,  and  destroyed,  and  rendered  incapable  of 
pursuing  the  voyage,  by  any  perils  which  the  said  assurers 


(a)  7  Scott,  507 ;  5  B.  N.  C.  519. 
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by  the  said  policy  did  take  upon  themselves.**   Lord  Chief 
Justice  Ihulal,  after  referring  to  the  other  parts  of  the  case^ 
nidi "  The  point  remaining  to  be  considered  is,  whether  the 
Ion  was  occasioned  by  any  of  the  perils  insured  against  by  the 
policy.  It  is  to  be  observed  that  the  words  in  the  policy  are 
ferj  krge :  the  policy  not  only  enumerates  *  perils  of  the  sea/ 
but  aD  other  perik,  losses^  and  misfortunes  that  had  or  should 
eone  to  the  hurt,  detriment^  or  damage  of  the  subject-matter 
•f  the  insurance ;  and  the  cases  cited  by  the  plaintiff  of 
Cmuthers  v.  Sydebotham  {a),  Fletcher  v.  Inglis  (b),  and 
PUfy$  V.  Barber  (c)«  are  sufficient  to  shew,  that  a  loss 
ccciiioned  by  the  endeavour  to  get  the  vessel  afloat  from  the 
dock  b  which  she  has  just  been  repaired,  was  a  loss  within 
Ae  policy.    Indeed,  the  difficulty  which  has  arisen  upon  this 
?oiot  in  former  cases,  has  rather  turned  upon  the  question 
Hiether  such  a  loss  was  properly  described  in  the  declaration 
^  a  loss  by  the  perils  of  the  sea,  than  to  any  doubt  as  to  its 
^fling  within  the  general  terms  of  the  policy;  and  in  the 
i^i^csent  case  that  difficulty  is  avoided  by  the  mode  in  which 
be  loss  is  described  in  the  declaration.** 

It  may  properly  enough  be  mentioned  under  this  head.  Ship  missing 
i«t  if  a  ship  has  been  missing,  and  no  intelligence  received  ^fn°a  reuon- 
"  her  within  a  reasonable  time  after  she  sailed,  it  shall  be 

be  presumed 

rncssnmed  that  she  has  foundered  at  sea.  to  have  foon- 

-And  in  the  case  of  Green  v.  Brown  {d),  the  ship  Charming 
^e^gy  was  insured  in  1739,  from  North  CaroUna  to  London^ 
^h  a  warranty  against  captures  and  seizures,  and  in  an 
ctioii  the  loss  was  laid  in  the  declaration  to  be  by  sinking  at 
An  the  evidence  given  was,  that  she  sailed  out  of  port 
ni  her  intended  voyage,  and  had  never  since  been  heard  of. 
Several  witnesses  proved,  that  in  such  a  case  the  presumption 
^  that  she  perished  at  sea,  all  other  sorts  of  losses  being 
ffvcnlly  heard  of.   It  was  insisted  for  the  defendant,  that  as 
^Httues  and  seizures  were  excepted,  it  lay  upon  the  plaintiff 


dered  at  i 


'•)4M.&S.  77. 
t*)«B.&A.  315. 


(e)  5  B.  &  A.  161. 
\d)  2  Str.  1199. 
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to  prove^  that  the  loss  happened  in  the  particular 
declared  on.  But  Lord  Chief  Justice  Lee  said,  itw« 
unreasonable  to  expect  certain  evidence  of  such  a  loM 
every  body  on  board  b  presumed  to  be  drowned : 
that  can  be  required  is  the  best  proof  the  nature  of  t 
admits  of,  which  the  plamtiff  has  given."  He  therefoi 
to  the  jury,  who  found  according  to  the  plaintiflTs  dec! 

The  same  doctrine  was  held  in  a  more  modem 
Newby  v.  Read  (a),  before  Lord  Man^ld.  It  was  a 
of  covenant  on  a  deed,  in  the  nature  of  a  policy  of  ini 
by  which  the  defendant  was  bound  to  insure  against  i 
happening  before  the  30th  of  November f  1762,  fn 
average.  The  ship  sailed  from  Newcastle  to  Cope 
which  is  usually  about  ten  days'  voyage.  She  was  so 
taken  by  a  French  privateer,  but  ransomed ;  and  s 
proceeded  on  her  voyage  to  Copenhagen  (as  was  pr 
the  ransomers)  in  a  bad  condition.  She  was  never  1 
afterwards,  though  all  due  diligence  had  been  ut« 
several  ships,  which  sailed  after  her,  were  proved 
arrived  safe  at  Copenhagen. 

Lord  Mansfield  told  the  jury,  that  this  evidence  wa 
cient  ground  to  presume  that  she  perished  at  sea,  ui 
contrary  appeared.    The  jury  accordingly  found 
plaintiffs. 

So  in  a  recent  case  of  Koster  v.  Reid  {b\  on  a  ( 
goods  by  a  certain  ship,  it  was  proved  that  she  saile 
voyage  insured  with  the  goods  on  board,  and  never 
at  her  port  of  destination,  and  that  a  few  days  a 
departure  a  report  was  heard  at  the  place  whence  si 
that  she  had  foundered  at  sea,  but  that  the  crew  wer 
The  Court  of  King  s  Bench  held  that  this  was  a  i 
primd  facie  proof  of  a  loss  by  the  perils  of  the  sea,  i 
the  plaintiff  was  not  bound  to  call  any  of  the  crew,  or 
that  he  was  unable  to  procure  their  attendance. 

(a)  Sittings  after  Michaehnas,  3  Geo.  3.  Park  Ins.  p.  148. 
(e)  6  B.  &  C.  19. 
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The  hte  Mr.  J.  Park,  in  his  Treatise,  remarks  (a),  that  he  J?  England 

■UDotbeen  able  to  find  any  regulation  in  the  law  of  England,  no  regulation 

usage  of  merchants,  fixing  a  limited  time,  within  mer^ants,  fix. 
tlich  the  assured  may  demand  payment  for  his  loss,  in  case  JJ^ch 

Bosecounts  arrive  of  the  ship  upon  which  insurance  is  made,  theatsuredmaj 

f  J  r    t  demand  pay- 

'Boeed,  from  the  nature  of  the  thing,  what  shall  be  a  reason-  ment  for  a  lota 
>bfetime  in  such  cases,  must  always  depend  upon  a  variety  of  ^^^no" 
'bfioas  dreamstances.  He  says  "  he  understands,  however,  J^^^^f"^ 
*  practice  has  prevailed  among  insurers,  which  seems  reason- 
able enough,  that  a  ship  shall  be  deemed  lost  if  not  heard  of 
H  lis  months  after  her  departure  (or  after  the  time  of  the 
intelligence  from  her)  for  any  part  of  Europe,  and  in 
twelve  months  if  for  a  greater  distance.   The  only  objection 
such  a  practice  is,  that  the  latter  period  does  not  seem 
Miflicient  in  Ind&a  voyages.    However,  that  is  a  matter  for 
tbe  faiflurer's  consideradon ;  and  even  if  he  should  pay  the 
money  under  a  nustake,  supposing  the  ship  lost  when  it  really 
is  not,  he  might,  as  we  shall  see  hereafter,  if  the  insured  were 
mwilling  to  refund,  recover  it  back,  in  an  action  for  money 
liad  and  received  to  his  use.** 

In  Spain  and  France,  this  matter,  however,  is  not  left  to 
mcertainty ;  but  the  time,  within  which  such  losses  may  be 
demanded,  is  fixed  and  ascertained  by  express  regulations. 
By  the  ordinances  of  the  former,  if  any  ship  insured  on  going  Ordintnoei  oT 
to,  or  coming  from  the  Indies,  is  not  heard  of  in  a  year  and  a 
half  after  her  departure  from  the  port  where  she  loaded,  it  is  Ordinancei  of 
dcdtred  tliat  she  is,  and  shall  be  deemed  lost  (A),  by  those 
<rf  the  latter  it  is  said,  that  if  the  insured  receive  no  news  of 
His  ship,  he  may,  at  the  expiration  of  a  year  for  common 
"Voyages,  reckoning  from  the  day  of  the  departure,  and  after 
^vo  years  for  those  at  a  greater  distance,  make  his  cession  to 
tlie  underwriters,  and  demand  payment,  without  being  obliged 
to  produce  any  certificate  of  the  loss  (c). 

(■)  Park  Ins.  p.  149.  Roux  o.  Salvador,  4  Scott,  p.  29, 

%  2  Magens,  33.  the  rules  mentioned  by  Straccha, 

(«)2Mageiia,  177;  Ord.  of  Lewis,  of  the  "Rota  of  Genoa"  on  this 

^^•»  1. 31,  art  58.   See  also  in  point,  |K>«f,  p.  362. 

****  jadgmant  of  Lord  Abinger, 


A  A 
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SECTION  XV. 

TOTAL  LOSSES  AND  ABANDONMENT. 

And  in  case  of  any  loss  or  misfortune,  it  shall  be  lawful, 
&c." 

The  part  of  the  policy  at  which  we  are  now  arrived,  is  that 
in  which,  under  the  terms  introduced  by  it,  viz. —  "  any  loss** 
or  "  misfortune,**  we  necessarily  have  brought  under  our  con- 
sideration^  in  the  first  place,  the  most  important  distinction 
of  the  different  descriptions  of  losses,  both  with  regard  to 
their  character,  their  amount,  and  the  effect  which  they  have 
respectively,  at  the  time  of  their  happening,  upon  the  con- 
tract between  the  assured  and  the  assurers.    The  principal 
distinction  which  we  shall  find  it  will  be  necessary  to  draw 
between  these  losses,  mentioned  in  the  policy,  is  that  which 
makes  the  essential  difference  between  a  total,  and  what  is 
termed  an  average  loss :  keeping  in  mind  that  the  "  average" 
here  mentioned  has  nothing  to  do  with  "  general  average.'*  * 
We  see  from  the  remaining  words  of  this  sentence,    that  in  m 
case  of  any  loss  or  misfortune  it  shall  be  lawful  for  thes 
assured,  their  factors,  servants  and  assigns  to  sue,  labor,  and  JE: 
travel  for,  in  and  about  the  defence,  safeguard,  and  recovery^ 
of  the  said  goods  and  merchandises,  and  ship,  &c.,  or  any^ 
part  thereof,  without  prejudice  to  this  insurance,  to  the  chargeaa^^ 
whereof  we  the  assurers  will  contribute,  each  one  accord— 1 
ing  to  the  rate  of  quantity  of  his  sum  herein  assured.**  We^ 
shall,  according  to  this  clause  of  the  policy,  have  occasion  too 
consider  in  what  cases  the  assured  can  with  advantage,  and^ 
ought  for  the  benefit  of  all  to  exert  themselves,  through  their  ra 
master  or  agents,  on  any  loss  that  may  arise  during  the  voyage  ^ 
insured ;  and  in  what  cases  it  is  allowed  to  the  assured  by  law, 
and  by  the  usage  and  custom  of  merchants,  to  abandon  the 
adventure  and  the  property  insured  into  the  hands  of  the 
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underwriters^  who  have  taken  upon  themselves  the  responsi- 
bility of  saving  the  assured  harmless  from  those  perils  and 
risks  specified  in  the  policy,  and  subscribed  by  them.  I  have 
stated  that  the  main  distinction  between  the  character  and 
the  amount  of  the  losses  is  usually  drawn,  between  what  are 
total  losses,  and  such  as  are  only  in  their  nature  average 
losses.   It  shall  be  our  present  object  to  discuss  the  law  and 
pnctice  on  each  of  these  descriptions  of  losses  in  their  turn, 
and  first,  we  will  consider  the  law  relating  to  total  losses;  this 
win  also  include  the  question  of  the  law  of  abandonment. 
The  real  character  and  nature  between  an  average  and  a  total 
ion  on  goods,  and  the  doctrine  and  nature  of  abandonment 
ittve  undergone  lately  so  thorough  an  examination  and 
lifting,  in  a  case  which  was  a  writ  of  error,  upon  a  judgment 
of  the  Court  of  Common  Pleas ;  and  the  subject  which  is- 
I      oow  about  to  claim  our  attention,  is  so  ably  handled  by  Lord 
^Unger,  who  delivered  the  judgment  of  the  Court  of  Error, 
Alt  I  think  we  shall  more  readily  understand  the  principles 
bid  down  in  the  earlier  cases  on  this  subject,  when  we  have 
hmi  the  benefit  of  the  light  which  has  been  cast  upon  the 
subject  in  this  important  judgment    The  facts  of  the  case, 
>o  order  to  render  the  doctrine  and  the  principles  laid  down 
^*IK)nthis  subject  intelligible,  will  sufficiently  appear  from  the 
Judgment  as  now  delivered  by  Lord  Abinger^  C.  B.    "  This 
■^as  a  writ  of  error,  upon  a  judgment  of  the  Court  of  Common 
^leas,  in  a  case  of  Roux  v.  Salvador ^  (a)  in  an  action  on  a 
l*^icy  of  insurance,  upon  "  goods  by  the  Roxalane,  at  and 
'^om  any  ports  or  places  in  South  America,  to  a  port  in 
^^mee,  or  the  United  Kingdom"  with  various  liberties  not 
'^^terial  to  be  mentioned. 

By  a  memorandum  written  at  the  foot  of  the  policy,  the 
^^araiice  was  declared  to  be  on  hides,  "  shipped  at  Valpa- 
'^liio,*'  free  of  average  unless  the  ship  were  stranded ;  and  in 
of  average  loss,  the  underwriters  were  to  pay  the 
^xpenie  of  washing  and  drying  in  full.    The  declaration 


(a)  1  Scott,  491 ;  1  B.  N.  C.  536. 
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contains  the  usual  averments^  and  states  that  the  hides  wer 
shipped  at  Valparaiso  ;  that  the  vessel  set  sail  with  them  o 
board  for  Bordeaux,  h  port  in  France,  and  that  in  the  conn 
of  the  voyage  the  hides  became  lost  by  the  perils  of  the  so 
and  never  arrived  at  Bordeaux.  The  plea  is  the  gener 
issue. 

It  appears  by  the  record,  that  the  cause  was  tried,  and 
special  verdict  found,  which,  after  stating  the  facts  necessai 
to  support  those  parts  of  the  declaration  upon  which  n 
question  arises,  sets  forth  the  loss  in  substance  as  follows  > 
that  the  hides  of  the  value  of  1,000/.  having  been  shippe 
in  the  vessel,  she  set  sail  on  her  voyage ;  in  the  progress  < 
which  she  encountered  perils  of  the  sea  and  sprung  a  lea! 
in  consequence  of  which  she  was  compelled  to  put  into  R 
de  Janeiro,  being  the  nearest  port ;  that  her  cargo  was  take 
out,  and  landed,  when  it  was  found,  as  the  fact  was,  that  tli 
hides  were  damaged  by  the  perils  of  the  sea ;  that  by  reaso! 
of  their  being  wetted  by  the  water  issuing  through  the  letk 
and  of  the  consequent  dampness  of  the  hold,  they  wen 
undergoing  a  process  of  fermentation  which  could  not  ix 
checked  ;  that  in  consequence  of  their  progressive  put^efa^ 
tion,  it  was  impossible  to  carry  them,  or  any  part  of  them,  in 
a  saleable  state,  to  the  termination  of  the  voyage ;  and  that 
if  it  had  been  attempted  to  take  them  to  Bordeaux,  tbqr 
would,  by  reason  of  the  putrefaction,  have  lost  the  character 
of  hides  before  their  arrival.  The  special  verdict  further 
states,  that  the  hides  were  in  consequence  sold  at  Bio(k 
Janerio,  by  order  of  the  French  consul  there,  for  the  sum  of 
270/.;  that  they  were  purchased  to  be  tanned,  and  were 
afterwards  tanned.  The  judgment  is  entered  up  for  tte 
defendant :  to  set  aside  which,  this  writ  of  error  is  brought 
It  appears,  from  the  report  of  the  judgment  of  the  Court  o( 
Common  Pleas  upon  this  case,  that  the  learned  Judges  wen 
of  opinion,  that  there  was  a  constructive  loss  in  this  case,} 
it  had  been  followed  by  an  abandonment  to  the  underwriters 
and  that  their  judgment  for  the  defendant  was  founded  upo 
the  want  of  such  abandonment.   It  has  been  urged  befoi 
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HI  in  lapport  of  the  judgmenty  first,  that  there  was  no  total 
loss;  secondly,  that  if  there  were  any  circumstances  which 
might  make  the  loss  amount  to  more  than  an  average  loss, 
tliej  were  not  such  as,  without  an  abandonment,  could  have 
been  converted  into  a  total  loss. 

The  interest  which  the  assured  may  have  in  certain  cases  to 
coDfert  an  average  loss  into  a  total  loss,  may  be  fair  argument 
to  a  jury,  upon  a  doubtful  question  of  fact  as  to  the  nature 
of  the  loss,  or  the  motive  of  abandonment ;  and  in  the  same 
new  that  interest  has  been  adverted  to  by  J  udges,  where  the 
coocIusioDS  to  be  drawn  from  facts  upon  a  special  case,  or 
upon  a  motion  for  a  new  trial,  were  open  to  discussion.  But 
^  neither  authority  nor  principle  for  the  distinction  in  point  ^^1,^^  ^ 
of  law:  whether  a  loss  be  total  or  average  in  its  nature,  must  ^  total  or 

,  ,  average  m  its 

uepend  upon  general  principles.    The  memorandum  does  nature,  mutt 
not  vary  the  rules  upon  which  a  loss  shall  be  average  or  total ;  ^J^ral"^ 
it  does  DO  more  than  preclude  the  indemnity  for  an  ascer-  pn»»«pl««- 
tuned  average  loss,  except  on  certain  conditions.    It  has 
x>o  application  whatever  to  a  total  loss,  or  to  the  principles  on 
vhich  a  total  loss  is  to  be  ascertained. 

Dismissing  this  distinction,  then,  the  argument  rests  upon 
^e  posidon,  that  if  at  the  termination  of  the  risk,  the  goods 
^maio  in  specie,  however  damaged,  there  is  not  a  total  loss, 
^ow,  this  position  may  be  just,  if  by  the  "  termination  of  the 
it  meant  the  arrival  of  the  goods  at  their  place  of  des- 
^ation  according  to  the  terms  of  the  policy.    But  there  is 
^  fallacy  in  applying  those  words  to  the  termination  of  the 
^^enture,  before  that  period,  by  a  peril  of  the  sea.  The 
^^ject  of  the  policy  is  to  obtain  an  indemnity  for  any  loss  the 
^ured  may  sustain  by  the  goods  being  prevented  by  the 
I^enU  of  the  seas  from  arriving  in  safety  at  their  place  of 
^Unation.    If,  by  reason  of  the  perils  insured  against,  the 
SOods  do  not  so  arrive,  the  risk  may  in  one  sense  be  said  to 
We  terminated  at  the  moment  when  the  goods  are  finally 
separated  from  the  vessel.    Whether,  upon  such  an  event, 
the  loss  is  total  or  average,  no  doubt,  depends  upon  circum- 
*Unces.   But  the  existence  of  the  goods,  or  any  part  of 
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them,  in  specie,  is  neither  a. conclusive,  nor  in  many  cases  a 
material  circumstance  to  that  question.    If  the  goods  are  of 
an  imperishable  nature,  if  the  assured  become  possessed  of 
or  can  have  the  control  of  them,  if  they  still  have  an  oppor- 
tunity of  sending  them  to  their  destination,  the  mere  retar- 
dation of  their  arrival  at  their  original  port  may  be  of  no 
prejudice  to  them,  beyond  the  expense  of  reshipment  in 
another  vessel.    In  such  a  case,  the  loss  can  be  but  an 
average  loss,  and  must  be  so  deemed,  even  though  the 
assured  for  some  real  or  supposed  advantage  to  themselves, 
elect  to  sell  the  goods  where  they  have  been  landed,  instead 
of  taking  measures  to  transmit  them  to  their  original  destina- 
tion.   But  if  the  goods,  once  damaged  by  the  perils  of  the 
sea,  and  necessarily  landed  before  the  termination  of  the 
What  con-      voyage,  are,  by  reason  of  that  damage  in  such  a  state,  though 
stttotwatotol    ^j^g  species  be  not  utterly  destroyed,  that  they  cannot  with 
safety  be  reshipped  into  the  same  or  any  other  vessel ;  if  that 
before  the  termination  of  the  original  voyage  the  species  itself 
would  disappear,  and  the  goods  assume  a  new  form,  losing 
all  their  original  character ;  if  though  imperishable,  they  are 
in  the  hands  of  strangers,  not  under  the  control  of  the 
assured;  if  by  any  circumstance  over  which  he  has  no 
control,  they  can  never,  or  within  no  assignable  period,  be  s 
brought  to  their  original  destination;  in  any  of  these  cases,^ 
the  circumstance  of  their  existing  in  specie  at  that  forced^ 
determination  of  the  risk  is  of  no  importance.    The  loss  isj^  : 
in  its  nature,  total  to  him  who  has  no  means  of  recovering  hies 
goods,  whether  his  inability  arises  from  their  annihilation,  ok 
from  any  other  insuperable  obstacle.    Accordingly,  in  th^m 
case  of  Hunt  v.  Royal  Exchange  Assurance  (o),  the  judgment  J 
of  Lord  Ellenborough  contains  a  very  important  passages'^ 
which  distinguishes  it  from  the  present  case.    He  says,  If,i^ 
indeed,  the  cargo  had  been  of  a  perishable  nature,  this  wouldS 
not  have  been  a  case  of  retardation  only,  but  destruction  of  the 
thing  assured."  And  further,  he  says,  "  I  cannot  necessarily 


(a)  5  M.  &  S.  47. 
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infer  that  the  flour  would  be  changed  in  quality  and  condi- 
tion by  the  delay,  from  November  to  April,  so  to  incur  any 
material  damage  operating  a  destruction  of  the  thing  insured." 

In  the  case  of  Anderson  v.  Wallis  (a),  which  has  also  been 
relied  on,  the  goods  consisted  of  copper,  which  was  wholly 
uninjured,  and  of  iron,  which  was  partially  damaged ;  the 
ttsured  by  their  own  agent  had  possession  of  them ;  the  ship 
was  capable  of  repair,  and  might  have  prosecuted  the  voyage, 
and  did,  in  four  weeks  after  the  accident  sail  upon  another 
voyage:  the  only  pretence  for  a  total  loss  was  the  retarda- 
tion of  the  voyage ;  upon  which  ground,  combined  with  other 
circumstances,  the  Court  held  the  loss  not  to  be  total.  But 
^  is  clear,  from  the  judgment  of  the  Court,  that  if  by  reasons 
of  the  perils  of  the  sea,  the  goods  could  never  have  been  sent 
to  their  destination,  the  loss  would  have  been  held  to  be 
total.  In  like  manner,  it  will  be  found  in  the  other  cases 
cited  upon  this  part  of  the  argument,  that  there  has  always 
^ted  one  or  more  other  circumstances  in  combination 
vith  that  of  the  goods  existing  in  specie,  to  induce  the 
jodgment  that  the  loss  was  not  total :  as  in  Glennie  v.  RoycU 
Exchange  Assurance  Company  (6),  the  rice  had  arrived  at 
Import  of  destination,  and  though  damaged,  was  delivered  to 
the  consignees,  and  in  a  saleable  state  as  rice. 

'n  Thompson  Y.  Royal  Exchange  Assurance  Company  {c\ 
the 

tobacco  and  sugar,  though  damaged  by  the  perils  of  the 
^9  were  in  the  hands  of  the  owner  at  Heligoland;  and,  as 
^ted  by  Lord  Ellenborough  in  his  judgment,  might,  forany- 
^ing  that  appeared,  have  been  forwarded  to  their  port  of 
^•tination. 

In  Anderson  v.  Royal  Exchange  Assurance  Company  (c/), 
^  wheat  was  partly  saved,  was  in  the  hands  of  the  shipper 
^  Waterford^  was  kilndried,  and  might  have  been  forwarded, 
M  the  rest  of  the  cargo  was  after  the  same  operation,  to  its 
of  destination ;  but  the  owner,  after  dealing  with  it  as 


(a)  2  M.  &  S.  240. 
(6)  2  M.  &  S.  371. 


(c)  16  East,  214. 
{d)  7  East,  38. 
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some  time  as  his  own,  abandoned  it  too  late,  even  if  he  bad 
a  right  to  abandon  it  at  all. 

In  the  case  before  US|  the  jury  have  found  that  the  hides 
were  so  far  damaged  by  a  peril  of  the  sea  that  they  never 
could  have  arrived  in  the  form  of  hides.    By  the  process  of 
fermentation  and  putrefaction  which  had  commenced,  a  ^ 
total  destruction  of  them,  before  their  arrival  at  their  port  of 
destination,  became  inevitable,  as  if  they  had  been  cast  into 
the  sea,  or  consumed  by  fire.   Their  destruction  not  being 
consummated  at  the  time  they  were  taken  out  of  the  vessel,«f  ^ 
they  became  in  that  state  a  salvage  for  the  benefit  of  the^^M 
party  who  was  to  sustain  the  loss,  and  were  accordingly  sold  s  JE>  i 
and  the  facts  of  the  loss  and  the  sale  were  made  known  atv^fls 
the  same  time  to  the  assured.    Neither  he  nor  the  under— rv  9 
writers  could  at  that  time  exercise  any  control  over  them,  oobo 
by  any  interference  alter  the  consequences.  It  appears  tous.Bf^ 
therefore,  that  this  is  not  the  case  of  what  has  been  called  as  M2 
constructive  loss,  but  an  absolute  total  loss  of  the  goods:  tbey^'^^ 
could  never  arrive,  and  at  the  same  moment  when  the  intelli-f  IK^ 
gence  of  the  loss  arrived  all  speculation  was  at  an  end. 
Tbatnoticoof     It  has  indeed  been  strenuously  contended  before  us,  that^s^ 
w^^or*''''    the  sale  of  the  hides,  whUst  they  remained  in  specie,  renderecj»»^ 
necessary.       abandonment  necessary  to  make  the  loss  total;  that  th^^t^ 
money  produced  at  the  sale  became  vested  in  the  assured 
that  he  had  an  undoubted  right  to  keep  it,  if  he  though  j 
proper,  and  to  treat  the  loss  as  an  average  one;  and  tbat^^^i^'^ 
wherever  it  is  in  his  power  to  treat  the  loss  as  an  averag^-^^-fl^i 
one,  an  abandonment  is  necessary  to  make  it  a  total  losrs^^ 
The  assured  has  certainly  always  an  option  to  claim  or  not9<90 
but  his  abstaining  from  his  right  does  not  alter  the  nature  ot^:^  ^ 
it ;  and  if  it  be  true  that  the  proceeds  of  the  sale  vested  iirs  ^  " 
him,  they  would  equally  have  done  so,  if,  instead  of  being^^j^ 
sold  in  specie,  the  hides  had  actually  changed  their  formic. 

and  had  been  sold  as  glue,  or  manure,  or  ashes.    The  argu<  ^ 

ment,  therefore,  in  effect,  resolves  itself  into  this  question, 
whether,  when  a  total  loss  has  taken  place  before  the  termi-  ^ 
nation  of  the  insured  voyage,  with  a  salvage  of  some  portion 
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'  the  subject  ihsured  which  has  been  converted  into  money, 

le  assured  is  bound  to  abandon,  before  he  recovers  for  a 

lal  loss  ?    If  any  doubt  should  exist  upon  this  point,  it  is 

iportant  that  it  should  be  well  considered  and  determined. 

The  history  of  our  own  laws  furnishes  few,  if  any,  illus-  Some  account 

itioos  of  the  subject  of  abandonment,  before  the  time  of  and  histoi7  of 

ord  Mansfield.  That  great  Judge  was  obliged  to  resort  to  i^^^rnmcnt 

teaid  of  foreign  codes,  and  to  the  opinions  of  foreign  jurists, 

rthe  rules  and  principles  which  he  laid  down  in  the  leading 

lies  of  Goss  V.  Withers  (a),  and  Hamilton  v.  Mendez  {b). 

ut  even  these  principles  are,  comparatively  speaking,  of  But  these  prm. 

ouem  date.    The  most  ancient  codes  of  the  law  maritime,  modern  date. 

hen  it  was  considered  as  part  of  the  law  of  nations,  contain 

)  chapter  upon  assurance,  neither  do  the  earliest  municipal 

des,  nor  the  earliest  treatises  upon  assurances,  make  any  When  a 

ention  of  abandonment.    When  a  policy  of  assurance  was  ]|7a  wi^f 

•osidered  in  the  nature  of  a  wager,  it  was  needless  to  treat  ^^^'f  ^" 

o    '  use  to  mention 

abandonment.  abandonment. 

The  code  of  Florence ^  which  bears  date  1523,  contains  Tbo  decisions 

»  allusion  to  that  topic.    The  decisions  of  the  Rota  of  Genoa,  pre- 

enoUf  at  the  time  that  state  was  most  eminent  for  its  naval  ^^),^ 

•wcr  and  commercial  enterprise,  have  been  preserved  by  j^^ongj^ 

raccha.    Amongst  them  are  found  many  cases  of  assu-  m*ny  cases  of 
.  ?  n  t  .  .        assurance,  but 

Dce  upon  sea  risks:  not  one  of  them  contains  any  questions  no  question  of 
out  abandonment.    The  same  author  has  written  a  very  The  au^r^in 
iborate  treatise  upon  assurances,  but  is  equally  silent  on  j^jg^^j^J^ 
e  subject  of  abandonment*  lie  has  preserved  in  his  trea*  the  subject. 
«  the  form  of  a  policy,  bearing  date  at  Ancona,  Oct.  20, 
i67 :  from  the  terms  of  that  policy  it  is  difficult  to  infer  any 
ght  or  duty  of  abandonment ;  it  contains  this  clause : — 
Et  si  delle  mercantie  assecurate  intervenisse  o  fosse  inter- 
iiato  alcuo  disastro  li  assecuratorj  debbono  dare  et  pagare 
wDi  danari  assecurati  al  detto  assecurato  fra  misi  due  dal 
ehe  in  Ancona  ne  fosse  vera  nueva.    Et  si  pretendissero 
r  ragione  alcuna  dire  incontrario  non  possono  esser  uditi 


(41)  1  Burr.  663. 


(6)  1  W.  Black.  276. 
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da  corte,  guidice,  o  magritrato  alcuno,  si  prima  non  averaiUM 
pagati  effectualmente  clanari  contanti."  So  that  not  only  tw< 
months  after  the  credible  news  of  any  disaster  was  th< 
underwriter  bound  to  pay  a  total  loss,  but,  if  he  meant  tc 
contest  the  claim,  he  was  within  that  time  to  purchase  the 
right  of  litigation  by  first  paying  the  sum  insured.  It  waa 
howcTer,  to  be  restored  to  him  in  the  event  of  his  succeat. 
There  is  also  a  clause  in  the  policy,  by  which,  if  there  wai 
no  account  of  the  ship  for  twelve  months,  the  underwritei 
was  bound  to  pay  at  the  end  of  that  time,  subject  to  restitU' 
tion,  if  the  ship  should  afterwards  arrive :  a  provision  whoUj 
inconsistent  with  any  notion  of  abandonment*  The  same  Ian 
probably  prevailed  at  that  period  throughout  the  states  o 
Italy. 

When  assu-        But  when  assurances  came  to  be  considered  as  contracti 

ranees  became     i.  .  j  i       ^  ■ 

contracts  of  of  indemnity,  and  not  as  mere  wagers,  it  became  necessar 
i^w"wero  "^"^     ^^^^         ^"'^^  conduct  of  the  parties  where  th 

necessary.       Iqss  was  average,  as  well  as  to  secure  to  the  assured,  when  : 
was  total,  the  full  measure  of  his  indemnity,  and  no  mora 
The  obligation  of  abandonment  was  the  necessary  consa 
quence  of  confining  the  object  of  the  contract  to  a  stria 
In  the  chapter  indemnity.  Accordingly  we  find  in  the  chapter  of  Assuranca 
^thfci^a^  in  the  civil  statutes  of  Genoa^  in  1610,  the  disaster  upc 

Statutes  of      which  the  underwriter  is  bound  to  pay  is  limited  and  defina 

Genoa,  the  «   i       •  .  ,  , 

disaster  upon    to  be  the  incapacity  of  the  ship  to  proceed  within  a  moor 

derwriter  bto  after  she  had  been  disabled,  or  the  detention  of  her  by  fores 

to  be"he"^  and  the  compulsory  dereliction  of  her  voyage,  whereby  si 

incapacity  of    is  forced  to  land  the  goods  insured, 
the  ship  saiung 

in  a  month.  In  those  cases  the  assured  may  either  abandon  the  goof 
and  demand  the  full  insurance,  or  make  up  the  amount 
the  loss  and  demand  from  the  underwriters,  who,  if  it  amoai 
to  50  per  cent.,  shall  have  their  option  either  to  pay  that  sa  . 
and  leave  the  goods  to  the  assured,  or  to  pay  the  whole  ana 
By  the  same  goods.    By  the  same  law  wager  policies  are  pre 

law,  wager      hibited  and  declared  void.    Here  it  is  clear  that  tbe  objec 

policies  are  .    .  ,  . 

prohibited  and  of  the  law  was  to  limit  the  claim  of  the  assured  to  a  stric 
declared  void,  jj^jg^pi^y^    'j'fjg  ^^j^^  principle  will  be  found  in  the  varioui 
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wies  of  the  other  maritime  states  of  Europe,  in  which  aban- 
doDDient  is  mentioned ;  though  it  must  be  admitted  that  the 
niles  they  have  respectively  adopted  are  very  different.  In 
'Qoe  abandonment  is  merely  permissive,  and  limited  to  very 

cases.    Ill  others,  as  in  the  codes  of  Roiterdatn  and  in  the  Codes 
'Amsterdam,  abandonment  was  imperative  even  in  the  case  of  nn^Amsier" 
absolute  total  loss.  Such  seems  to  have  been  the  law  of  abandon- 
France,  as  established  by  the  ordinances  of  Louis  XIV.,  in  imperative. 
1681.   From  the  words  of  that  code,  indeed,  it  might  be  Louu'xTv.^^ 
tbought  that  they  were  only  intended  to  prohibit  in  all  but 
^be  specified  cases,  and  not  to  enforce  it  as  a  preliminary 
«XMlition  for  recovering  an  absolute  total  loss: — "Ne  pouvra 
W  delabsement  etre  fait  qu'en  cas  de  prise,  naufrage,  bris, 
^choument,  arret  de  prince,  en  perte  entiere  des  effets 
UBurees:  et  tous  autre  dommages  ne  seront  reputes  q'avari^s.*' 

Emerigon,  in  his  Treatise  des  Assurances,  c.  17,  s«  1,  Emengon. 
Kmtrks,  that  abandonment  presents  to  the  mind  the  idea  of 
a  thing  existing  in  whole  or  in  part,  or  at  least  the  idea  of  a 
doubtful  existence ;  for  it  appears  absurd  to  renounce  to  the 
Assurers  a  thing  of  which  the  absolute  loss  is  already  esta- 
blished. Nevertheless,  he  says,  "According  to  our  mari- 
^ne  laws,  we  may  abandon  to  the  underwriters  a  thing 
^drely  lost,  and,  however  singular  it  may  appear,  the  law 
'^aires  the  form  of  an  abandonment  in  the  process  of  an 
Action  de  delaissemeni,  though  it  be  stated  that  the  goods 

actually  ceased  to  exist."   This  apparent  inconsistency  This  inoonsia. 
^  the  law  of  France  is  now  removed  by  the  Code  de  Napoleon*  moved  by  Code 
tinder  the  title  "Dm  Delaissemeni,"  in  the  Code  de  Com-  de  Napoleon. 
^^ee,  there  are  seven  cases  enumerated  in  which  abandon- 
ment is  permitted,  amongst  which  the  "perte entiere  des  effets 
forces,"  is  not  to  be  found.    There  is,  indeed,  a  power 
%iven  to  abandon  in  case  the  loss  or  damage  of  the  goods 
^Boonts  to  tbree-fourths ;  but  the  necessity  of  an  abandon- 
^iKQt  seems  to  be  guarded  against  expressly  by  the  article 
which  provides,  "  that  the  abandonment  shall  extend  to 
"Whing  but  those  effects  which  are  the  object  of  the  assu- 
*«ice  and  of  the  risk."    But,  whatever  lights  might  have 
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been  heretofore  derived  from  foreign  codes  and  juristSj 
practice  of  insurance  in  England  has  been  so  extensive^  i 
the  questions  arising  upon  every  branch  of  it  so  thoroug 
considered  and  settled^  that  we  need  not  now  look  beyo 
the  authorities  of  the  English  law  to  illustrate  the  princi 
on  which  the  doctrine  of  abandonment  rests^  and  the  C4 
sequences  which  result  from  it.  It  is,  indeed,  satisfactory 
know  that  however  the  laws  of  foreign  states  upon  this  ai 
ject  may  vary  from  each  other  or  from  our  own,  they  are 
directed  to  the  common  object  of  making  the  contract 
insurance  a  contract  of  indemnity,  and  nothing  more.  Up 
that  principle  is  founded  the  whole  doctrine  of  abandonm< 
in  our  law. 

The  underwriter  engages  that  the  object  of  the  assurai 
shall  arrive  in  safety  at  its  destined  termination.  If  in  1 
progress  of  the  voyage  it  becomes  totally  destroyed  or  an 
hilatedy  or  if  it  be  placed  by  one  of  the  perils  he  insu' 
against,  in  such  a  position,  that  it  is  wholly  out  of  the  pov 
of  the  assured  or  the  underwriter  to  procure  its  arrival, 
is  bound  by  the  very  letter  of  his  contract  to  pay  the  s 
insured.  But  there  are  intermediate  cases.  There  may 
a  capture,  which,  though  primd  facie,  a  total  loss,  may 
followed  by  a  recapture,  which  would  revest  the  property 
the  assured.  There  may  be  a  forcible  detention,  which  nr 
speedily  terminate,  or  may  last  so  long  as  to  end  in 
impossibility  of  bringing  the  ship  or  the  goods  to  their  d 
tination.  There  may  be  some  other  peril  which  renders 
ship  unnavigable  without  any  reasonable  hope  of  repair^ 
by  which  the  goods  are  partly  lost,  or  so  damaged  as  tl 
are  not  worth  the  expense  of  bringing  home.  In  all  tb  < 
or  any  similar  cases — if  a  prudent  man  not  insured,  woi 
decline  any  further  expense  in  prosecuting  an  adventu 
the  termination  of  which  will  probably  never  be  successfu 
accomplished ;  a  party  insured  may,  for  his  own  benefit, 
well  as  for  that  of  the  underwriter,  treat  the  case  as  one  of 
total  loss,  and  demand  the  full  sum  insured.  But  if  he  ele< 
to  do  this,  as  the  thing  insured,  or  a  portion  of  it,  still  exis 
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itti  b  vested  in  him,  the  very  principle  of  the  indemnity 
nquires  that  he  should  make  a  cession  of  all  his  right  to  the  cession  10  the 
'ecoferyof  it,  and  that  too,  within  a  reasonable  time  after  he  his^right  and 
mcttVes  mtelfigence  of  the  accident,  that  the  underwriter 
ftaj  be  entitled  to  all  benefit  of  what  still  may  be  of  any 
vidue.   In  all  these  cases,  not  only  the  thing  assured,  or 
part  of  it,  is  supposed  to  exist  in  specie ;  but  there  is  a  pos- 
dhlity,  however  remote,  of  its  arriving  at  its  destination,  or 
at  least  of  its  value  being  affected  by  the  measures  that  may 
be  adopted  for  the  recovery  or  preservation  of  it.    If  the 
aanired  prefers  the  chance  of  any  advantage  that  may  result 
to  him  beyond  the  value  insured,  he  is  at  liberty  to  do  so; 
but  then  he  must  also  abide  the  risk  of  the  arrival  of  the  thing 
insDred,  in  such  a  state  as  to  entitle  him  to  no  more  than  an 
amage  loss.    If,  in  the  event,  the  loss  should  become  abso- 
lute, the  underwriter  is  not  less  liable  upon  his  contract, 
because  the  assured  has  used  his  own  exertions  to  preserve 
the  thing  insured,  or  has  postponed  his  claim  till  that  event 
of  a  total  loss  has  become  certain,  which  was  uncertain  before. 
In  tfie  language  of  Lord  Ellenborough,  in  the  case  of  Mellish 
.     Andrews  (a),    It  is  an  established  and  familiar  rule  of 
Bmrance,  that  when  the  thing  insured  subsists  in  specie,  and 
^^here  is  a  chance  of  its  recovery,  there  must  be  an  abandon- 
*Mt.  A  party  is  not  in  any  case  obliged  to  abandon,  neither 
^  the  want  of  abandonment  oust  him  of  his  claim  for  that 
^Uch  is  in  fact  an  average  or  total  loss,  as  the  case  may 
Again,  in  MuUett  v.  Sheddon  (6),  the  same  learned 
^iidge  says : — "  If,  instead  of  the  saltpetre  having  been  taken 
^  of  the  ship  and  sold,  and  the  property  divested,  and  the 
object-matter  lost  to  the  owner,  it  had  remained  on  board 
4ft  ship,  and  been  restored  at  last  to  the  owner,  I  should  have 
^MiQght  that  there  was  much  in  the  argument,  that  in  order  to 
i^ake  it  a  total  loss  there  should  have  been  notice  of  abandon- 
taent,  and  that  such  notice  should  have  been  given  sooner :  but 
We  the  property  itself  was  entirely  lost  to  the  owner,  and 


(o)  15  East,  13. 


(6)  13  East,  304. 
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the  necessity  of  any  abandonment  was  altogether  done  away 
In  that  case  the  sentence  under  which  the  sale  was  mac 
had  been  rcTersed,  and  the  proceeds  directed  to  be  paid  ( 
the  owner,  so  that  there  was  a  substitution  of  money  for 
portion  at  least  of  the  matter  insured. 

Both  these  cases  are  direct  authorities  to  show  that  i 
abandonment  is  necessary  where  there  is  a  total  loss  of  tl 
subject-matter  insured."  His  Lordship  referred  to  cases  < 
equal  authority  with  the  preceding  (which  will  deserve 
more  particular  notice  by  us  in  this  section)^  and  to  an  impo 
tant  case  of  Cambridge  v.  Anderton  {a),  and  said  this  la 
is  in  all  points  similar  to  the  present,  and  is  an  express  dec 
sion,  that  when  the  subject-matter  insured  has,  by  a  peril 
the  sea,  lost  its  form  and  specie,  where  a  ship,  for  examp' 
has  become  a  wreck,  or  a  mere  congeries  of  planks,  and  b 
been  bond  fide  sold  in  that  state  for  a  sum  of  money — t 
assured  may  recover  a  total  loss  without  an  abandonme 
In  fact,  when  such  a  sale  takes  place,  and  in  the  opinion. 
the  jury,  is  justified  by  necessity,  and  a  due  regard  to  i 
interest  of  all  parties,  it  is  made  for  the  benefit  of  the  pai 
who  is  to  sustain  the  loss;  and  if  there  be  an  insurance,  i 
net  amount  of  the  sale  becomes  money,  had  and  received, 
the  use  of  the  underwriter,  upon  payment  by  him  of  the  tc 
loss.  It  may  be  proper  to  mention,  however,  that  the  assua 
may  preclude  himself  from  recovering  a  total  loss,  if,  by  m 
view  to  his  own  interest  he  voluntarily  does  or  permits  to 
done,  any  act  whereby  the  interests  of  the  underwriters  nr 
be  prejudiced  in  the  recovery  of  that  money.  Suppose, 
example,  that  the  money  received  upon  the  sale  should 
greater  than,  or  equal  to  the  sum  insured,  if  the  assured  alka 
it  to  remain  in  the  hands  of  his  agent,  or  of  the  party  maki 
the  sale,  and  treats  it  as  his  own,  he  must  take  upon  hime 
the  consequence  of  any  subsequent  loss  that  may  arise  of  tl 
money,  and  cannot  throw  upon  the  underwriter  a  peril 
that  nature.  This  is  the  true  principle  of  the  case  of  MHcM 


(a)  2  B.  &  C.  697. 
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J    r*EJie{a),  which  was  cited  as  an  authority  for  the  decision 
of  the  Court  of  Common  Pleas.    There  the  insurance  was 
apoo  sagar    from  Jamaica  to  London.'*  The  ship  had  been 
captured  by  a  privateer,  deprived  of  some  of  her  crew  and  a 
portion  of  her  stores — then  released,  and  carried  by  the 
remainder  of  the  crew  into  Charlestoum,  where  she  arrived 
on  the  18th  February,  1782.    The  report  does  not  state 
wlenthe  intelligence  of  this  reached  London,  but  it  is'pro- 
bflUe  that  it  must  have  reached  the  assured  before  the 
ttmth  of  June  following.    One  of  the  owners  of  the  ship 
Was  resident  at  Charlestown ;  he  took  possession  of  her ; 
^nd  instead  of  despatching  her  on  the  original  voyage,  he 
atcid  the  cargo  of  sugar  in  the  month  of  June,  and  sent  the 
slip  on  another  voyage.    He  had  been  connected  with  the 
uaured  in  former  adventures.  He  retained  the  money  in  his 
hands,  and  came  to  England  in  June,  1 783.    The  assured 
pressed  him  for  payment  of  the  money,  but  took  no  steps  to 
ncover  it;  he  became  insolvent  the  following  year:  no  claim 
was  made  upon  the  underwriter  till  after  this  event:  and 
then,  after  the  expiration  of  three  years,  from  the  alleged 
loss  of  the  goods,  notice  of  abandonment  was  given  and  the 
Mion  brought :  upon  which  the  defendant  paid  into  Court 
sufficient  to  cover  a  general  average,  and  pleaded  the  general 
The  Court  gave  judgment  against  the  plaintiff,  stating 
^  he  had  abandoned  too  late.  And  it  cannot  be  disputed, 
•ktt,  if  ever  he  had  any  color  for  claiming  a  total  loss,  it 
^'sn^  have  been  upon  an  abandonment  before  he  heard  of 
^  sale,  as  he  afterwards  gave  credit  to  his  agent  for  the 
^^ioney,  and  elected  to  treat  it  as  his  own,  till  the  event  of  an 
^tJaolvency  which  prevented  the  underwriter  from  recovering 
But,  in  fact,  there  never  was  a  total  loss  by  peril  of  the 
*^  The  sugars  were  safe  at  Charlestown,  and  the  sale  by 
downer  of  the  ship  was  not  a  loss  by  a  peril  insured  against. 
The  secret  of  the  conduct  of  the  assured  may  be  discovered 
^  ft  reference  to  the  dates  and  the  circumstance  of  the  time* 


(a)  IT.  R.608. 
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During  the  war  with  America,  and  especially  towards  1 
close  of  it,  the  intercourse  between  that  country  and  1 
West  India  islands  was  much  interrupted  ;  and  the  price 
colonial  produce  was  higher  in  Ckarlestoum  than  in  Lond 
It  was  therefore  probably  his  interest  to  give  up  his  da 
upon  the  underwriters,  and  adopt  the  sale.  If,  therefc 
the  sale  of  the  goods  could  have  been  treated  as  a  loaSt  1 
conduct  of  the  assured  had  either  deprived  him  of  the  ri( 
to  claim  it,  or  made  him  liable  if  he  had  the  right  to  accoi 
to  the  underwriters  for  the  amount  of  the  sale.  If,  inde 
the  Court  must  have  treated  the  sale  at  Charlestown  ai 
loss,  for  which  the  underwriter  was  at  any  time  responsil 
the  case  may  be  an  authority  for  establishing  the  princif 
that,  even  when  a  total  loss  has  occurred  by  a  sale  of  ( 
goods,  the  assured  may,  by  his  own  conduct,  in  electing 
take  the  proceeds,  instead  of  making  his  claim  upon  * 
underwriters — if  he  thereby  alters  the  position  of  the  fki 
so  as  to  affect  the  interest  of  the  underwriter,  forfeit 
claim  to  recover  a  total  loss.  But  the  case  is  in  no  view 
authority  for  the  judgment  of  the  Court  of  Common  Fb 
which  for  these  reasons,  we  think,  ought  to  be  reversed. 
Judgment  reversed." 
The  earlier  ^  sYi^XX  now  proceed  to  consider  the  earlier  cases  upon 
the Uwof  total  ^"'^J^^^  endeavour  to  show  how  the  law  of  abandonic 
losseM  and       as  settled  at  this  day,  according  to  the  important  judgnr 

abandonment  i         •  n       i  ■  i  it 

we  nave  just  referred  to,  may  be  seen  to  have  regDlarly  | 
ceeded  from  those  first  principles  which  were  laid  down  cbi 
by  Lord  Mansfield.    I  shall  commence  by  going  back  to 
important  case  of  Goss  v.  Withers  (a),  which  we  dwelt 
for  so  long  a  time  in  the  section  on  capture  (b). 
Brief  state-        It  will  not  be  necessary  to  go  over  the  ground  we  traver 
mentofcascin  b^for^^  respecting  the  effect  of  capture  upon  the  contrae 
Withcn.        insurance.    It  is  as  well  briefly  to  state  what  the  case  m 
The  case  stated  ,  that  the  ship  departed  from  her  pro 
port,  and  was  taken  by  the  French,  on  the  SSrd  of  Decemi 

(a)  2  Burr.  683.  (b)  See  ante,  sec.  zii,  p.  287* 
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iTSB;  and  that  the  maBter,  matesi  and  all  the  sailors  (except 
w  apprentice,  and  landsman),  were  taken  out  and  carried  to 
JPimee.  That  the  ship  remained  in  the  hands  of  the  enemy 
e^t  days,  and  was  then  retaken  by  an  English  privateeri 
Mad  brought  ho,  on  the  18th  of  January ,  to  Milford  Haven; 
wid  that  immediate  notice  was  given  by  the  assured  to  the 
MmirerSy  with  an  offer  to  abandon  the  ship  to  their  care* 
Sereral  questions  arising  upon  the  first  cause,  it  was  agreed 
"tirtthe  jury  should  bring  in  their  verdict  in  both  causes  for 
^Aeplaintiffs  as  for  a  total  loss,  subject,  however,  to  the  opinion 
^the  Court  on  two  questions,  the  second  of  which  is  now  to 
V)e  die  subject  of  our  consideration  (the  first  having  been 
already  disposed  of). 

'  The  second  question  is  this : — "  Whether,  under  the  seve- 
sil  drcnmstances  of  this  case,  the  assured  had  or  had  not  a 
sight  to  abandon  the  ship  to  the  assurers,  after  she  was 
cvried  into  Milford  Haven 

It  was  argued  by  counsel  for  the  plaintiffs,  that  the  Argument  for 
itaored  had  a  right  to  abandon  the  ship  to  the  assurers,  P^*^^ 
slber  her  coming  into  Milford  Haven.  For  the  property 
ianired  was  hrecoverably  destroyed.  And  here  was  imme* 
cBite  notice  of  abandoning  to  the  assurers  given.*'  They 
qioted  Mottoy  (a),  and  Malyne's  Lex  Mercaioria'*  (b),  for 
tta  rules  of  abandoning.  Malyne  puts  it,  ''where  there  is  no 
poiiibiKty  of  putting  to  sea  with  the  thing  insured.*'  Here  the 
^  was  freighted  with  a  ''perishable"  commodity  (fish  from 
^iwftnmdhmd),  bound  to  hot  countries ;  was  taken ;  and 
>hsrwaidt  retaken  and  brought  into  Milford  Haven,  without 
<iifieient  hands  of  her  own,  and  requiring  so  much  refitment 
^  was  impossible  to  be  finished  before  the  cargo  would  and 
^mt  be  spoiled ;  and  part  of  the  cargo  was  thrown  over- 
Viard,  too,  in  the  storm,  before  she  was  taken.  To  what 
forpote,  then,  should  the  assured '  be  at  the  expense  of 
iHitting  die  ship,  to  carry  a  "  spoiled  and  useless"  cargo? 


(«)  lib.  3,  c.  7,  p.  278.  (*)  Pp.  Ill,  115. 
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Argument  for 
the  defendant. 


Counsel  in 
reply  for 
plaintiffs. 


Wbat  could  be 
saved,  might 
not  be  worth 
the  expense 
attendug  it. 


Little  U  to  be  found  in  the  books  about  abandoning.  Tha 
rule  laid  down  was,  That  the  assured  has  a  right  to  aban-A 
don  to  the  assurers  where  there  are  no  hopes  of  aaraig  th^^ 
perishable  cargo  (a),  provided  there  is  no  fraud." 

This  ship  was  in  port ;  the  hands  all  in  France,  in  prisons 
Besides,  here  was  a  total  loss ;  for  the  costs  of  salvage  exceede^ 
the  value  of  the  thing  saved.   Therefore  they  had  a  right  tM- 
abandon. 

The  counsel  for  the  defendant  argued  that  the  case  l^tat^fc^ 
did  not  entitle  the  assured  to  abandon.   This  right  to  aba:^ 
don  supposes  a  total  loss;  but  the  loss  was  only  average, 
to  MoUoy  and  Malynes^  they  sud  almost  any  thing  might ' 
proved  from  their  writings. 

It  has  been  urged,  that  the  assured  can  in  no  c^^^ 
abandon/*  On  the  contrary,  all  provincial  lawa  allow  tSMl 
power  of  abandoning  in  some  cases  (6). 

Lord  Mansfield  delivered  the  judgment  of  the  Court 
the  23rd  ot  November,  1758. 

The  single  question,  therefore,  upon  which  thb  case  tu^^ 
is,  'Whether  the  assured  had  under  the  circumstances,  "[7^ 
the  18th  of  January,  1757,  an  election  to  abandon?' 

The  loss  and  disability  was  in  its  nature  total,  at  the  tB 
it  happened.  During  eight  days  the  plaintiffs  were  certam. 
entitled  to  be  paid  by  the  assurers  as  for  a  total  losa:  a^ 
in  case  of  a  recapture,  the  assurer  would  have  stood  in 
place.    The  subsequent  recapture  is,  at  best,  a  saving  cm 
of  a  small  part:  half  of  the  value  must  be  paid  for  salw 
The  disability  to  pursue  the  voyage  still  continued.  1 
master  and  mariners  were  prisoners.    The  charter-party  * 
dissolved.    The  freight  (except  in  proportion  to  the  gc 
saved)  was  lost.    The  ship  was  necessarily  brought  int 
English  port.   What  could  be  saved  might  not  be  worti 
expense  attending  it  (which  is  proved  by  the  plaindffi* 


(flO  See  on/e,  p.  364,  and  Ronx 
V.  Salvador,  4  Scott,  p.  25. 
{b)  Lord  Mansfield  here  ob- 


served, "  It  goes  so  far  badr 
Rhodian  law,  and  the  1 
OleroQ.''  2  Burr.  693. 
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to  abandon).  The  subsequent  title  to  restitution  arising  from 
the  recapture,  at  a  great  expense,  of  the  ship,  disabled  to 
pttrsne  her  voyage,  cannot  take  away  a  right  vested  in  the 
atnired  at  the  time  of  the  capture.    But,  because  he  cannot 
TteoftT  more  than  he  has  suffered,  he  must  abandon  what 
tuj  be  saved.    The  better  opinion  of  the  books  says, — 
*Siifficit  semel  extitisse  conditionem,  ad  beneficium  asse* 
curati,  de  amissione  navis  ;  etiam  quod  postea  sequeretur 
ireeDpenttio :  nam  per  talem  recuperationem  non  potuit 
pnEjudlcari  assecurato.^   I  cannot  find  a  single  book,  ancient 
or  modem,  which  does  not  say,  '  that,  in  case  of  the  ship 
Vmg  taken,  the  assured  may  demand  as  for  a  total  loss,  and 
abindon.'   And  what  proves  the  proposition  most  strongly 
ill  that,  by  the  general  law,  he  may  abandon  in  the  case 
Berely  of  an  arrest  or  an  embargo,  by  a  prince  not  an  enemy. 
Every  argument  holds  stronger  in  the  case  of  the  other  policy 
^  regard  to  the  goods.    The  cargo  was,  in  its  nature, 
perishable  (a);  destined  from  Newfoundland  to  Spain  or 
f^rhtgal;  and  the  voyage  as  absolutely  defeated  as  if  the 
■irip  had  been  wrecked,  and  a  third  or  a  fourth  of  the  goods 
**ved*    No  capture  by  the  enemy,  though  condemned,  can 
l^so  total  a  loss  as  to  leave  no  possibility  of  recovery.  If  the 
should  take  at  any  time,  he  will  be  entitled ;  and  by 
^  act  of  Parliament,  if  an  English  ship  retakes  at  any 

^  ,  or  J  restitution  does 

(before  condemnation  or  after),  the  owner  is  entitled  to  notsus^ndtho 
''Niitutioii,  upon  stated  salvage.    This  chance  does  not  sus-  totaTb Ja^po^ 
Pcud  the  demand  for  a  total  loss  upon  the  assurer;  but  t^®^"^* 
i^iice  is  done  by  putting  him  in  the  place  of  the  assured,  in 
^Me  of  a  recapture. 

"  In  questions  upon  policies,  the  nature  of  the  contract  as  In  questions 
indemnity,  and  nothing  else,  is  always  liberally  considered.  t^^^rtiT^tM 
llicrB  might  be  circumstances  under  which  capture  would  J^a"no*thi^^ 
^  but  a  small  temporary  hindrance  to  the  voyage — perhaps  ejse,  is  always 
^^oiie  at  all :  as  if  a  ship  was  taken,  and  in  a  day  or  two  considerecf. 
Escaped  entire,  and  pursued  her  voyage. 

(«)  See  imlf,  p.  360,  and  Roux  v.  Salvador,  4  Scotti  p.  25. 
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"  There  are  circumstances,  under  which  it  would  be  deem 
an  average  loss :  if  a  ship  taken,  is  immediately  ransomed  1 
the  master,  and  pursues  her  voyage,  there  the  money  paid 
In  all  cases  the  an  arerage  loss.   And  in  all  cases  the  assured  may  •eie 

assured  may  i      i  i 

elect  not  to     '  not  to  abandon. 

"  In  the  second  part  of*  Usage  and  Customs  of  the  Sea^^ 
treatise  is  inserted  called  '  Guidon,*  where,  after  mentioiiii 
the  right  of  abandonment  upon  a  capture,  he  adds,  *  or  ai 
other  such  disturbance  as  defeats  the  voyage,  or  makes  it  n 
worth  while,  or  worth  the  freight  to  pursue  it.* 

"  I  know  that  in  late  times,  the  privilege  of  abandoning  h 
been  restrained  for  fear  of  letting  in  frauds :  and  the  ms 
chant  cannot  elect  to  turn,  what  at  the  time  when  it  happenc 
was  in  its  nature  (a)  but  an  average,  into  a  total  loss  by  aba 
doning.  But  there  was  no  danger  of  fraud  in  this  case.  T 
loss  was  total  at  the  time  that  it  happened.  It  contima 
total,  as  to  the  destruction  of  the  voyage.  A  recovery  of  ■ 
thing  could  be  had,  only  upon  paying  more  than  half  ii 
value  (including  the  costs).  What  could  be  saved  of  ■ 
goods,  might  not  have  been  worth  the  freight  for  so  mucb 
the  voyage  as  they  had  gone  when  they  were  taken.  S 
cargo,  from  its  nature,  must  have  been  sold  where  it  ^ 
brought  in  (6).  The  loss,  as  to  the  ship,  could  not  be 
estimated,  nor  the  half  of  the  salvage  be  fixed  by  a 
measure  than  a  sale.  In  such  a  case,  there  is  no  colouK 
say  that  the  insured  might  not  disentangle  himself  fm 
unprofitable  trouble,  and  further  expense ;  and  leave 
assurer  to  save  what  he  could.  It  might  as  reasonaUjT' 
argued,  that  if  a  ship  sunk,  was  weighed  up  agam  at 
expense,  the  crew  having  perished,  the  assured  could  ' 
abandon  nor  the  assurer  be  liable^  because  the  ship  ^ 
saved. 

We  are,  therefore,  of  opinion,  that  the  loss  was  totals 
the  capture ;  and  the  right  which  the  owner  had,  after  ' 


{a)  See  the  case  of  Mitchell  v.  (6)  See  the  case  of  Rou^^ 
Edie,  1  T.  R.  608,  ante,  p.  36;.  Salvador,  4  Scott,  p.  26. 
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*^>jrage  was  defeated  to  obtain  restitution  of  tbe  ship  and 
cargo,  pajring  great  salvage  to  the  recaptor,  'might  be 
sbandoned  to  the  assurers,  after  she  was  brought  into 
Miififhrd  Hanen^  *'  The  postea  was^given  to  the  plaintiffs  in 
both  cases. 

-  There  is  a  case  of  Pringle  v.  Hartley  (a),  in  Chancery,  Where  a  tl^ 
'lAich  u  applicable  to  the  preceding  case.    The  defendant  and  roolptured 
Had  hdsared  the  ship  Success  from  London  to  Bermudas^  and  Srtwt  wintry 
«D  lo  CaroBna  ;  the  ship  was  taken  by  a  Spanish  privateer,  jl^^^^Qji 
wd  afterwards  retaken  by  an  English  privateer,  and  carried  the  residue  of 
into  Boston  in  New  England,  where,  no  person  appearing  to  ^^i^^din* 
fpt  security,  or  to  answer  the  moiety,  the  recaptors  were  JdiSal^**^ 
^Mhled  to  for  salvage,  she  was  condemned  and  sold  in  the  ^j^^re*  ^^^^ 

^  ,        ,        the  assured 

Court  of  Admiralty  there:  the  recaptors  had  their  moiety,  might  abandon, 
mi  the  overplus  money  remained  in  the  hands  of  the  officers  ll^^^uTlc^ 
^tkat  Court  An  action  upon  the  policy  was  brought  at  law 
%the  defendant  here,  who  obtained  a  verdict  against  the 
Mrplaintiffi 

The  plaintiff  brought  a  bill,  suggesting  the  capture  to  be 
fcodolent,  and  done  designedly  by  the  captain ;  and  now 
^ed  for  an  injunction  to  stay  the  proceedings  at  law. 
'^It  was  contended  for  the  plaintiff,  that*  though  the  capture 
*^|]it  not  be  fraudulent,  yet  the  defendant  ought  not]  to 
^^^er  more  on  the  policy  than  a  moiety  of  the^  loss,  as  the 
^  of  the  IS  Geo.  2,  c.  4,  s.  18,  gives  the  thing  saved  to  the 
^^Mr,  and  he  is  entitled  to  receive  it  from  the  officers  of  the 
^oiiralty :  and  that^the  plaintiff  ought  to]be  obliged  to  pay 
^  more  than  the  loss  actually  sustained,  which  cannot  be 
*H4Bitained  till  after  the  defendant  shall  have  received  the 
^•rt  that  might  have  come  to  him  upon  the  salvage. 

The  defendant  in  his  answer  had  sworn,  that  he  had 
^ered,  and  was  now  willing  to  relinquish  his  interest  to  the  . 
fiaintiSB  in  the  benefit  of  the  salvage,  and  would  give  them 
^  fetttr  of  attorney  for  that  purpose  to  receive  it. 
Lord  Chancellor  Hardwicke. — "  There  is  no  ground  for 


(a)  In  Chan.  1744.  3  Atk.  195. 
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an  injunction  in  this  case ;  here  there  was  an  agreement  to  go^ 
to  trial  in  one  of  these  actions,  which  had  been  brought,  anc^ 
to  be  bound  by  the  event  of  that :  at  the  time  of  the  trial  J 
they  knew  that  the  ship  was  retaken,  and  the  manner  of  th»^ 
capture.   The  quantum  of  the  damage  and  loss  sustained 
the  only  thing  now  to  be  disputed ;  for  it  is  impossible  t;;^^ 
carry  on  trade  without  insuring,  especially  in  time  of  war^ 
Therefore  regard  must  be  had  to  the  insured,  as  well  as 
the  insurer;  and  where  there  is  no  admission' in  the  anaw*^ 
of  any  kind  of  fraud,  though  various  pretences  of  that  so^^ 
may  be  set  up  by  the  bill,  they  are  not  to  be  regarded.  Tr"^ 
question  then  arises  on  the  statute  of  13  Greo.  2,  with  rega^^ 
to  the  salvage.    It  has  been  said,  there  ought  to  be  only  Iik^ 
the  loss  recovered  in  the  policy ;  and  as  to  that,  the  act  IflKl 
made  great  alteration  in  the  law  of  nations  with  resjiect^^ 
recaptures.   The  carrying  a  ship  itifra  prasidia  hosiium^^  ^ 
si  pernoctaverit  with  the  enemy,  makes  it  the  prize  of 
person  retaking  it,  as  if  it  had  been  originally  the  ship  of  tiie 
enemy :  but  by  the  act,  the  recaption  is  the  revesting  of  the 
property  of  the  owner.    If  there  is  a  salvage,  that  musfc  be 
deducted  out  of  the  money  recovered  by  the  policy ;  buB.  t  if 
none  has  come  to  the  hands  of  the  plaintiff  in  the  action,  the 
jury  cannot  take  notice  of  it.    The  ship  was  condemned  ^md 
sold,  because  the  money  was  not  paid,  or  secured  to  be 
by  the  owners.    It  is  uncertain  whether  the  defendant 
receive  any  thing  or  not :  and  if  any  thing  be  recovered^  ^ 
must  have  an  allowance  for  his  expense's  in  recover^-^ 
Therefore  I  take  it,  when  he  is  willing  to  relinquish 
interest  in  the  salvage,  he  ought  to  recover  the  whole  mo. 
insured.    It  would  be  mischievous  if  it  were  otherwise, 
then  upon  a  recapture  a  man  would  be  in  a  worse  situate 
than  if  the  ship  were  totally  lost.*'   Injunction  was  denied  J 
The  case  of  MiUes  v.  Fletcher  (a),  is  a  most  importa 
case,  which  is  particularly  illustrative  of  the  principles  wh' 
we  are  now  treating. 


(a)  Doug.  231. 
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The  case  was  this : — It  was  an  action  on  a  policy  of  insur-  On^a 

aflce,on  the  ship  The  Hope  and  her  freight,  from  Montserrat  ft^i^^vthe 

toLtmdan.    The  plamtiff  went  for  a  totel  loss:  the  defend-  ""^^J^^^ 

int  insisted,  that  he  was  only  entitled  to  recover  for  an  and  recaptured, 

,  »  and  put  m 

Aferage  loss.   The  jury  found  a  verdict  for  a  total  loss ;  and  possession  of 

apon  a  motion  for  a  new  trial,  the  facts  of  the  case  appeared  who^lS^Mes  of 

to  be  as  follows : — The  ship,  when  proceeding  on  her  voyage,  ^^^J^^ 

was  captured  on  the  23rd  of  May,  by  two  American  priva-  voyage,  actinj^ 

I  11  .         «    i«  1  <■  -      to  the  best  of 

teers,  who  took  the  captem  and  all  the  crew,  and  part  of  the  hu  judgment 
Girgo,  which  consisted  of  sugars,  out  of  her.    The  rigging  of'alfc^"^^* 
WIS  also  taken  away.    She  was  afterwards  reteken.  and  cemed.  The 

^  insured  may 

ctfried  into  New  York,  where  the  captain  arrived  on  the  abandon  as  for 

ft  totsl  loss 

2Srd  of  June,  and,  teking  possession  of  her,  found  that  part 
of  what  had  been  left  of  the  cargo  was  washed  overboard, 
that  fifty-seven  hogsheads  of  what  remained  were  damaged, 
and  that  the  ship  was  leaky,  and  in  such  a  stete,  that  she 
could  not  be  repaired  without  unloading  her  entirely.  The 
owners  had  no  storehouses  in  New  York,  in  which  the  sugars 
could  have  been  put,  while  the  ship  was  repairing,  nor  any 
agent  there  to  advise  or  direct  the  captain.    No  sailors  were 
Co  be  had*   The  only  method  he  had  of  paying  the  salvage, 
which  amounted  to  the  value  of  forty  hogsheads  of  sugar, 
^as  by  sale  of  part  of  the  cargo,  or  the  ship.    The  captain 
did  not  know  of  the  insurance.    If  he  had  repaired  the  ship, 
expenses  would  have  exceeded  the  freight  more  than 
IQOL   There  was  an  embargo  on  all  vessels  at  New  York  till 
the  27th  of  December;  and  by  the  destination  of  his  ship, 
was  to  have  arrived  at  London  in  July.    Under  these 
circumstances,  he  consulted  with  his  friends  at  New  York, 
9knd  resolved,  upon  their  opinion  and  his  own,  to  sell  the  ship 
%iid  cargo,  as  the  most  prudent  step  for  the  interest  of  his 
Employers.    The  cargo  was  accordingly  sold  and  paid  for. 
^Xhe  ship  was  also  contracted  for,  but  the  person  who  had 
Agreed  to  buy  her  ran  away,  and  the  captein  left  her  in  a  creek 
viear  New  York,  and  returned  to  England,  where  be  arrived 
in  the  February  following,  and  gave  the  plaintiff  notice  of  what 
liad  been  done,  which  was  the  first  information  be  received  of 
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it,  and  the  plaintiff  immediately  claimed  as  for  a  total  loss  from, 
the  underwriterSi  and  offered  to  abandon.  Lord  Man^U 
told  the  jury,  that  if  they  were  satisfied  the  captain  had  done 
what  was  best  for  the  benefit  of  all  concemedi  they  must  fiod 
as  for  a  total  loss,  which  they  accordingly  did. 

Upon  the  motion  for  a  new  trial,  the  unanimous  opinion  of 
the  Court  was  delivered  by 

Lord  Mansfield. — The  great  object  in  every  branch  of 
the  law,  but  especially  in  mercantile  law,  is  certainty,  and 
that  the  grounds  of  decision  should  be  precisely  knowo.  j 
took  great  pains  in  delivering  the  opinion  of  the  Court  in  Uic 
case  of  Goss  v.  Withers,  and  Hamilton  v«  Mendez.  I  read' 
both  those  cases  over  last  night,  and  I  think  that  from  theii, 
the  yvhole  law  between  insurers  and  insured,  as  to  the  coD' 
sequences  of  capture  and  recapture,  may  be  collected.  It 
was  not  contended  that  a  capture  necessarily  amounts  to  i 
total  loss  between  insurer  and  insured;  nor,  on  the  otto 
hand,  that  on  a  capture  and  recapture,  there  may  not  be  4 
total  loss,  though  there  remain  some  material  tangible  part  of 
the  ship  and  cargo.  Neither  waa  it  contended  that  tbc 
captain  has  an  arbitrary  power,  by  his  act,  to  make  the  losi^, 
either  average  or  total,  as  he  pleases.  A  great  deal  has  bees 
said  about  what  the  Admiralty  could,  or  would  have  done,  io 
such  a  case,  in  order  to  pay  the  salvage.  As  to  that,  if  HQ- 
owner  appeared,  they  would  condemn  the  whole ;  but  if  thej 
saw,  from  the  ship  s  papers,  that  there  was  one,  they  would 
not.  If  there  were  different  claimants  of  the  ship  and  caigo^ 
they  would  leave  it  to  them  to  say  what  part  should  be  sold: 
and  if  they  differed  in  opinion,  would  order  the  sale  of  suck 
part  as  would  be  attended  with  the  smallest  loss*  But  si 
that  is  foreign  to  tlic  present  question,  which  is  singly  tbi^ 
whether  the  consequences  of  the  capture  were  such  as,  not* 
withstanding  the  recapture,  occasioned  a  total  obstructioD  of 
the  voyage,  or  only  an  average  one,  as  in  the  case  otHamU^ 
ion  V.  Mendez  i  In  that  case,  and  in  Goss  v.  WUAers,  greit 
stress  was  laid  on  the  situation  of  the  ship  and  cargo,  at  the  time 
when  the  insured  had  notice,  at  the  time  of  the  offer  to  aban^ 
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^^^9  tod  at  the  time  when  the  action  was  brought.   No  cases 
that  the  bare  existence  of  the  hull  of  the  ship  prevents 
tift«  loss  being  total.   The  rule  is  laid  down^  'Uhat  if  the 
iiot  worth  pursuing,  if  the  salvage  be  high, 
if  further  expense  be  necessary,  if  the  insurer  will  not  at  all 
events  undertake  to  pay  that  expense,  &c.y  the  insured  may  v 
a^Mindon,  notwithstanding  a  recapture."   Here,  at  the  time  of 
the  capture,  there  were  no  hopes  of  a  recovery ;  no  friend's 
sbip  in  sight;  no  means  of  resistance;  all  the  crew  were 
taken  out,  and  part  of  the  cargo ;  and  the  rigging  also  taken 
away.    Afterwards  the  ship  was  retaken,  and  carried  into 
-ATeto  York.   When  she  was  brought  there,  it  still  continued 
a  total  loss.    Neither  the  insurers,  nor  the  insured,  had  any 
agent  in  the  place.   The  Court  of  Admiralty  must  have  pro- 
ceeded secwMm  tsqum  et  bonum^  and  might  have  sold  her 
for  the  benefit  of  those  concerned.    When  the  insured  first 
luid  notice,  and  offered  to  abandon,  (which  was  when  the 
captain  came  to  England^  and  when  the  action  was  brought, 
it  ^ras  still  a  total  loss.    The  voyage  was  abandoned,  the 
cargo  sold,  and  the  ship  left  to  be  sold.    The  only  answer 
the  defendant  makes,  or  can  make  to  this  is,  that  the  loss  was 
tcttal  indeed  ;  but  that  the  captain  made  it  so,  by  his  improper 
condact ;  for  that  on  his  taking  possession  of  the  ship,  the 
became  average,  and  that  he  ought  to  have  pursued  the 
^Oyage.    But  is  this  defence  true  in  fact  ?    The  captain,  when  ^be  master 
came  to  New  York,  had  no  express  order:  but  he  had  an  implied 

•  ^  ,   *  authonty  both 

'*K^pIied  authority,  from  both  sides,  to  do  what  was  fit  and  from  the  un- 
"^S^Jt  to-be  done,  as  none  of  them  had  agents  in  the  place:  awuISlTo^do 
^»id  whatever  it  was  right  for  him  to  have  done,  if  it  had  been  fo®  ^^^t 

own  ship  and  cargo,  the  underwriter  must  answer  for  cemed,  andthe 
consequences  of,  because  this  is  within  his  contract  of  bound  by  his 
^•^^Jemnity.  (a)   Suppose  there  had  been  no  insurance,  what 

Ca)  In  the  case  of  Reid  v.  Darby,  Lord  Holt  held  expressly  that  the 

East,  143,  the  Ck)nrt  seemed  to  master  had  no  authority  to  sell  any 

^^^lak  that  the  captain  had  no  au-  part  of  the  ship,  but  that  he  might 

^^Vnrity  to  part  with  the  ship ;  but  hypothecate.     See,  however,  the 

^^^MNild  have  repaired  her  and  pro-  judgment  of  Lord  Stowell,  in  the 

1  bis  voyage.   And  in  John-  case  of  the  Gratitudine,  3  Rob.  A. 

i  t.  Shippen,  2  Lord  Raym.  984,  R.  240. 
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ought  the  captain  to  have  done?  Ist,  As  to  the  cirgi 
according  to  the  course  of  the  voyage^  the  ship  should  lup 
arrived  at  London  in  July.  On  the  capture,  part  had  bei 
taken  out,  some  was  washed  overboard,  fifty-seven  h(^(thta 
were  damaged,  and  the  whole,  from  the  leaking  of  the  ven 
was  in  a  perishable  state.  There  were  no  storehouses;  n 
could  the  ship  proceed  in  the  state  she  was  in.  The  et 
were  gone,  and  an  embargo  was  lud  on  till  December.  Wh 
shall  a  cargo,  which  was  intended  to  arrive  at  London  mJu 
be  kept  in  a  perishable  state  at  New  York,  in  a  leaky  vesi 
till  December  ?  Sndly,  As  to  the  ship,  it  was  certainly  bet 
to  sell  her  than  to  bring  her  to  London.  There  was  no  a 
belonging  to  her,  and  she  had  no  cargo.  Even  if  all  i 
cargo  had  been  left,  the  expenses  of  repairs  would  hi 
exceeded  the  freight.  If  she  had  been  brought  home, 
expense  of  bringing  her  might  have  been  more  than  what  i 
would  have  sold  for  in  London.  It  has  been  said,  that 
damage  would  not  have  fallen  on  the  underwriters ;  bat 
argument  drawn  from  thence  is  a  fallacy ;  for  that  cicci 
stance  goes  to  determine  it  to  be  the  interest  of  the  insu 
to  abandon  the  voyage.  The  point  is,  what  did  the  ow 
suffer  by  the  capture;  and  it  appears  that  he  suffered 
much,  that  it  was  not  worth  while  to  pursue  the  voya 
The  whole  voyage  was  lost.  As  the  captain  did  not  knoi 
the  insurance,  he  had  no  temptation  to  give  the  turn  of 
scale  to  one  side  or  the  other.  I  left  it  to  the  jury  to  del 
mine,  whether  what  the  captain  had  done  was  for  the  be» 
of  the  concerned.  If  they  had  found  that  it  was**  in  woe 
where  would  have  been  the  question  of  law  ?** 

The  Court,  therefore,  discharged  the  rule  for  a  n 
trial. 

The  more  recent  decisions  seem  to  support  the  authoi 
of  the  preceding  case,  and  to  establish  the  doctrine  that 
master  may,  in  a  case  of  absolute  necessity,  make  a  ssk 
the  ship,  if  he  act  bond  fide,  and  for  the  real  benefit  of 
owners.  But  there  must  be  the  clearest  proof  of  the  nec 
sity  of  the  case :  it  must  not  only  be  shown  that  the  ve 
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jNurSi  but  that  it  was  impossible  to  procure  the 
that  purpose  (a). 

an  action  on  a  policy  of  insurance  on  the  ship 
ksp  which  had  been  sold  by  the  master  at  the  Isle 
,  the  jury  found,  first,  that  the  master  appeared  to 

according  to  the  best  of  his  judgment;  secondly, 
de  was  conducted  &irly ;  and  thirdly,  that  there 
lessity  for  the  sale  of  the  ship;  the  verdict  was 
r  the  assured  for  an  average  loss  only,  and  not 
1  loss,  with  a  benefit  of  salvage,  which  had  been 

lere  a  ship  insured  to  New  York  became  so 
ftnd  leaky  in  the  course  of  the  voyage,  that  the 
M>nie  with  fatigue,  were  obliged  to  desert  her ;  and 
3w,  from  another  vessel,  took  charge  of  her,  and 
in  bringing  her  to  New  York,  where  she  was  sold 
nt  of  the  salvage,  without  any  endeavour  on  the 
s  owner  to  prevent  the  sale :  it  was  held,  that  the 
if  the  crew  did  not  make  it  a  total  loss ;  and  that 
>t  appear  that  the  sale  was  necessary,  or  that  the 
1  done  anything  to  prevent  it,  it  did. not  give  them 
nbandon  (c). 

le  now  to  the  case  of  Hamilton  v.  Mendez  (d),  ^  *K*P  ",*^P' 

^  '    tured  and  all 

ne  of  the  most  unportant  cases  decided  by  Lord  the  hands  but 

mny  and  Elmira,  Ed.  Stark.  1.  Robertson  o.  Carruthers, 

Robertson  v.  Clarke,  1  2  Stark.  571,  and  Hnnter  v.  Parker, 

ind  see  Royal  Exch.  7  M.  &  W.  342,  where  the  Court  of 

p.  V.  Idle,  which  was  Exchequer  seemed  to  concur  with 

ror  from  the  Court  of  the  recent  authorities, 
eas,  where  it  was  de-       (c)  Thomeley  v.  Hebson.  2  B. 

necessity  for  the  sale  8c  A.  513,   and  see  Falkner  o. 

,  and  a  venire  de  novo  Ritchie,  2  M.  &  S.  290.   But  it  is 

I  to  ascertain  whether  otherwise  when  the  cargo  is  taken 

not.  *  3  Brod.  8e  Bing.  out  of  the  possession  of  the  assured 
by  the  barratrous  act  of  the  master 

n  V.  Xieckie,  tried  be-  and  mariners.   Dixon  o.  Reid,  5  B. 

lias,  March  5th,  1822.  &  C.  597. 

;)p.  p.  5,  (6th  edit).  See       (rf)  2  Burr.  1198;  1  W.  Black. 

1  V,  East  India  Comp.  276. 
7.  Wilson  V.  Millar,  2 
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the  mate  and 
another  man 
taken  out  of 
her.  After 
Be?enteen  days 
she  is  recap- 
tured and  sent 
into  an  English 
port,  where  she 
arrives  a  month 
after  the 
capture  :  the 
voyage  not 
bemg  lost,  the 
assured  shall 
not  be  allowed 
to  abandon 
after  the  ship's 
arri?al. 


Mansfield.    It  was  a  special  case  reserved  at  Guildhall, 

the  Sittings  there  before  Lord  Mansfield,  after  Michaelm.^^^^ 

Term,  1760,  in  an  action  brought  against  the  defendant, 

one  of  the  insurers,  upon  a  policy  of  insurance  from  1^irgir^r^£^ 

or  Maryland  to  London,  of  a  ship  called  the  Selby,  and  o/* 

goods  and  merchandise  therein,  until  she  shall  have  mooar-ed 

at  anchor  twenty-four  hours  in  good  safety.  The  case  sta  ^ed 

for  the  opinion  of  the  Court,  was  as  follows : 

That  the  ship  mentioned  in  the  policy,  being  valued 

at  1,^00/.;  and  the  plaintiff  having  interest  therein,  caused 
the  policy  in  question  to  be  made ;  and  the  same  was  accord- 
ingly made,  in  the  name  of  John  Mackintosh,  on  behalf  and 
for  the  use  and  benefit  of  the  plaintiff,  and  was  subscribed 
by  the  defendant,  as  stated,  for  100/.    That  the  ship  was  in 
good  safety  at  Virginia,  where  she  took  on  board  one  hun- 
dred and  ninety-two  hogsheads  of  tobacco,  to  be  delivered 
at  London.    That  on  the  28th  day  o{  March,  she  departed, 
and  set  sail  from  Virginia  to  London  ;  and  on  the  6th  da  3^  of 
May  following,  as  she  was  sailing  and  proceeding  in  her  said 
voyage,  was  taken  by  a  French  privateer  called  the  Au^orf^ 
of  Bayonne.  That  at  the  time  of  the  capture,  the  Selby  lad 
nine  men  on  board;  and  the  captain  of  the  said  priva.'Ceer 
took  out  six,  besides  the  captain,  leaving  only  the  mate  ^i^d 
one  man  on  board.    That  the  French  put  a  prize-master  sxA 
several  men  on  board  the  ship  Selby,  to  carry  her  to  Fr(;^ 
That  as  the  French  were  carrying  her  towards  France  ^  0" 
the  23rd  day  of  the  said  May,  she  was  retaken  ot£  Bay^^^ 
by  an  English  man-of-war ;  and  accordingly  sent  into  .^^T 
mouth,  where  she  arrived  the  6th  day  of  June  foUoiR^  *"8'_ 
That  the  plaintiff,  living  at  HuU,  as  soon  as  he  was  inform 
what  had  befallen  his  ship,  The  Selby,  wrote  a  letter: 
the  23rd  of  June,  to  his  agent,  John  Mackintosh,  living 
London,  to  acquaint  the  defendant,    that  the  plaintiff 
from  thence  abandon  to  him  his  interest  in  the  said  s^ 
as  to  the  said  100^  by  the  defendant  insured."  That 
said  John  Mackintosh,  on  the  26th  of  June,  acquainted 
defendant  with  the  offer  to  abandon  the  ship ;  to  which  - 


ned 
on 

did 


lers  of  the  cargo,  and  the  recaptors.  That  the  ship 
ustained  no  damage  from  the  capture.  That  the 
irgo  of  the  said  ship  was  delivered  to  the  freighters, 
port  of  London,  who  paid  the  freight  to  Benjamin 
n,  without  prejudice.  The  question,  therefore,  sub- 
to  the  opinion  of  the  Court  is,  whether  the  plaintiff, 
said  26th  day  of  June,  had  a  right  to  abandon,  and 
ght  to  recover,  as  for  a  total  loss  ? 
two  arguments  at  the  Bar  upon  this  question,  and 
e  Court  had  taken  time  to  deliberate  upon  it,  their 
>U8  resolution  was  delivered  by  the  Chief  Justice. 
Mansfield. — "  The  plaintiff  has  averred  in  his  decla- 
18  the  basis  of  his  demand  for  a  total  loss,  '  that  by 
»ture,  the  ship  became  wholly  lost  to  him.'  The 
question  is,  whether  the  plaintiff,  who,  at  the  time  of 
m  brought,  at  the  time  of  his  offer  to  abandon,  and 
me  of  his  being  first  apprized  of  any  accident  having 
;d,  had  only,  in  truth,  sustained  an  average  loss,  ought 
er  for  a  total  one  ?  In  support  of  the  affirmative  the 
for  the  plaintiff  insisted  on  tlie  four  following  points : 
it  by  this  capture,  the  property  was  changed ;  and 
e,  the  loss  total  for  ever.  Sdly,  If  the  property  were 
iged,  yet  the  capture  was  a  total  loss.   Sdly,  That 

le  ship  was  brought  into  Plymouth,  particularly  on 

J  r  T.  i.1  .  A  1-  4.  M.\. 
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property  till  be  applicable  to  this  case;  because  by  the  marine  law 

cofiflf^innetiffni 

and  now  by  39  England,  there  is  no  change  of  property,  in  case  of  a  captor^ 

Geo  2b  Ca  34 

thejuspoetli.'  before  condemnation;  and  now,  by  the  Act  of  Parliame^^ 

SST^CT*'*^"**  the  jus  postUminii  'continues  for  ever  (o).   I  know 


writers  argue,  between  the  insurer  and  insured,  from 
distinction,- whether  the  property  was  or  was  not  changed 
the  capture,  so  as  to  transfer  a  complete  right  from 
enemy  to  a  recaptor,  or  neutral  vendee,  against  the  foi 
But  as  between  owner.   But  arbitrary  notions  concerning  the  changer 
SeS^w"^  property  by  capture,  as  between  the  former  owner 
mwn  a  contract  rccaptor,  or  a  vendee,  ought  never  to  be  the  rule  of  decisB?5oii, 

of  uidenmitT 

the  ihip  u      as  between  the  insurer  and  the  insured  upon  a  contracts  ni 
^^^^^ou^h  indemnity,  contrary  to  the  real  truth  of  the  fact.  And  tha 
bjr  recapture    fQ,Q  J  agree  with  the  counsel  for  the  plaintiff,  upon 

It  may  revert  ^  •  * 

to  the  former    second  point,  that  by  this  capture,  while  it  continued,  die 
ship  was  totally  lost,  though  it  be  admitted,  that  the 


perty,  in  the  case  of  a  recapture,  never  was  changed,  but 

returned  to  the  former  owner. 
It  doef  not  The  third  point  depends,  as  every  question  of  this  kciad 

M^^be.  inust,  upon  the  particular  circumstances.  It  does  not  n^ces- 
came  there  ia   garily  follow  that,  because  there  is  a  recapture,  therefore  tiw 

a  recapture^ 

therefore  the    loss  ceases  to  be  total.   If  the  voyage  be  so  defeated,  as  not 


hTiobSTu  to  be  worth  the  further  pursuit;  if  the  salvage  be  high,  ^Bii 
M^d^SalSd  aa  expenses  great ;  or  if  the  underwriter  refuse  to  l>«tf 

Do^  be  worth  these  expenses,  the  insured  may  abandon.   But  in  the  pi^ 
the  aoiired^  sent  case,  the  voyage  was  so  fiur  from  being  lost,  that  it 
may  abandon,   ^^jy  ^  short  temporary  obstruction ;  the  ship 

cargo  were  both  entirely  safe :  the  expense  incurred  did  ^ 
amount  to  near  half  the  value ;  and  upon  the  2Gth  of 
when  the  ship  was  at  Plymouth^  and  the  ofier  was  mad^^ 
abandon,  the  insurer  undertook  to  pay  all  charges 
expenses,  to  which  the  plaintiff  might  be  put  by  the  capt^^ 
The  only  argument  to  shew  that  the  loss  had  not  then  cea^^-^ 
to  be  total,  was  built  upon  a  mistaken  supposition,  that  ^ 
recaptor  had  a  right  to  demand  a  sale,  and  to  put  a  sto^^  ^ 


(a)  29  Geo.  2,  c.  34,  i.  24. 
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Bj  further  prosecution  of  the  voyage.  But  that  is  not  so. 
[he  property  returned  to  the  plaintiff^  pledged  to  the 
ncaptors  for  one-eighth  of  the  value,  as  salvage  for  retaking 
Qd  bringing  the  ship  into  an  English  port.  Upon  paying 
litt,  die  owner  was  entitled  to  restitution.  The  recaptor 
Ul  no  right  to  sell  the  ship.  If  they  differed  about  the 
nkt,  the  Court  of  Admiralty  would  have  ordered  a  com-* 
wimm  of  appraisement  In  this  case,  it  was  the  interest  of 
Ae  owner  of  the  ship,  the  owners  of  the  cargo,  and  the 
HMsptors,  that  she  should  forthwith  proceed  upon  her 
vspge  from  Plymouth  to  London.  But  had  the  recaptor 
Cfpoied  it,  or  affected  delay,  the  Court  of  Admiralty  would 
kie  made  an  order  for  bringing  her  immediately  to  London, 
br  port  of  delivery,  upon  reasonable  terms.  Therefore,  it 
iiBost  clear,  that  upon  the  S6th  day  otJune,  the  ship  had 
Miiiied  no  other  loss,  by  reason  ^f  the  capture,  than  the 
4ort  temporary  obstruction,  and  &  charge  which  the  defend- 
Hit  had  offered  to  pay  and  satisfy.  This  brings  the  whole 
^  the  firarth  and  last  point. 

'^The  plaintiff's  demand  is  for  an  indemnity.  This  action,  Itiirapi^riMuit 
MQ,  must  be  founded  upon  the  nature  of  his  damnification,  oFiDde^^^ 
I  it  really  is,  at  the  time  the  action  is  brought.   It  is  repugn  toSTbtt^hen 
mt  upon  a  contract  of  indemnity  to  recover  as  for  a  total  ^aj^nt^has 
ssy  when  the  final  event  has  decided  that  the  damnification,  avenge  Iom 
>  truth,  ia  an  average,  or  perhaps  no  loss  at  all.   Whatever  ^^^Ja^^d!^'' 
Idoes  the  damnification  in  whole  or  in  part  must  operate 
pm  the  indemnity  in  the  same  degree.  It  is  a  contradiction 
I  terms  to  bring  an  action  for  indemnity,  when,  upon  the 
hole  event,  no  damage  has  been  sustained.   The  reason  is 
I  much  founded  in  sense  and  the  nature  of  the  thing,  that 
»eoniinon  law  of  England  adopts  it,  though  inclined  to 
The  tenant  is  obliged  to  indemnify  his  lord  fi*om 
hat  if  the  tenant  do,  or  suffer  waste  to  be  done  in 
Hues,  yet  if  he  repair  before  any  action  brought,  there  lies 
action  of  waste  against  him  (a).  He  cannot  however  plead  . 
on  fedt  vastum,'  but  the  special  matter.   The  special 
(a)  Co.  Lit.  53,  a. 
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matter  shows,  that  the  injury  being  repaired  before  the 
action  brought,  the  plaintiff  had  no  cause  of  action ;  and, 
whatever  takes  away  the  cause,  takes  away  the  action.  Sop- 
pose  a  surety  sued  to  judgment;  and  afterwards,  before  an 
action  is  brought,  the  principal  pays  the  debt  and  costs,  and 
procures  satisfaction  to  be  acknowledged  upon  record:  fht 
surety  can  have  no  action  for  an  indemnity,  because  he  M 
indemnified  before  any  action  is  brought.  If  the  demand  oi 
cause  of  action  does  not  subsist  at  the  time  the  action  ii 
brought,  the  having  existed  at  any  former  time  can  be  of  nc 
avail.  But  in  the  present  case  the  notion  of  the  vested  riglil 
in  the  plaintiff  to  sue  as  for  a  total  loss  before  the  recapture 
is  fictitious  only,  and  not  founded  in  truth.  For  the  insurec 
is  not  obliged  to  abandon  in  any  case ;  he  has  an  election 
No  right  can  vest  as  for  a  total  loss  till  he  has  made  that  elee 
tion :  he  cannot  elect  before  advice  is  received  of  the  loat 
and  if  that  advice  show  the  peril  to  be  over,  and  the  thing  n 
safety,  he  cannot  elect  at  all,  because  he  has  no  right  tc 
abandon  when  the  thing  is  safe.  Writers  upon  maritime  Imm 
are  apt  to  embarrass  general  principles  with  the  positivi 
regulations  of  their  own  country :  but  they  all  seem  to  agrei 
that,  if  the  thing  be  recovered  before  the  money  is  paid,  the 
insured  can  only  be  entitled  according  to  the  final  event.' 
His  Lordship  here  cited  the  passage  from  Roccus  {a),  mi 
then  proceeded  thus : — 
If  a  thipbe  *'  ^^e  case  of  Spencer  v.  Franco^  though  upon  a  wagei 
7\^^^d^ten^  policy,  the  loss  was  held  not  to  be  total,  after  the  return  oi 

tioDitisnota  the  ship  Prince  Frederick  in  safety;  though  she  had  beei 
total  loss  oven       .,       ,1       .  no..        .  a 

on  a  wager  seized  and  long  kept  by  the  kmg  of  Spmn  in  a  time  of  apdm 
war  (6).  In  the  case  of  Pole  v.  Fitzgerald  (c),  though  upoi 
a  wager  policy,  the  majority  of  the  Judges  and  the  Hooae  of 
Lords  held  there  was  no  total  loss,  the  ship  having  beei 
restored  before  the  expiration  of  the  four  months,  the  tiaM 
for  which  she  was  insured. 


(a)  Roccui,  Not.  50. 
(ft)  Vide  ante,  p.  27. 


(c)  See  ante,  p.  28,  mnd po9t,h 
this  section. 
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\  present  attempt  is  the  first  that  ever  was  made  to 
he  insurer  as  for  a  total  loss,  upon  an  interest  poHcyy 
I  thing  was  recorered ;  and  it  is  said  the  judgment  in 
of  Goss  y.  Withers  gave  rise  to  it.  It  is  admitted 
\  case  was  no  way  similar.  Before  that  action  was 
,  the  whole  ship  and  cargo  were  literally  lost :  at  the 
he  offer  to  abandon,  a  fourth  of  the  cargo  had  been 
overboard  ;  the  voyage  was  entirely  lost ;  the  re- 
of  the  cargo  was  fish  perishing,  and  of  no  value  at 
Hflven,  where  the  ship  was  brought  in ;  the  ship  so 
1,  as  to  want  great  and  expensive  repairs ;  the  sal- 
I  one-half,  and  the  insurer  did  not  engage  to  be  at 
ense;  it  did  not  appear  that  it  was  worth  while  to 
ive  anything:  and  the  recaptor,  though  entitled  to 
,  as  well  as  the  owner  of  the  ship  and  cargo,  left  the 
I  perish,  rather  than  be  at  any  further  trouble  or 
But  it  is  said,  though  the  case  was  entirely  dif- 
jme  part  of  the  reasoning  warranted  the  proposition 
rred  by  the  plaintiff  from  it  The  great  principle 
pon  was,  *  that,  as  between  the  insurer  and  insured, 
ract  being  an  indemnity,  the  truth  of  the  &ct  ought 
purded ;  and  therefore  there  might  be  a  total  loss  by 
bf  which  could  not  operate  as  a  change  of  property ; 
capture  should  not  relate  by  fiction  (fike  the  Raman 
iminii)  as  if  the  capture  had  never  happened,  unless 
was  in  truth  recovered.'  This  reasoning  proved  i 
I  that  if  the  thing  >  in  truth  were  safe,  no  artificial 
f  shall  be  allowed  to  set  up  a  total  loss.  The  words 
It  the  Bar  were  certainly  used,  'that  there  is  no 
cient  or  modem,  which  does  not  say  that  in  case  of 
being  taken,  the  insured  may  demand  for  a  total 
abandon.'  But  the  proposition  was  applied  to  the 
aatter,  and  b  certainly  true,  provided  the  capture, 
tal  loss  occasioned  thereby,  continue  to  the  time  of 
ing,  and  bringing  the  action.  The  case  then  before 
t  did  not  make  it  necessary  to  specify  all  the  restric- 
^ut  I  will  read  to  yoa  verbatim',  from  my  notes  of  the 
cc 
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ge  principles  of  the  marine  law,  according  to  the 
I  intent  of  the  contract^  and  the  real  truth  of  the 
the  question  is  to  depend  upon  the  fact,  every  man 
of  the  nature  of  the  loss  before  the  money  is  paid ; 
to  depend  upon  speculative  refinements,  from  the 
ions,  or  the  Roman  jus  postliminii  concerning  the 
revesting  of  property,  no  wonder  that  merchants 
dark  when  doctors  have  differed  upon  the  subject 
eginningy  and  are  not  yet  agreed.  To  obviate  too 
aference  being  drawn  from  this  determination,  I 
ay  be  understood  that  the  point  here  determined 
i  plaintiff  upon  a  policy  can  only  recover  an  indem-  The  assured 
ling  to  the  nature  of  his  case  at  the  time  of  the  ^j^^ 
ight,  or  (at  most)  at  the  time  of  his  offer  to  aban-  dc™nity  «c- 

,  ,  ,  ,  .  cording  to  the 

give  no  opinion  how  it  would  be,  in  case  the  ship  nature  of  his 
rere  restored  in  safety,  between  the  offer  to  aban-  Sme  of  bring, 
le  action  brought,  or  between  the  commencement  o^aJ^j^e^e* 
>n  and  the  verdict.   And  particularly  I  desire  that  ^^j^®^®*^*® 
;e  may  be  drawn  '  that,  in  case  the  ship  or  goods 

restored  afler  the  money  paid  as  for  a  total  loss, 
:  could  compel  the  insured  to  refund  the  money, 
e  the  ship  or  goods that  case  is  totally  different 
present,  and  depends  throughout  upon  different 
d  principles.  Here  the  event  had  fixed  the  loss 
rerage  only,  before  the  action  brought — before  the 
andon,  and  before  the  plaintiff  had  notice  of  any 
consequently  before  he  could  make  an  election, 
berefore  of  opinion  that  he  cannot  recover  for  a 
i>r  an  average  loss  only ;  the  quantity  of  which  has 
ated  by  the  jury  at  ten  pounds  per  cent."  (a). 

e  case  of  Da  Costa  v,  than  in  that  proportion  would  be 
r.  1970,  where,  at  the  contrary  to  the  underwriter's  own 
case,  it  it  said,  "  Here  agreement.  And,  therefore,  the  net 
abandonment  and  a  proportion  only,  in  respect  of  the 
sement  that  the  as-  plaintiff's  subscription,  after  deduc- 
be  content  with  sal-  tion  of  salvage,  ought  to  be  re- 
proportion  as  the  sum  turned  to  him :  and  that  is  paid 
B  to  the  whole  interest,  into  Court."  The  postea  was  de- 
issured  to  refund  more  livered  to  the  defendant. 

cc  2 


E88 


Total  Loss  and  Abandonment. 


[part  I. 


In  the  above  case  of  Hamilton  v.  Mendex^  Lord  Mansfieldl 
in  delivering  the  judgment  expressly  reserves  for  the  Court  ^ 
(as  a  new  point)  the  right  to  decide,  without  being  fettered  j 
by  that  case,  upon  the  question,  if  it  should' arise,  where  « 
the  ship  or  goods  insured  should  happen  to  be  restored  ^ 
between  the  time  of  the  offer  to  abandon,  and  the  time  of  the  ^ 
action  brought  for,  says  his  Lordship,  **  we  give  no  opinion  ^ 
how  it  would  be  in  case  the  ship  were  restored  in  safety  ^ 
between  the  offer  to  abandon  and  the  action  brought.'* 

This  question,  however,  constituted  a  principal  feature  in 
a  more  recent  case  of  Bainbridge  and  another  v.  NeiUon  (a), 
which  was  tried  by  Lord  Chief  Justice  EUenborough,  near 
fifty  years  after  the  decision  of  Hamilton  v.  Mendez.    It  was 
an  action  on  a  policy  of  insurance  on  the  ship  called  the  &me 
Mary^  valued  at  6,000/.,  at  and  from  Liverpool  to  any  port  ^-vt 
or  ports  in  Jamaica^  during  her  stay  there,  and  from  thence 
to  her  port  of  discharge  in  Great  Britain^  (the  rest  of  the  9>e 
policy  is  not  material).    There  was  another  count  upon  a 
policy  on  freight  valued  at  4,000/.  upon  the  same  voyage.  At  ^ 
the  trial,  before  Lord  Ellenboroughf  the  following  facts  were 
found.    The  ship  sailed  from  Jamaica  with  a  cargo  and  £>cl 
freight  bound  to  Liverpool.    On  the  Slst  of  September,  she 
was  captured  during  her  homeward  voyage  by  an  enemy. 
On  the  2oth  day  of  the  same  month  she  was  recaptured.  - 
On  the  30th  day  of  September ^  the  plaintiffs  received  intel-         —1  di- 
ligence at  Liverpool  of  the  capture,  but  not  of  the  recapture,  « 
and  on  the  day  following  communicated  the  same  to  the 
underwriters, 'and  gave  notice  of  abandonment.    On  the  2nd  C>td 
day  of  October,  intelligence  of  the  capture  was  confirmed.  *  ^* 

On  the  6th  of  October,  five  days  after  the  notice  of  aban- 
donment,  the  plaintiffs  received  the  first  intelligence  of  the 
recapture  of  the  vessel,  and  that  she  then  lay  at  Lock  Swittey, 
in  Ireland,  in  safety,  in  the  possession  of  the  recaptors.  This 
intelligence  was  immediately  communicated  to  the  under- 
writers, with  notice  that  the  plaintiffs  nevertheless  persevered  ' 

(a)  10  East,  329;  and  see  Far-     Ritchie,  2  M.  &  S.  990 ;  andM'Iver 
sons  p.  Scott.  2  Taunt.  363.  Evereth    v.  Henderson,  4  M.  &  S.  575. 
9.  Smith,  2  M.  &  S.  278.  Falkner  v. 
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k  their  abandonment;  but  offered  to  do  their  best  for  the 
benefit  of  those  who  should  ultimately  be  concerned  and 
iaCerested  in  the  ressel,  without  prejudice.  Under  such  offer, 
suid  bjr  agreement  with  the  underwriters,  without  prejudice 
to  either  party,  the  plaintiffs  have  compromised  with  the 
v^ecaptors ;  the  vessel  has  been  restored,  and  has  arrived  at 
-^^^nerpool,  being  her  port  of  discharge  according  to  the  terms 
the  policy,  where  she  now  is  in  safety.    And  the  owners 
l^we  also  without  prejudice  received  the  freight  of  the  goods 
onboard  her,  and  the  proportion  of  salvage  and  expenses  of 
«txch  goods.   The  plaintiffs  obtained  the  possession  of  the 
vessel  at  ZfOcA  Swilley  under  the  said  agreement,  after  the 
notice  of  abandonment,  but  before  the  action  was  brought; 
uid  the  vessel  did  not  arrive  at  Liverpool  till  after  the  com- 
Oftcncement  of  the  action.  The  ship  was  never  taken  into  an 
enemy's  port,  nor  did  she  sustain  any  damage,  whilst  in  pos- 
session of  the  enemy.    The  amount  of  the  salvage,  damages, 
^nd  charges  upon  the  ship  is  15/.  4«.  8(i.,  and  upon  the 
fir^ght,  13/.  lU.  ScL  per  cent,  on  the  sum  insured.  The 
defendants  paid  to  the  plaintiffs  before  the  commencement  of 
^is  action  57L  I2s.  2d.,  being  the  amount  of  their  proportion 
or  an  average  loss  upon  the  two  policies,  which  the  plaintiffs 
^U^pted,  without  prejudice  to  their  claim  of  a  total  loss  upon 
^dcir  abandonment.  This  case  was  fully  argued  at  the  Bar, 
•«id  then. 

Lord  EUenborough  siud,    This  case,  though  new  in  specie, 
^  ly  no  means  new  in  principle :  and  though  Lord  Mansfield^ 
^  Hamilton  v.  Mendex,  said,  that  he  would  not  decide  how  the 
^^ae  would  be,  if  the  ship  and  goods  were  restored  in  safety 
^^^tween  the  offer  to  abandon,  and  the  action  brought ;  yet 
can  be  no  doubt  what  his  decision  would  have  been,  if 
^«&ct8  of  this  case  had  been  brought  in  judgment  before 
The  facts  of  the  case  are,  &c.,  (here  his  Lordship 
stated  the  facts  of  the  case  as  above  related)^    Now  the 
HM&m  is,  whether  that,  which  in  the  result  turns  out  to 
Wbeen  only  an  average  loss,  and  that  to  a  trifling  extent, 
because  tlie  notice  of  abandonment,  which  was  given 
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under  the  supposition  at  the  time  that  it  was  a  total  to 
be  now  recovered  against  the  underwriters  as  a  total  loss 
after  it  is  ascertained  to  be  only  an  average  loss  ?  To  gii 
effect  to  this  claim  would  be  grievously  to  enlarge  d 
responsibility  of  underwriters,  and  to  make  them  answerab 
not  for  the  actual  loss  sustained  by  the  assured,  whom  th< 
have  engaged  to  indemnify  against  the  risks  in  the  policr 
but  for  a  supposed  total  loss  at  the  time  of  the  notice  to  aba 
don,  when  that  total  loss,  as  it  was  supposed,  had  in 
ceased  to  exist.    But  it  has  been  contended  by  the  plaindi 
counsel,  that  if  the  abandonment  is  once  well  made,  a  right 
action  thereby  becomes  vested,  which  cannot  be  devested 
subsequent  events.    That  proposition  is  not  only  not  true 
The  effect  of  a  the  whole,  but  is  not  true  in  any  of  its  parts.  The  true  eff 
donmcnt    ^  of  a  notice  of  abandonment  is  only  this,  that  if  the  offer 
turMVuTto^^*^  abandon  turns  out  to  have  been  properly  made  upon  t 
have  been  pro-  supposed  facts,  which  turn  out  to  be  true ;  the  assured  1 

porly  made 

upon  the  sup-  put  himself  in  a  condition  to  insist  on  his  abandonment,  i 

uirn  out  enough  that  it  was  properly  made  upon  facts  si 

to  be  taTie,  the  posed  to  exist  at  the  time,  if  it  turn  out  that  circumstan 

asiured  has  put  ' 

himself  into  a  existed.  Unknown  to  the  parties,  which  did  not  entitle! 
^udstorThb  assured  to  abandon.  The  notice  would  be  properly  giv< 
abandonment  ypQjj  intelligence  received,  and  really  credited  by  the  assuR 
of  the  ship's  being  wrecked,  whether  that  intelligence  we 
true  or  not,  and  although  the  letter  conveying  the  intelligem 
should  turn  out  to  be  a  forgery:  and  yet  it  is  clear  tbati 
right  of  action  would  vest,  founded  upon  such  abandonmeo 
thus  made  upon  false  intelligence,  without  any  fact  to  suppo 
it.  What  is  the  notice  of  abandonment  more  than  this :  tk 
the  assured,  having  had  notice  of  circumstances,  which  entit 
him,  if  true,  to  treat  the  adventure  as  a  total  loss,  in  contei 
plation  of  those  existing  circumstances,  cast  what  is  cos 
dered  as  a  des|>erate  risk  on  the  underwriter?  But  do 
not  all  that  presume  the  existence  of  those  facts,  on  wbi 
the  right  results  to  him  of  calling  upon  the  underwriters 
indemnify  him?  But  if  all  this  turns  out  to  be  a  misconct 
tion ;  if,  at  the  time,  it  had  ceased  tu  be  a  total  loss,  and 
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i  had  happened  ;  or  if  the  only  damnification  arises  out 
ery  act,  which  has  saved  the  thing  insured  from  total 
mely,  the  salvage  on  the  recapture,  the  whole  founda- 
the  abandonment  fails.  It  was  then  argued,  that  if 
It  of  abandonment  once  vested,  and  was  acted  upon 
it  cannot  afterwards  be  devested  by  subsequent  intel- 
of  other  circumstances  and  events :  but  the  case  of 
hy  V.  Abel  is  an  authority  to  the  contrary  (a),  for 
bough  notice  of  abandonment  were  well  given  at  the 
t  it  was  devested  by  subsequent  circumstances,  where 
red  that  the  cause  of  the  abandonment  had  ceased 

it  it  is  contended,  that  by  the  ship's  being  carried  into 
f  Ireland  out  of  the  course  of  her  voyage,  after  her 
re  the  right  of  abandonment  revived.  I  do  not,  how- 
iderstand,  whether  this  is  insisted  upon  as  an  entire 
inct  cause  of  abandonment,  or  as  connected  with  the 
and  recapture.  If  it  grew  out  of  the  recapture,  let 
hat  Lord  Mansfield  says  of  it  in  Hamilton  v.  Mendea. 
lird  point  depends,  as  every  question  of  this  kind 
n  the  particular  circumstances.  It  does  not  neces- 
llow  that,  because  there  is  a  recapture,  therefore  the 
ses  to  be  total.  If  the  voyage  be  so  defeated,  as  not 
)rth  the  further  pursuit' — here  no  voyage  is  lost  or 
1,  for  the  voyage  is  performed.  *  If  the  salvage  be 
lere  it  is  not  so, ,  but  very  trifling.  '  If  the  other 
» be  great,  and  the  underwriter  refuse  to  bear  them' — 
I  expenses  are  not  great,  and  the  actual  loss  has  been 
the  underwriters  into  the  hands  of  the  assured.  If, 
after  the  recapture,  the  ship  had  been  carried  into  a 
oad,  and  the  sale  had  become  inevitable,  because  no 
yould  indemnify  the  recaptors  for  their  one-eighth 
that  might  have  made  it  a  total  loss :  but  that  is  not 
tent  case :  and  therefore  none  of  the  circumstances 
^ord  Mansfield,  which,  after  a  recapture,  might  stili 
e  loss  total,  exist  in  this  case.  I  cannot,  however, 
(a)  5  East,  388,  and  post. 
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but  consider,  as  at  present  advisedi  that  the  abandonment 
must  be  taken  generallyi  as  relating  only  to  the  actual  state 
of  things,  at  the  time  of  the  abandonment  made;  and  il 
necessary  to  the  decision  of  this  case,  I  should  wish  to  have 
that  point  fully  considered.  I  am  not  disposed  to  enlarge 
the  grounds  of  abandonment  against  underwriters — a  fmi 
lege,  which  every  one  knows,  has  been  much  abused.  Ii 
almost  every  case  of  a  valued  policy,  it  is  the  interest  of  thi 
assured  to  abandon :  and  it  therefore  becomes  the  Court  U 
watch  every  such  case ;  and  in  no  instance  to  enlarge  that 
which  in  its  nature  is  only  an  average,  into  a  total  loss.  Ii 
Macarthy  v.  Abel^  it  might  as  well  have  been  said,  tha 
having  been  once  a  total  loss,  it  was  to  continue  a  total  loss 
but  it  was  held  otherwise,  and  that  case  is  no  otherwise  dia 
tinguishable,  except  eventually  that  turned  out  to  be  no  loss 
and  this  is  only  an  average  loss.  But  I  can  see  no  difference 
whether  it  ceased,  by  subsequent  events,  to  be  a  total  losi 
altogether,  or  whether  it  was  reduced  by  the  events  to  m 
minute  a  loss  as  in  the  present  case.  Then,  as  in  the  ca« 
of  Godsallv.  Bolderoy  we  look  to  the  real  nature  of  the  con 
tract  in  a  policy  of  insurance :  and  there  it  was  considered  t< 
be,  as  it  is,  a  mere  contract  of  indemnity  (a).  Therefore 
though  in  that  case  there  was  a  total  loss  with  respect  to  tb 
subject-matter  of  the  risk  insured,  yet  circumstances  haTini 
afterwards  intervened,  which  adeemed  the  loss  of  the  insured 
he  was  held  not  to  be  entitled  to  recover.  So  here,  as  tha 
which  was  supposed  to  be  a  total  loss,  at  the  time  of  tb 
notice  of  abandonment  first  given,  had  ceased  to  be  so,  an 
in  the  event  only  a  small  loss  has  been  incurred,  that  is  tb 
real  amount  of  the  damnification  under  this  contract  o 
indemnity ;  and  that  has  been  paid  by  the  underwriters." 

The  three  other  Judges,  Grose,  Le  Blanc,  and  Bayle^ 
delivered  their  opinions,  concurring  with  his  Lordship :  am 
judgment  was  pronounced  for  the  defendant  (6). 

(a)  9  East,  72.  4  M.  &  S.  393.    Brotherton  i 

(6)  Smith  p.  Robertson,  2  Dow.     Barber,  5  M.  &  S.  447, 
474,  and  also  Patterson  v.  Ritchie, 
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The  principle  of  the  law  laid  down  in  the  preceding  case,  Th«  abandon- 
that  the  effect  of  an  abandonment  is  only  to  put  the  assured  viewed  with 
into  a  condition  to  avail  himself  of  it  provided  the  offer  turns  S^Sjft^jJ^ 

otiCtobe  properly  made  upon  the  supposed  facts,  was  lately  of&ctsap- 

peaniiff  Deiore 

^leoognised  by  the  Court  of  King's  Bench,  in  the  case  of  the  action 
iVoyfor  V.  Tajflor  (a). 

It  was  an  action  on  a  policy  of  insurance  on  goods  by  the 
ftliip  Monarch,  "  at  and  from  Liverpool  to  any  port  or  place 
in  the  river  PtatOf  with  liberty,  in  the  event  of  a  blockade  or 
being  ordered  off  the  river  Plata,  to  proceed  to  any  other 
pOTt,  and  there  wait  or  discharge.*'   The  loss  was  averred  to 
Have  been  by  capture.  The  ship  sailed  from  Liverpool,  and 
was  taken  by  a  Brazilian  frigate,  in  the  river  Plata,  and  sent 
to  Rio  de  Janeiro  for  adjudication  ;  but  was  rescued  by  the 
master  and  crew,  who  brought  the  ship  and  cargo  back  to 
I^iterpool,  where  the  master  landed  and  warehoused  the 
goods.    The  assured,  after  they  had  heard  of  the  capture, 
and  after  the  rescue,  but  before  they  heard  of  it,  gave  notice 
of  abandonment  to  the  underwriters. 

A  verdict  was  found  for  the  plaintiff,  with  liberty  to  the 
defendant  to  move  to  enter  a  nonsuit,  if  the  Court  was  of 
^^pinion  that  there  was  not  a  total  loss. 

lord  Tenterden,  C.  J. — **  It  is  not  necessary  to  deliver  an 
opinion  upon  the  effect  of  the  rescue,  or  of  the  return  to 
^^iverpool.   The  late  cases  show  that  a  mere  loss  of  the 
venture  by  retardation  of  the  voyage,  without  loss  of  the 
^ing  insured,  either  by  its  being  actually  taken  from  the 
^ip  or  spoiled,  does  not  constitute  a  total  loss,  unless  by  the 
and  effect  of  an  abandonment*    In  the  present  case  the 
goods  have  been  brought  back  to  Liverpool.    It  does  not 
^fpear  upon  what  grounds  the  master  has  detained  them  :  if 
be  on  the  ground  of  a  claim  of  the  nature  of  salvage,  the 
pluntiffa  may  have  them  on  satisfying  that  claim.    There  is 
^  proof  that  the  goods  are  deteriorated.    The  particular 
*J^eniure  upon  which  they  were  sent  has,  indeed,  been  de- 


(a)  D  B.  &  C.718. 


394 


Total  Losses  and  Abandonment,     [part  i. 


feated  :  but  this  fact  will  not  of  itself  make  the  underwriter! 
liable  for  a  total  loss.  It  therefore  becomes  necessary  for  the 
plaintiff  to  show  that  the  abandonment  has  the  effect  oC 
enabling  them  to  recover  as  for  a  total  loss.  If  the  abandoop 
ment  is  to  be  viewed  with  regard  to  the  ultimate  state  oC 
facts  as  appearing  before  the  action  brought  according  to  the 
opinion  of  the  Court  in  Bainbridge  v.  Neilsan^  there  has  not, 
for  the  reasons  already  given,  been  a  total  loss.  Doubts  weie 
expressed  as  to  the  propriety  of  the  decision  in  Biunbridp 
V.  Neilsottf  by  a  very  high  authority,  in  the  case  of  Smiths 
Robertson  (a).    But,  notwithstanding  these  doubts,  the  vak 
laid  down  in  Bainbridge  Y.Neilson  was  adopted  and  acted  upoi 
by  the  Court  in  the  two  subsequent  cases  of  Patterson  t. 
Ritchie  (6),  and  Brotherton  v.  Barber  (c).  We  consider  the 
point  to  have  been  well  settled,  and  the  rule  established  hf 
these  authorities;  and  the  rule  to  enter  a  nonsuit  matf 
therefore  be  made  absolute"  (d). 

There  was  a  very  recent  case  in  the  Court  of  ComnxiQ 
Pleas  of  Benson  v.  Chapman  (e).  It  was  an  action  of  cove- 
nant on  a  policy  of  insurance,  dated  12th  July^  1839,  made 
by  the  defendant,  of  The  Neptune  Marine  Assurance  Ccsh 
pany  of  London,*  on  the  ship  The  Lord  Coekrane,  at  aad 
from  Pemambuco  to  Liverpool.^*  The  insurance  was  d^ 
dared  on  freight  valued  at  2000/.  The  cause  came  on  ftr 
trial  at  Guildhall,  on  the  Ist  July,  1842,  before  Mr.  I 
Erskine,  when  a  verdict  was  taken,  by  consent,  for  the  pliin- 
tiff,  subject  to  the  opinion  of  the  Court  upon  the  followiag 
case.  **  The  declaration  alleged  a  loss  by  perils  of  the  seii 
The  ship,  whilst  coming  out  of  the  harbour  of  PemambieSt 
struck  on  a  reef,  and  thereby  received  such  injury  as  rendered 
it  necessary  to  put  back  for  repair ;  the  cargo  was  taken  ooti 
and  the  ship  repaired  at  a  cost  of  7,132£,  including  the  chargei 
of  landing  and  reshipping  the  cargo.  There  being  no  other 
means  for  raising  funds  to  pay  for  the  repairs,  the  master 


(a)  2  Dow.  474. 

(b)  4  M.  &  S.  393. 

(c)  5  M.&  S.418. 


(d)  See  also  Calogan  e.  Londoa 
Assur.  Comp.  5  M.  &  8. 447. 
(c)  7  Scott's  N.  R.  6^5. 
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executed  a  bottomry  bond,  by  which  the  ship,  freight,  and 
carjfo  for  that  Bum,  and  her  bottomry  premium  of  SOL  per 
cent.  The  ship  afterwards  sailed  for  Liverpool  with  her 
original  cargo  on  board,  and  arrived  there  in  safety.  The 
plaintiff,  as  soon  as  he  received  intimation  of  the  extent  of 
the  damage  done  to  the  ship,  gave  notice  of  abandonment 
of  ibip  and  freight  to  the  respective  underwriters,  and  repu- 
diated the  bond ;  whereupon  the  ship  was  taken  possession 
by  the  parties  claiming  under  the  bond,  and  sold  under  an 
order  of  the  Admiralty  Court.   At  the  sale,  the  ship  pro- 
duced 1,675/.,  which,  with  the  freight  earned  on  the  home- 
ward voyage,  was  paid  over  to  the  obligees. 

Thulal,  Chief  Justice,  now  delivered  the  opinion  of  the 
Court    His  Lordship,  after  stating  the  case,  proceeded  : — 
^  Upon  this  state  of  facts,  we  are  of  opinion  that  there  was  a 
telal  loss  of  freight  at  the  time  of  the  damage  sustained  by 
ship;  and  that  the  plaintiff,  having  abandoned  to  the 
^Kxulerwriters  on  freight,  is  entitled  to  recover  for  such  total 
'c^as.  That  there  was  a  constructive  total  loss  on  ship,  seems 
*tot  to  have  been  made  a  question.    It  is  unnecessary  to  cite 
^i^thorities  to  prove  that,  where  the  damage  to  the  ship  is  so 
S>^t  from  the  perils  insured  against  as  that  the  owner  cannot 
pat  her  in  a  state  of  repair  necessary  for  pursuing  the  voy- 
insured,  except  at  an  expense  greater  than  the  value  of 
^bc  ship,  he  is  not  bound  to  incur  that  expense,  but  is  at 
Hberty  to  abandon,  and  treat  the  loss  as  a  total  loss.  And 
there  seems  to  be  as  little  doubt  that  the  assured  has  the 
vight  of  abandoning  the  freight  where  there  has  been  a  total 
loss  of  the  ship.    The  assured  has  sustained  a  total  loss  of 
tlftc  freight,  if  he  abandons  to  the  underwriters  on  ship,  and 
^  justified  in  so  doing ;  for  after  such  an  abandonment  he 
^  no  longer  the  means  of  earning  the  freight,  nor  the  pos- 
viUfity  of  ever  receiving  it,  if  earned,  such  freight  going  to 
^  underwriters  on  ship.  In  the  present  case,  when  the  ship 
W  at  Pernambuco,  the  cargo  taken  out,  and  the  damage  to 
^  ship  very  much  exceeding  her  value,  and  as  the  owner 
had  no  means  of  completing,  except  at  a  ruinous  expense,  if 
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at  that  time,  he  abandons  to  the  uiiderwriters,  as  tbi 
allows  him  to  do,  the  freight  is  as  much  lost  to  him  as 
ship  had  been  captured,  and  placed  altogether  out  < 
control.  The  defendant's  counsel  admits  that,  if  the  n 
instead  of  repairing  the  ship  at  Pemambueo,  had  sol 
there,  the  loss  both  of  the  ship  and  freight  would  baf< 
total :  but  he  contends  that,  as  he  did  not  sell,  but  boi 
money  and  repaired  the  ship,  which  brought  the  same 
to  England  and  earned  her  freight,  the  not  paying  the 
borrowed  was  the  voluntary  act  of  the  shipowner,  and 
alone  prevented  him  from  receiving  the  freight;  and  t 
had  no  right  to  make  the  loss  total  by  his  own  volunta 
But,  in  the  first  place,  the  arrival  of  the  ship  with  the 
is  not  of  itself  sufficient  to  deprive  the  plaintiff*  of  his  ri 
recover,  if  he  gave  notice  of  abandonment  at  the  time 
there  was  a  total  loss.  The  ship  must  not  only  arrii 
must  arrive  in  such  circumstances,  as  Mr.  Justice  J 
expresses  it,  in  Holdsworth  v.  Wise  (a),  *  that  the  a 
may,  if  they  please,  have  possession,  and  may  reasons 
expected  to  take  it.'  In  that  case  the  ship  had  been  dc 
by  the  crew,  acting  bond  fide  for  the  preservation  o 
lives,  and  had  been  taken  possession  of  by  the  ci 
another  vessel,  who  took  her  into  port,  repaired  he 
brought  her  into  England^  but  subject  to  a  claim  for  i 
and  salvage  equal  to  or  exceeding  her  value.  The 
having  abandoned  before  he  knew  of  the  safety  of  th 
was  not  bound  to  take  the  ship,  but  entitled  to  recove 
total  loss.  In  that  case,  also,  the  captain  had  grai 
bottomry  bond,  and  the  ship  was  taken  possession  of 
arrival  in  England  by  the  persons  claiming  title  und 
bottomry  bond.  The  case,  therefore,  bears  a  verj 
resemblance,  no  less  in  principle  than  in  all  its  circums 
to  the  present ;  for  here  the  owner,  in  England^  hac 
doned  both  ship  and  freight  immediately  on  hearii 
damage  done  to  the  vessel,  and  had  never  afterwardi 


(fl)  7B.&C.794;  1M.&R.673. 
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fered  with  either :  here,  also,  the  master  had  repaired  ^  giving 
t  bottomry  bond  for  the  money  borrowed :  here,  also,  the 
•hip  is  taken  possession  of  by  the  persons  claiming  under 
such  bond ;  and  the  charge  far  exceeds  the  value  of  the  ship 
and  freight.  We  think  the  case  above  referred  to  does,  in  prin- 
ciple,  decide  that  before  us.  In  the  events  which  took  place, 
there  never  was  a  moment  at  which  the  owner  of  the  ship 
eottld  have  earned  or  received  the  freight,  after  the  ship  sus- 
tained her  injury,  except  at  a  cost  far  exceeding  the  value  of 
•hip  and  freight.   After  the  cargo  was  unshipped  at  Per- 
nrnmbuco,  he  could  not  put  it  on  board  again,  without  incur- 
ring the  expense  of  repairs  beyond  the  value  of  the  ship  and 
freight :  when  the  ship  arrived  in  England,  he  could  not 
teceive  the  freight,  without  paying  the  amount  of  the  bot- 
tomry bond.    If  the  master  had  actually  sold  the  ship  at  the 
time  the  damage  was  sustained,  and  the  purchaser  had 
hrooght  her  back  and  earned  the  freight,  there  is  no  doubt 
but  that  the  owner  could  have  recovered  for  a  total  loss  after 
abandonment ;  and  we  see  no  substantial  difference  between 
hia  situation,  under  those  circumstances,  and  the  return  of 
tbe  ship  pledged  by  a  bottomry  bond  for  her  value.  There 
aeema  no  reason  for  holding  that  the  act  of  the  master  in 
>^epairing,  whilst  the  owner  was  ignorant  of  what  was  going 
ttQ,  should  vary  his  rights,  the  case  expressly  finding  '  that 
he  never  interfered  in  any  way  with  freight  or  ship  after  the 
abandonment.*   We,  therefore,  think  that  there  should  be  a 
^rdict  entered  for  the  plaintiff  for  ^,000/." 

In  the  case,  also,  of  Young  v.  Turing  and  Others  (a),  Lord 
Stinger,  C*  B.,  now  delivered  the  judgment  of  the  Court: — 
Thb  was  an  action  on  a  policy  of  insurance,  at  and  from 
'^4dierdam  to  Java  and  Sumatra,  and  back  again  to  a  port 
iii  Holland^  upon  the  ship  Eliza,  valued  at  8,000/.    In  the 
course  of  her  voyage,  she  was  stranded  on  the  Goodwin 
Smidt,  and  plundered.    She  was  afterwards  removed,  and 
hffOQght  first  to  Ramsgate,  and  then  to  London.    The  un- 


(a)  2  Scott's  N.  R.  752. 
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derwriters  had  notice  of  abandonment.  It  appears  by  the 
evidence  set  forth  in  the  bill  of  exceptions^  that  just  befoie 
the  time  when  the  ship  was  cast  away,  she  was  worth  5,833(. 
sterling ;  that  her  value,  as  she  lay,  was  700/. ;  and  thattbe 
salvage  was  4S0/.  Two  English  witnesses  deposed  that  the 
expenses  of  repairing  the  ship  in  England  would  be  4,61SL; 
that,  if  she  had  been  entitled  to  a  British  register,  she  would 
have  been  worth,  when  repaired,  from  4,500^  to  4,700/.;  sod 
that,  if  she  had  been  a  British  ship,  it  would  have  beoi 
prudent  for  a  British  owner  to  repair  her.  Several  IhiA 
witnesses  stated  that  the  expense  of  repsuring  her  in  HoUad 
would  have  been  far  greater;  and  that  her  value,  wheo 
repaired  in  Holland^  would,  at  the  outside,  have  been  3,9l5t 
The  defendant's  witnesses  do  not  materially  vary  this  en* 
dence ;  but  witnesses  were  called  to  show  that  the  trading 
companies  in  Holland  will  not  employ  a  vessel  that  has  bees 
stranded  in  the  manner  in  which  this  ship  was  stranded, 
however  perfectly  she  might  have  been  repaired;  and  thit 
this  circumstance  affects  her  value  in  Holland 

The  Chief  Justice,  in  summing  up,  told  the  jury  that,  in  , 
considering  whether  this  was  the  case  of  an  average  or  a  totil  j 
loss,  they  ought  not  to  take  into  account  the  value  in  tbe  ] 
policy.  He  also  told  them  that  in  considering  the  same  qniBt  | 
tion,  they  ought  to  look  at  all  the  circumstances  attending  tbe  { 
ship,  and  to  judge  whether,  under  all  those  circumstances^  • 
prudent  owner,  if  uninsured,  would  have  declined  to  repair 
the  ship  :  and,  if  so,  they  might  find  it  a  case  of  total  loss. 

"  To  this  charge  of  the  Chief  Justice  two  objections  w«e 
taken,  and  are  made  the  subject  of  this  bill  of  exceptioiiii 
The  first  is,  that  he  ought  to  have  told  the  jury  that,  in 
determining  whether  the  loss  was  total,  they  ought  to  take 
into  their  consideration  the  estimated  value  of  the  ship  in  dit 
policy. 

First  ezcep-  I  am  not  aware  of  any  case  or  principle  in  the  law  of 

insurance  which  makes  the  estimated  value  in  the  policjfr 
circumstance  on  which  the  question  of  total  or  average  loss 
ought  to  turn.  The  agreed  value  in  tbe  policy  of  the  subject 
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insured  is  intended  to  save  the  expense  and  doubt  that  may 
attend  the  investigation  of  value,  as  affecting  the  quantum  of 
,  compensation  only.  It  may  operate,  according  to  events,  to 
tbe advantage  or  detriment  of  either  party;  and,  where  no 
bwi  exists,  both  are  bound  by  it.  We  are  of  opinion  that 
tbere  is  no  ground  for  the  first  exception. 

''The  second  exception  is,  that  the  Chief  Justice  ought  Second  ex- 
not  to  have  directed  the  jury  to  take  into  their  consideration  ^^^^ 
all  the  circumstances  that  affected  the  ship ;  and  that  he 
Mght  to  have  instructed  them  to  lay  entirely  out  of  their 
consideration  the  national  character  of  the  ship,  and  the 
consequences  resulting  therefrom, 

"We  cannot  agree  to  the  propriety  of  this  exception. 
Xbe  Chief  Justice  has  laid  down  the  usual  and  recognised 
rule,  that  the  jury  ought  to  consider  whether  under  all  the 
orcamstances  attending  the  ship,  a  prudent  owner,  if  unin- 
sured, would  have  repaired  the  vessel.  Now,  to  the  value  of 
the  repairs  must  be  added  to  her  value  as  she  lay  in  the  dock, 
that  is,  to  4,615/.  must  be  added  700/.,  making  5,315/.  as  the 
Cost  Upon  which  the  Dutch  witnesses  say  her  value  in 
tMoUand  would,  on  the  outside,  not  have  exceeded  2,915/. 
^he  English  witnesses  make  the  amount  of  the  repairs  less  ; 

they  say,  had  she  been  a  British  ship,  with  a  British 
i^egister,  she  would  have  been  worth  more  than  the  repairs ; 

that,  in  that  case,  it  would  have  been  the  interest  of 
-^riiish  owners  to  have  repaired  her;  implying  that,  not 
Having  a  British  register,  her  value  would  not  have  equalled 
repairs,  and  tliat  it  would  not  have  been  prudent  in  the 
Phintifis  to  have  repaired  her.    Now,  the  effect  of  this  evi- 
^«nee  is,  that  the  ship,  when  repaired,  would  not  have  been 
"^orth  the  value  of  her  repairs  either  in  England  or  in 
Holland.  It  does  not  appear  that  she  would  have  been  worth 
'^i^  any  where  else.   Is  it,  then,  to  be  contended,  that  the 
are  not  to  attend  to  the  circumstances  of  the  value  of 
^  ship  when  repaired  ?    Has  it  ever  been  doubted  that  the 
^oe  of  a  ship  when  repaired  is  an  important  criterion  to 
^(^mune  whether  she  ought  to  be  repaired  or  not  after  being 
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damaged  ?  or  that,  if  the  amount  of  repairs  greatly  exci 
the  value  they  will  confer  on  the  ship,  the  assured  may  ab 
don,  and  claim  a  total  loss  ?  But  it  is  said  that  the  jury  hi 
no  right  to  look  at  the  circumstances  that  she  was  a  Dm 
ship,  and  that  by  the  usages  that  prevail  in  HoUamd  1 
value,  when  fully  repaired,  would  nevertheless,  in  con 
quence  of  her  disaster,  be  less  than  the  amount  of  repai 
For  the  same  reason,  it  might  be  contended  that  the  jv 
ought  to  lay  out  of  their  consideration  that  she  was  not 
British  ship,  and  that  therefore  her  value  in  England,  wh 
repaired,  would  be  less  than  the  cost  of  repairs,  not  bei 
entitled  to  a  register.  The  substantial  fact  is,  that  her  vali 
when  repaired,  is  less  than  the  cost.  The  reason  of  the  fi 
is,  in  the  one  case,  the  want  of  a  British  register ;  in  t 
other,  the  usage  of  trade  in  Holland^  which  would  prevc 
any  body  from  giving  a  price  for  her  equal  to  the  repaii 
Both  these  circumstances  existed  and  affected  the  ship  \ 
fore  the  policy.  Surely,  if  the  question  of  her  value  wb 
repaired  be  material,  the  jury  may  look  at  the  reasons  whi 
are  alleged  to  impair  or  increase  the  value.  One  witnc 
says  she  would  not  sell  in  London  for  one-half  the  cost 
repairing  her :  another  says  she  would  not  sell  for  half  tl 
cost  in  Holland.  If  this  evidence  be  admissible  at  all,  m 
not  the  witnesses  go  on  to  allege  the  reasons  of  their  opinii 
in  both  cases  ?  Suppose  that  in  giving  evidence  of  her  vali 
the  witnesses  had  proved  that,  for  different  reasons,  pecoli 
severally  to  each  maritime  state  in  Europe,  but  all  exbtiog 
the  time  of  the  insurance,  the  ship,  when  repaired*  could  n 
have  been  sold  at  all,  or  could  only  have  been  sold  for  a  pri 
next  to  nothing :  could  it  be  gravely  alleged  that  the  ju 
could  not  take  this  into  their  consideration*  because  tl 
underwriters  know  nothing  of  the  laws  or  usages  of  oth 
maritime  nations  besides  their  own  ?  That  proposition,  vi 
that  the  underwriters  are  not  presumed  to  know  the  usag 
or  laws  of  foreign  states,  has  indeed  been  urged  by  tl 
counsel  for  the  plaintiff  in  error  beyond  what  is  consistei 
either  with  reason  or  practice.    The  underwriters  upon 
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tmga  ship  or  a  foreign  voyage  are  presumed  to  know  the 
ntiges  and  the  laws  which  affect  that  ship  or  that  voyage. 
Bot,  if  the  proposition  were  true  to  any  extent,  it  has  no 
place  in  this  argument ;  for  the  question  is  not  about  their 
faioirledge,  real  or  presumed,  but  a  question  about  a  fact 
vliich,  whether  they  knew  it  or  not,  affects  the  value  of  the 
dhip.   If  indeed  the  depreciated  value  of  the  ship  had  arisen 
from  any  circumstance  occurring  after  the  policy  was  effected, 
rnnd  wholly  unconnected  with  the  perils  insured  against,  such 
t  new  law  or  regulation  affecting  trade  or  shipping,  the 
case  would  have  presented  a  question  well  worthy  of  con- 
nderation,  upon  which,  however,  it  is  unnecessary  to  offer 
wiy  opinion.   Where  such  circumstances  occur,  it  may  be 
^necessary  to  qualify  the  proposition  that,  if  a  prudent  owner, 
uiHnsured,  would  not  repair  the  vessel,  it  would  be  a  total 
loo.  Bat,  as  the  case  now  stands,  if  the  jury  are  to  lay  out 
of  thdr  consideration  all  the  previous  circumstances  that  may 
eventually  afiect  the  value  of  a  Dutch  ship,  they  must  by  the 
*Mie  rule  disregard  all  the  circumstances  that  may  affect  the 
^dne  of  a  ship  of  any  nation.    By  what  criterion,  then,  are 
*liey  to  judge  of  the  value  of  any  ship  t  or  how  can  they  re- 
^eife  any  evidence  of  the  value  at  all,  if  they  may  not  sifl  the 
Svounds  and  reasons  of  the  opinion  of  witnesses?  The  argu- 
Client,  pushed  to  its  full  extent,  presents  to  them  nothing  but 
^  ship  capable  of  being  repaired  and  put  into  as  good  a  plight 
^  twtm  as  before,  but  abstracted  from  all  the  circumstances 
^Ueh  are  connected  with  her  and  which  affect  her  value ; 

consequently,  instead  of  considering  these  circumstances, 
^^hitj  ought,  upon  a  question  whether  a  prudent  owner  would 
'^eptir,  to  turn  their  attention  to  no  other  circumstance  but 
^^he  cost  of  repairs,  and  the  original  value  of  the  ship  when 
■smiled.   Whereas  in  Milks  v.  Fletcher  (a),  Lord  Mansfield 
•■yi,  *  If  she  had  been  repaired  at  New  Yorky  the  expense 
■■'ight  have  exceeded  what  she  would  have  sold  for  on  her 
*^Btiini  to  London*    This  case,  and  all  the  others  which 


(a)  Dong.  235. 
OD 
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follow  on  the  same  subject,  will  be  found  to  refer  to 
actual  price  of  the  ship  when  repaired,  and  not  to  h 
original  value. 

"  There  is  one  plain  way  of  considering  this  question: 
the  underwriters  had  accepted  the  abandonment,  would  th 
have  repaired  the  ship  themselves,  or  would  they  not  hm 
taken  into  consideration  that  she  was  a  foreign  ship,  u 
could  not  obtain  a  British  register ;  and  that  she  was  aDwk 
ship,  and  could  not  be  advantageously  sold  in  Holland^  b 
cause,  under  the  drcumstances,  the  Dutch  trading  compan 
would  not  employ  her ;  and,  finally,  that  the  exclusive  Ui 
of  all  other  maritime  states  would  aflfect  her  value  in  eadi 
And  if  they  necessarily  would  and  must  have  considered  i 
these  things,  which  would  have  led  them  to  sell  the  ship  i 
700/.,  rather  than  repair  her,  the  assured  and  the  jury  m 
equally  entitled  to  take  them  into  their  consideration." 

Judgment  affirmed. 

And  in  the  case  of  Parry  v.  Aberdein  (a),  where  a  lU 
having  goods  on  board  on  which  an  insurance  was  efieete 
was  placed  in  so  much  danger  by  perils  of  the  sea,  that  d 
crew  deserted  her,  in  order  to  save  their  lives,  and  tl 
owners  of  the  goods,  upon  receiving  intelligence  of  this,  gv 
notice  of  abandonment ;  a  few  days  afterwards,  however,  tl 
vessel  was  found  by  some  fishermen,  and  towed  into  portal 
repaired,  but  the  goods,  which  were  of  a  perishable  natm 
had  been  so  much  injured  by  the  salt  water,  that  they  wod 
not  have  been  worth  anything  if  forwarded  to  their  pliee  ( 
destination:  it  was  held  that  the  assured  were  entidedl 
recover  for  a  total  loss. 

The  assured  cannot  be  allowed  to  turn  a  partial  into 
total  loss. 

A  ship  lurving      This  was  shewn  in  the  case  of  Cazalet  and  Others  v.  h 
vroath(^ar^    jBar6e  (6),  it  was  an  action  on  a  policy  of  insurance  upon  d 
j^^^^P^'*  ship  Friendship,  from  Wyburg  to  Lynn,  subscribed  by 
haring  sufiered  defendant  for  lOOZ.  at  two  guineas  per  cent    The  defenda 


(a)  9B.  &C.  411. 


{h)  1  T.  R.  187. 
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/Aided  a  tender,  and  paid  48i.  into  Court.   The  cause  was  ^^7- 

^.  .  eight  per  ceut. 

oico  at  Cruildhall,  before  Mr.  Justice  BuUer,  when  a  case  The  case  then 
iras  reserved  for  the  opinion  of  the  Courti  stating  that  the  wu^t  worth 


I  sustained  by  the  ship  in  the  voyage  insured,  did  not  J^^^y 
exceed  iSL  per  cent.,  which  sum  the  defendant  had  paid  into  what  she  was 
Coirt.   That  when  the  ship  arrived  at  the  port  of  Lynn  she  Hel(C^at  the 
w»  iK)t  worth  repairing.  The  question  for  the  opinion  of  the  J^SfoJun"'' 
Oort  wasy  whether  the  plaintiffs  had  a  right  to  abandon  ? 
Mr.  Justice  Willes. — ''The  question  is,  whether,  under 
circumstances,  the  plaintiffs  bad  a  right  to  abandon, 
in  other  words,  whether  they  can  turn  a  partial  into  a 
^talloss?   The  finding  of  the  jury  in  this  case  determines 
ie  question,  because  it  is  expressly  found  that  the  damage 
I  not  exceed  48^  per  cent.  The  case  then  states,  that  the 
» was  not  worth  repairing,  but  no  mention  is  made  of  what 
v«i  her  real  worth ;  so  that  the  remaining  materials  of  the 
^bip,  if  sold,  may  make  up  the  difference  between  48/.  and 
IQQL  per  cent.   There  has  been  no  loss  either  of  the  ship  or 
the  voyage ;  but,  being  an  old  ship,  she  suffered  so  much 
^ilat  she  was  not  worth  repairing.    I  cannot  now  determine 
;  there  was  a  total  loss,  when  the  jury  have  already  said 
\  there  was  only  a  loss  of  48/.  per  cent.   As  to  the  case 
i  of  Bomd  V.  Hunter  (a),  this  question  never  occurred  in 
Tbe  action  was  brought  upon  the  homeward-bound  policy, 
it  was  sufficient  to  say,  that  that  policy  never  attached, 
r  die  ship  had  received  her  death's  wound  in  her  outward- 
i  voyage.  In  the  case  of  Milks  v.  Fletcher^  a  total  end 
^as  pot  to  the  voyage  (6).   In  the  other  cases,  the  questions 
>inse  upon  losses  which  had  happened  during  the  several 
^voysges;  here  the  voyage  has  been  performed,  and  the  ship 
is  arrived ;  and  after  the  jury  have  found  that  the  damage 
nitviied  did  not  amount  to  more  than  48/.  per  cent.,  the 
Csort  are  precluded  from  saying  it  is  a  total  loss." 

Mr.  Justice  Bmller. — ''  Nothing  can  be  better  established 


(a)  1 T.  R.  188,  tried  before  Lord  Mansfield  at  Guild.  1781. 
(6)  Vide  «^a.  374. 
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than  that  the  owner  of  a  ship  can  only  abandon  in  eate  of  i 
total  loss.    The  cases  which  have  been  cited  went  upon  thit 
ground.  In  the  case  of  Jenkins  v.  Mackenzie  (a),  though  die 
ship  was  brought  into  port,  yet  the  capture,  as  between  tk 
assurer  and  assured,  was  a  total  loss.   But  there  is  dob* 
stance  where  the  owner  can  abandon,  unless  at  some  period 
or  other  of  the  voyage  there  has  been  a  total  loss.   No  ladi 
event  has  happened  here ;  for  the  jury  have  expressly  fouDd, 
that  the  loss  amounted  only  to  48/L  per  cent.    Even  alIowb|^ 
total  loss  to  be  a  technical  expression,  yet  the  manner  is 
which  the  plaintiff's  counsel  has  stated  it,  is  rather  too  brcudL 
It  has  been  said,  that  the  insurance  must  be  taken  to  be  oa 
the  ship  as  well  as  on  the  voyage ;  but  the  true  way  of  cos- 
sidering  it  is  this :  it  is  an  insurance  on  the  ship  fixr  the 
voyage.    If  either  the  ship,  or  the  voyage  be  lost,  that  is  a 
total  loss ;  but  here  neither  is  lost.   The  case  of  HmssUbm 
V.  MendeM  is  decisive.   Judgment  for  the  defendant 
A  ship  was  another  case  of  Fumeaux  v.  Bradley  (6),  an  action  wts 

taJTbrT^  brought  on  a  policy  of  insurance  on  the  Primee  of  Wales^m 
ieldofice  port  or  at  sea,  for  six  months,  from  the  18th  J«/y,  1777. 
ra^wttTmo^  The  ship  in  question  was  in  government  service,  bound  bm 
J^Stirfor  Quebec.    She  arrived  there,  but  the  season  bei^ 

JJIl^lgJJ^'j  »•  too  far  advanced  before  she  was  ijeady  to  return,  she  ws 
of  the  repun  removed  into  the  basin :  but,  on  the  19th  November ,  die  mi 
•TOM forwut  driven  from  thence  by  a  field  of  ice,  and  damaged  bj  roo- 
^^^'^IJI^^^  ning  on  the  rocks.  The  condition  of  the  ship  could  not  be 
^ll^^^^ .  examined  till  April  following,  after  the  expiration  of  thi 
tokiber.  Udd,  policy.  She  was  then,  however,  found  to  be  bulged  mi 
Bot^lwttvMd^  much  injured,  but  not  thought  irreparably  so.  In  At 
»to  atotd  loM.  progress  of  the  repair,  difficulties  arose  for  want  of  materitk; 

and  the  captain,  after  consulting  the  merchants  and  sgcak 
in  the  country,  sold  her.  An  account  was  made  up^  chsigi^ 
the  insurers  with  the  whole  amount,  and  creditiiig  dienmlh 
the  sums  for  which  the  ship  sold,  as  salvage. 

Lord  Mansfield^  at  the  trial  said  : — The  great  point  in 


(a)  Brown's  Ap.  Ci.  Ul.       {b)  East,  20  Geo.  3.  Ptek  Ins.  36S. 
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the  erne  is,  whether  this'Js  a  total  loss  by  this  accident?  It 
is  A  new  question :  upon  which  I  shall  reserve  a  case  for  the 
opimoD  of  the  Court After  argument  by  counsel  on  both 
sides,  his  Lordship  said,  the  justice  of  the  case  seemed  to 
be,  that  the  loss  in  November  should  be  taken  as  an  average, 
nota.total  one;  and  that  the  whole  Court  were  of  opinion. 
Out  the  ship  should  be  considered  as  damaged  on  the  19th 
<^  November,  but  not  totally  lost. 

In  a  subsequent  case,  M' Masters  v.  ShooUred  (a),  before 
I-iord  Kenyan  at  Nisi  Pritts,  it  was  held  in  an  action  on  a 
pcEcy  for  six  months,  where  the  ship  had  been  captured  and 
carried  into  Charlestown,  sold  by  the  captors,  by  authority 
crfthe  French  consul  there,  and  purchased  by  the  captain  on 
^ccomit  of  the  original  owners,  that  this  was  only  to  be  con- 
^dered  as  a  partial  loss,  and  that  the  owners  could  not 
^fcandon.  Lord  Kenyon' being  of  opinion  that  the  captain 
w«s  agent  for  the  owners,  recovering  the  vessel  upon  their 
sceoant,  and  paying  a  kind  of  salvage,  the  amount  of  which 
Wmdd  be  the  loss  sustained,  and  which  only  constituted  an 
Avenge  loss.  His  Lordship,  however,  admitted,  that  when 
Oie  ship  had  been  captured  and  carried  into  port  in  the 
«Mny's  possession,  the  assured  at  that  period  might  have 
^iMudoned.  But  not  having  done  so  till  the  vessel  was 
■^seovered,  they  could  now  only  go  for  an  average  loss. 

So  in  Fitagerald  v.  Pole  (6)  where  a  ship  was  insured  for  privateer 
^  cruise  of  four  months,  free  from  average,  and  upon  a  ^n^^S^^*"*" 
^liecial  verdict  it  appeared  that  while  the  ship  was  on  her  port 

bjra  mutiny  of 

e,  and  within  the  four  months,  the  crew  mutinied  against  the  crew,  but 


captain  and  his  oflScers,  and  by  force  carried  the  ship  to  h^J^^i^ 

,  and  before  her  arrival  there,  by  force  seized  the  the  four  month* 

^  '  are  ozpircd. 

VNiit,  fire-arms,  and  cutlasses,  carried  them  off,  and  deserted  This  is  only  an 
^fcs  ship,  whereby  the  voyage  and  cruise  were  lost  for  the 
Kaiiinder  of  the  four  months,  but  the  ship  arrived  at 
•'ioRMitca,  though  not  till  after  the  end  of  the  four  months. 


(>)  I  Esp.  237.  214;  and  see  a  similar  case  of 

v^)  &  Bro.  Par.  Ca.  131  ;  AmhL     Wilson  v.  Foster,  6  Taunt.  25. 
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Where  a  ship 
is  obliged  by 
sea  damage  to 
put  back  into 
port,  and  can- 
not be  repaired 
there,  and  no 
other  vessel 
can  be  obtain- 
ed, and  the 
cargo  is  much 
damaged,  this 
is  a  total  loss 
of  the  ship, 
freight,  and 
cargo,  and  the 
assured  may 
abandon. 


the  Court  of  King's  Bench  held  that  the  assured 
entitled  to  recover ;  but  this  judgment  was  reversed  n 
Exchequer  Chamber,  and  the  House  of  Lords  confirms 
judgment  of  reversal,  for  the  insurer  being  by  the  ten 
the  policy  free  from  all  average,  the  assured  could  ih 
entitled  to  recover  except  for  a  total  loss :  and  the  ship  1 
found  by  the  special  verdict  to  be  in  good  safety  at 
proper  port,  at  and  after  the  end  of  the  four  monthi 
which  the  insurance  was  made  there  could  be  no  loss. 

It  has  been  settled  in  a  case  of  Manning  v.  Neumkan 
in  what  cases  a  loss  shall  be  deemed  to  be  total,  aftc 
accident  by  perils  of  the  sea.  A  policy  was  effected  in 
don  upon  the  ship  Grace,  her  cargo  and  freight,  at 
from  Toriola  to  London^  warranted  to  depart  on  or  b 
the  1st  of  August,  1781.  The  ship  valued  at  3,470<., 
freight  at  2,2501.,  and  the  cargo  at  IS,400/.,  at  a  pret 
of  25  guineas  per  cent.,  to  return  10  per  cent,  if  she  di 
the  West  Indies  with  convoy  for  England  and  arrives.** 
the  head  of  the  subscriptions  is  the  following  declara 
viz., — on  ship,  freight,  and  goods,  warranted  free  of  par 
lar  average.  This  ship,  with  her  cargo,  was  a  Dutch  \ 
taken  by  a  privateer  of  Tortola,  and  was  there  condem] 
during  the  whole  of  her  stay  at  Tortola,  (four  or  five  men 
she  was  never  unloaded.  On  the  1st  of  August  the  w 
fleet  of  merchantmen  got  underweigh,  under  the  convc 
the  Cyclops,  S^c,  but  not  being  able  to  get  clear  of 
islands  that  day,  they  cast  anchor  during  the  night,  and 
next  day  got  clear  of  the  islands.  About  10  o'clock  od 
^nd  of  August,  several  squalls  of  wind  arose,  which  c 
sioned  the  ship  to  strain  and  make  water  so  fast,  that 
crew  were  obliged  to  work  both  pumps  ;  and,  on  the  tl 
the  captain  made  a  signal  of  distress:  in  consequent 
which  she  was  obliged  to  return  to  Tortola,  under  prote( 
of  one  of  his  Majesty's  ships.  The  captain  made  his  pro 
and  a  survey  was  had,  by  which  the  ship  was  dec! 


(a)  Trin.  Term.  22  Geo.  3,  Park  Ids.  368 
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I  to  proceed  to  sea  with  her  cargo,  and  that  she  could 
'  be  repaired  in  any  of  the  English  islands  in  the  West 
jMn^es:  and  that  many  of  the  sugars  in  the  bilge  and  lower 
ftier  were  washed  out,  and  several  of  the  casks  broke  and 
im  bsd  order.  The  ship  and  the  whole  of  the  cargo  were 
mU  accordingly  at  Tortola.  The  assured  claimed  a  total 
lea  of  ship^  cargo,  and  freight,  which  the  jury  thought  right, 
mod  found  accordingly.  A  motion  was  made  for  a  new  trial, 
which  upon  full  oondderation  was  refused. 

Lord  Mansfield^  aftor  stating  the  evidence,  and  that  his 
ivqudkes  at  the  trial  were  in  favour  of  the  underwriters, 
pnceeded  thus : — But,  notwithstanding  this  inclination  of 
^opinion,  npon  full  consideration  we  think  the  jury  have 
dm  right.  If  by  a  peril  insured  the  voyage  is  lost,  it  is  a 
Mai  loss:  otherwise  not  (a).  In  this  case  the  ship  has  an 
imparable  hurt  within  the  policy ;  this  drives  her  back  to 
Horttda^  and  there  is  no  ship  to  be  had  there  which  could 
the  whole  cargo  on  board.  There  were  only  two  ships 
M  Tortola,  and  both  could  not  take  in  the  cargo.  To  show 
horn  completely  the  voyage  was  lost,  and  that  no  ship  could 
h%  got,  the  assured  have  not  been  able  to  send  that  part  of 
the  goods  which  they  purchased  forward  to  London.  It  is 
•daittcd  there  was  a  total  loss  on  the  freight,  because  the 
ahip  could  not  perform  the  voyage.  The  same  argument 
applies  to  the  ship  and  cargo.  It  is  a  contract  of  indemnity : 
aad  the  insurance  is  that  the  ship  shall  come  to  London. 
Vpon  turning  it  in  every  view,  we  are  of  opinion  that  the 
loyage  was  totally  lost,  and  that  is  the  ground  of  our  deter- 
MDstion.'*   The  rule  was  discharged  (6). 

This  subject  has  been  much  considered  and  discussed; 
iad  the  case  of  Manning  v.  Neumham^  though  not  over- 
^vned,  has  received  a  considerable  shake.    In  Anderson  v,     n^re  retar- 
VqUU  (c),  it  was  held  that  a  mere  retardation  of  a  voyage,  ^^''^Jen 

(•)  But  see  post,  p.  409,  per       {]b)  See  Wilson  v.  Royal  Exch. 
^  Tenterden,  in  Doyle  v.  Dallas,     Coinp.  2  Cauip.  623. 
'  ^*  4  R.  56.  (c)  2  M.  &  S.  240,  ante,  p.  359. 


408 


Total  Loises  and  Abandonment  [IparH 


the  cargo  is     where  the  insurance  was  on  a  earro,  not  of  a  periaba 

not  of  a  o  « 

perishable       nature,  to  another  season  (the  voyage  being  to  Quebec)^  % 

nature  is  not  ■%    »  %      i  ^  v 

a  ground  for         &  ground  Of  abandonment  (a). 

But  in  the  case  of  Diwon  r.  Reid  (6),  where  the  cargv 
But  where  the  taken  out  of  the  possession  of  the  assured  by  the  fraudul 

cargo  18  taken 

entnvlj  out  of  and  barratrous  acts  of  the  master  and  mariners,  the  lo« 
on£1uMured  assured  may  abandon.  Thus  in  an  action  o 

Md  UmSly  of  P^"^y     insurance  on  the  ship  and  cargo  from  Sierra  Let 
the  master  and  to  a  port  of  discharge  in  Greai  Britain.   The  ship  sat 
u  total  and  the  ^^om  Sierra  Leone  with  two  hundred  and  thirty*three  logs 
^nd^^^     wood  on  board,  on  the  8th  March,  1820,  but  was  barratrou 
taken  by  the  crew  to  Barbadoes,  where  she  arrived  on  t 
28th  April;  and  the  ship  was  condemned  and  sold,  a 
forty-seven  logs  of  timber  were  also  sold,  to  pay  the  char| 
incurred  there,  and  the  remaining  one  hundred  and  dghi 
six  logs  were  sent  home  in  another  vessel.   The  assor 
abandoned  to  the  underwriters.    The  question  was,  whetb 
this  was  a  total  loss  with  benefit  of  salvage,  or  merely  > 
average  loss.   For  the  underwriters,  it  was  contended,  thai 
loss  of  the  voyage  for  a  season  by  the  perils  of  the  sea,  w 
not  a  ground  of  abandonment  where  the  cargo  was  in  safet 
and  the  cases  of  Anderson  v.  WaUis  and  Hunt  v.  Royal  E 
change  Assurance  Company  were  cited  as  authorities.  B 
Abbott,  C.  J.,  said,    I  am  of  opinion  that  this  is  a  case  ol 
total  loss  with  benefit  of  salvage.    The  case  is  plainly  di 
tinguishable  from  the  cases  which  have  been  cited  in  arg 
ment,  where  the  ship  has  been  driven  out  of  her  course  1 
the  perils  of  the  sea,  and  the  voyage  thereby  retarded. 
these  cases,  the  cargo  was  during  the  whole  time  in  the  pc 
session  of  the  assured.    Here,  by  the  fraudulent  barratry 
the  master  and  mariners,  the  cargo  was  taken  out  of  d 

.  (a)  In  Hunt  o.  Royal  ABsurance  to  make  the  loss  of  the  voyage  t 

Com  p.,  5  M.  &  S.  47,  and  ante^  loss  of  the  commodity,  althoanllit 

p.  35S,  it  was  held,  that  the  loss  of  ship  be  incapable  of  proceedisg 

a  voyage  for  a  season  was  not  a  her  voyage;  and  see  Barker 

ground  of  abandonment  where  the  Blakes,  9  East,  283. 
cargo  was  in  a  state  of  safety  and  {b)  5  B.  &  C.  597» 
not  of  such  a  perishable  nature  as 
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pctKoion  of  the  assured.  From  that  time  it  became  to  them 
A  total  loss.   The  payment  of  the  wages  at  Barbadoes,  and 
tbe  tending  home  the  one  hundred  and  eighty-six  logs^  were 
not  the  acts  of  the  assured,  or  of  any  person  authorized  by 
^faen.  I  thinki  therefore,  that  this  was  a  total,  and  not  an 
Awrage  loss.** 

Id  the  case  of  Gardiner  v.  Salvador  (a),  which  was  an 
awtion  on  a  policy  of  insurance^  where  a  total  loss  by  perils  of 
Clie  seas  was  alleged  in  the  declaration,  it  was  proved  that 
^lie  abip  was  driven  by  a  current  on  a  rock.    The  captain 
0)<»aalted  with  several  persons,  who  were  of  opinion  that  it 
'Waa.  impossible  to  get  her  off,  and  that  the  best  course  was 
him  to  sell  her  as  she  lay,  which  he  accordingly  did. 
'XThe  purchaser  succeeded  in  getting  her  off  in  five  days,  and 
^be  whole  cost  to  him,  including  the  price  he  paid  for  the 
scores,  amounted  to  750/.    Her  value,  after  the  repairs,  was 
^^Utad  to  be  hSOOL    Bayley,  B.,  told  the  jury,    The  ques- 
in  this  case  is,  whether  you  are  satisfied  there  has  been 
^  total  loss  by  perils  of  the  seas.    I  know  no  such  head  of 
ivuiiraDce  law  as  loss  by  sale.    If  the  situation  of  the  ship  be 
^vcb,  that  by  no  means  within  the  master's  reach  it  can  be 
^■"^etted  so  as  to  retain  the  character  of  a  ship,  then  it  is  a 
'^ofial  loss.    If  the  captain,  by  means  within  his  reach,  can 
n^ake  an  experiment  to  save  it  with  a  fair  hope  of  restoring  it 
the  character  of  a  ship,  he  cannot  by  selling  it  turn  it  into 
A  total  loss."   The  defendants  had  a  verdict. 

In  a  recent  case  of  Doyle  v.  Dallas  {b\  tried  before  Lord  A  ship  being 
Tinrferdnt,  at  Guildhall,  on  a  policy  of  insurance  on  the  ship  ^old  by  the 
^rUoHf  averring  a  total  loss  by  perils  of  the  sea,  it  appeared 
^l^atthc  vessel,  having  been  taken  by  a  pilot  to  the  inner  ^^y'^JP^'Jj 
^^ciida  at  Buenos  Ayres,  and  anchored  there,  struck  upon  an  ^^arcx!^^ 
mwchor,  and,  in  spite  of  the  efforts  made  to  move  her,  ulti- 
'tnately  sunk,  and  lay  on  her  side,  completely  under  water  at  J^j^i*^  "^^^ 
^ightide  and  partly  under  at  low  ebb.  The  cargo  was  almost  '^^^^"^  ^j^^^J 
entirely  discharged.  The  ship  was  surveyed  by  some  captains  Wcso'm^*" 

f«)  1  M.  8c  Rob.  116,  and  see  Tanner  v  Bennett,  R.  &  M.  182. 
(*)  IM.&  Rob.48. 
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come  home     of  shipSy  approved  of  by  the  owoer  and  by  Lloyit 
wh^h  w^ouid^  Buenos  AyreSf  and  they  advised  that  she  should  be 
115^  foMh^  the  ground  that  the  expense  of  raising  her  would 
sum  laid  out  on  be  greater  than  she  was  worth.   She  was  therefore 

her,  though  she  /«•  ■      t  *i  i 

cttinotbcroade  was  ultunately  got  off  by  the  purchaser,  but  at  great 
wp!lrigi!ll*  The  value  of  the  Triton  before  the  accident  was  aboi 
The  8,000t,  the  insured  valued  was  2,500/. ;  the  ej 
loM  of  the  raising  her  and  having  her  repaired  amounted,  in  tl 
con-"^  to  about  IJiSOL  If  she  had  been  coppered  (which  a 
k««SThelwp  ^  ^s.ve  been  in  order  to  carry  the  cargo  in  ques 
on  a  policy  on  would  have  cost  300/.  more.  But,  repaired  as  she  1: 

the  ship  only. 

she  might  have  sailed  for  England  in  ballast,  or  i 
kind  of  a  cargo ;  and  she  was  in  fact  used  by  her  o^ 
coasting  vessel  at  Bio  Janeiro,  On  this  state  of 
plaintiff  claimed  to  recover  for  a  total  loss;  the  c 
contended  that  it  was  an  average  loss  only,  and 
Court  a  sum  sufficient,  as  he  alleged,  to  cover  the  ai 
Lord  Tenierden^  m  summing  up  to  the  jury. 
The  only  question  is,  whether  this  amounts  to  a  t< 
The  ship  is  not  bodily  and  specifically  lost;  but  circt 
may  have  occurred  which,  according  to  the  law  es 
in  cases  of  marine  insurance,  are  equivalent  to  a  < 
I  think  the  circumstances  in  this  case  will  have  tha 
at  the  time  of  the  sale  that  measure,  on  the  sound  e: 
the  best  judgment,  appeared  most  beneficial  to  al 
It  is  not  enough  that  the  owner  acted  honestly  in 
and  intended  to  do  for  the  best :  the  underwriter 
liablci  unless  he  formed  a  correct  judgment,  that 
the  best  and  soundest  judgment  which  could  be  foni 
the  circumstances  which  then  existed.  Nothing  less 
will  make  a  total  loss,  while  the  ship  continues  in  e: 
His  Lordship,  then,  after  referring  to  the  evidence  i 
the  probability  of  raising  the  vessel,  and  of  the  e 
repairing  her,  proceeded  thus: — "Besides  this  ei 
expense,  it  is  proved  that,  after  all  these  repairs,  th< 
still  unfit  to  sail  fur  England  with  a  cargo  of  hide 
cargo  as  (he  plaintiff  had  contracted  Ibr.  I  do  not 
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cirtomatanoe  enough  to  justify  the  sale.  The  underwriters 
do  not  undertake  that  the  ship  shall  be  able  to  take  this  or 
Cbat  cargo.  If  the  ship  could  have  come  to  England  even  in 
lialhst,  I  think  (certainly  with  any  cargo),  so  that  on  her 
amVal  she  would  have  been  worth  the  money  expended  on 
Iier,  she  ought  to  have  been  repaired  for  the  purpose.  The 
lott  of  the  voyage  will  not,  in  my  opinion,  make  a  construc- 
tlfe  total  loss  of  the  ship.  Some  cases  have  been  so  decided; 
l»t  as  the  thing  insured  remained  in  specie,  I  do  not  think 
^t  amounted  to  a  total  loss.  The  best  thing  for  the  under- 
writers must  be  done  not  merely  for  the  owner,  and  as  they 
indemnify  only  agdnst  the  loss  of  the  ship,  the  loss  of  the 
Toyage  would  not  injure  thenu  Taking  all  the  circumstances 
into  your  consideration,  if  you  are  of  opinion  that  the  plain- 
tiff) acting  as  he  did,  exercised  a  sound  judgment  as  well  for 
the  benefit  of  the  underwriters  as  for  his  own  interest  as 
owner,  and  did  what  at  the  time  was  best  for  all  parties,  your 
verdict  will  pass  for  the  plaintifi^ ;  if  otherwise,  for  the  de- 
ftndant.'*  Verdict  for  the  defendant.  A  motion  was  after- 
wards made  for  a  new  trial,  which  was  refused. 

The  general  convenience  of  making  an  abandonment,  has  In  what  cases 
led  to  an  opimon  that  it  is  more  necessary  than  it  really  is.  donu^^^n^t 
-A  party  is  not,  in  any  case,  obliged  to  abandon,  neither  will  ^ 
the  want  of  abandonment  oust  him  of  his  claim  for  that  which 
is  an  average  or  a  total  loss,  as  the  case  may  be.  Where 
there  is  an  abandonment,  the  risk  is  thrown  upon  the  under- 
writers; where  there  is  no  abandonment,  the  party  takes  the 
chance  of  recovering  according  to  his  actual  loss.  Without 
an  abandonment,  an  average  loss  may  be  recovered :  aban- 
donment is  only  necessary  to  make  a  constructive  total  loss  (a). 
But  where  the  thing  subsists  in  specie,  and  there  is  a  chance  Where  the 
^its recovery  in  order  to  make  a  total  loss,  there  must  be  an  Ittwutsin'^ 


abandonment  (6). 


and 


(a)  By  Lord  Ellenborough  in  309. 
^elliah  v.  Andrews,  15  East,  14,        (6;  By  Ixird  EUenborougb  in 
^  in  Mttllett  v,  Shedden,  1 3  East,    T  unno  17.  Edwards,  12  East,  491. 


chance  of  its 
recovery  there 
must  be  an 
abandonment. 
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The  question  as  to  the  necessity  of  making  an  ahandc 
ment  in  certain  cases  in  order  to  enable  the  assured  to  reooi 
for  a  total  loss,  it  has  already  been  observed,  has  been  t 
subject  of  many  recent  and  important  decisions,  by  which  t 
lavf  appears  to  be  now  quite  settled  (a). 
Whm  there  is     I'be  case  of  MelUsh  T.  Andrews  (b),  and  Mutteii 
^ff^^'  ^bedden  (c),  just  referred  to,  fully  support  the  doctrine  tl 
dung  insared    where  there  is  a  total  destruction  of  the  subject-matter  of  t 

abandonment 

U  not  neces-    msurance,  no  notice  of  abandonment  is  necessary. 

So  in  the  case  of  Cambridge  v.  Anderton  (J),  which  « 
Where  a  ship  tried  before  Abbott^  C.  J.,  at  GuUdhaU^  it  appeared  that  ^ 
jlu^"bjterils  ^'^^^^  insured  from  Quebec  to  Brutol,  set  saU  fc 
of  Uw  sea  as  not  Quebec ^  and  about  two  hundred  and  twenty  miles  bel 

to  be  fepair- 

ableataUwith.  Quebec^  got  upon  the  rocks  in  the  river  St.  Lawrences 
outjm^lMMe  foggy  tempestuous  weather ;  she  was  there  much  injur* 
r^red'llhe  Surveyed  by  experienced  persons,  who  gave  it  as  tin 

assured  may     opinion,  that  the  expense  of  getting  her  off  (if  it  could 
givinff  notice  of  accomplished)  and  repairing  her,  would  far  exceed  the  va 
abandonment,   ^f  her  when  repaired.  Under  these  circumstances,  the  capC 
and  the  agents  of  the  plaintiff  sold  the  ship  with  her  cert 
cate  of  registry.   The  purchaser  did  succeed  in  getting  i 
off,  took  her  back  to  Quebec^  and  repaired  her ;  she  af^ 
wards  sailed  on  a  voyage  to  England^  but  was  lost  in 
Gulph  of  St.  Lawrence;  the  plaintiff  never  gave  any  no-J 
of  abandonment  to  the  underwriters.  The  Lord  Chief  Jus-^ 
told  the  jury  that  if,  under  the  circumstances  in  evidence,  il 
thought  that  the  ship  was  not  repairable  at  all,  or  that  wB 
repaired,  she  would  not  be  worth  the  expense  of  doing 
repairs,  the  plaintiff  was  endtled  to  recover  for  a  total  loss,  ^ 
that  otherwise  they  could  claim  for  an  average  loss  only. 
jury  found  a  verdict  for  a  total  loss.    Upon  a  motion  fo^ 
new  trial,  Abbott,  C.  J.,  said,    If  the  subject-matter  of  ti 
insurance  remained  a  ship,  it  was  not  a  total  loss,  but  !■ 
was  reduced  to  a  mere  congeries  of  planks,  the  vessel ' 

(a)  See  the  jud^ent  in  Roux  o.        {b)  15  Elast,  13. 
Salvador,  4  Scott,  p.  32,  and  mte,       (c)  13  East,  304. 
pp.  149,  353,  355,  of  this  Treatise.        (</)  2  B.  &  C.  691. 
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mere  wreck,  the  name  which  you  think  fit  to  apply  to  it 
euroot  alter  the  nature  of  the  thing"  (a). 

And  the  same  learned  Judge  expresses  himself  in  nearly  the  Where  a  ship 

insured  in  a 


terms  in  the  case  of  Allen  v.  Sugrue  (A),  which  was  an  valued  policy 
action  of  a  policy  of  insurance  on  a  ship  valued  at  2,000/.,  and  ^iv^ldam^je 
ctenring  a  total  loss  by  perils  of  the  sea.  The  ship  had  been  J^^'^^JjJ^^ 
alruided  at  the  entrance  of  the  Hull  dock ;  it  was  proved  pdrad  £mr  ^ 
Alt  it  would  have  cost  1,450/.  to  have  repaired  her,  and  j^foaodVlu^ 
i^hcn  repaired,  she  would  not  have  been  worth  that  sum.  ^^^JJ, 
Ilwas  contended  for  the  defendants,  that  the  plaintiff  could  pMrinff.  Held, 

that  tms  was  a 

Hot  recover  for  a  total  loss,  as  in  that  case  they  would  receive  total  Ion,  and 

X^OOO/.,  whereas  the  expense  of  repairing  the  damage  would  ^^^^^l^to 

Hot  be  more  than  1,450/.,  and  that  as  the  defendant  had  paid  wco^wth® 

sum  mentioned 

tttfficient  into  Court  to  recover  that  sum,  the  plaintiff  should  in  thepoliej. 
be  nonsuited.  On  the  rule  nistm  Lord  Tenterden  thus  ex-  of  themateriilt 
presses  himself,  "  I  am  of  opinion  that  the  question  whether 
tite  loss  sustained  is  an  average  or  a  total  loss,  is  precisely  the 
Mne  when  the  value  of  the  ship  has  been  mentioned  in  the 
IsoHej,  and  when  that  has  been  left  open.  If  the  value  has 
Slot  been  mentioned,  it  must  be  ascertained  by  evidence ;  if  it 
Ins  been  mentioned,  then  all  further  inquiry  is  unnecessary, 
HI  the  parties  have  agreed  as  to  what  shall,  in  the  event  of 
BoiB,  be  considered  the  value.  If  underwriters  find,  by  expe. 
>4eiice,  the  practice  of  entering  into  valued  policies  is  injurious 
them,  they  may  very  easily  avoid  it  for  the  future.  Then 
^  this  a  total  loss  ?  The  jury  have  found  that  the  ship 
'Hia  much  damaged  as  not  to  be  worth  repairing,  or  in 
<Mber  words,  that  although  the  materials  of  the  ship  remained, 
^  ship  itself  did  not.  That  in  my  mind  constitutes  a  total 
l<iit,  and  it  would  be  strange  if  this  were  otherwise,  for  the 
H)up  ceased  to  exist  for  all  useful  purposes  as  a  ship.  A  total 
1^  of  the  ship,  therefore,  ought  to  be  paid  for,  and  that  is 
^  ram  agreed  upon  as  the  estimated  value  of  the  ship,  minus 
tile  value  of  the  materials  saved.*' 

case  of  Hadkinson  v.  Robinson  (c),  which  is  a  leading 

M  And  see  Robertson  v.  Clarke,       (6)  8  B.  &  G.  561 . 
'        445.  (C)  3  Bos.  &  PuU.  388. 
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cjtnnotiSM  subject,  18  deserving  of  being  mentioned.  ItM 

don  on  account  an  action  On  a  policy  of  insurance  on  pilchards,  on  board  tbe 
de^ni^on^^  Poxom,  at  and  from  Mounts  Bay^  in  ComwaU^  to  Naj^ 
'^iSnit'Se  ^'^^  to  join  the  convoy  at  Naples  or  elsewhere.  Tke 
shiptoftlM     policy  contained  the  usual  memorandum,  exempting  tke 

nation  to  which       %        ,       ^  .  o 

the  ship  in-  underwriter  from  average  losses  on  fish,  &c.,  unless  genenl, 
turedheloBgi.  ^j^^  ^^Af  be  Stranded.  The  declaration  stated  the  Ion  to 
be, that  after  tbe  loading  of  the  said  pilchards  on  board,  && 
the  said  ship  or  vessel  with  the  pilchards,  &c.,  &c.,  depirttd 
and  set  sail  from  the  said  port  of  Penxance  aforesaid,  ot 
her  said  intended  voyage  in  the  said  writing  and  policy  of 
insurance  mentioned,  and  afterwards,  and  whilst  the  said  ship 
was  so  sailing  and  proceeding  on  her  said  voyage,  and  befbn 
her  arrival  at  Naples^  to  wit,  on,  &c.,  the  port  of  NaplUt 
aforesaid,  was,  by  the  persons  exercising  the  powers  of 
government  in  the  kingdom  of  Naples,  shut  against  all  ship 
the  property  of  any  of  the  subjects  of  our  Lord  the  Kingt  sr 
sailing  under  the  colours  of  our  Lord  the  King,  and  agshirf 
all  merchandise,  the  property  of  any  such  subjects,  carried 
in  such  ships,  under  the  pain  of  such  ships  and  iiierchaodi« 
being  confiscated  by  the  persons  exercising  the  powers  cf 
government  in  the  kingdom  of  Naples,  whereby  the  said  shi^ 
with  the  said  pilchards  on  board,  (the  said  ship  being  tlMt 
and  there  the  property  of  subjects  of  our  Lord  the  now  Kioi 
and  sailing  under  the  colours  of  our  Lord  the  now  King,  ui 
the  pilchards  being  then  and  there  the  property  of  the  pUs* 
tiff,  who  was  then  and  there  a  subject  of  our  Lord  tbe 
King),  was  then  and  there  prevented  from  pursuing  kf 
voyage  to  Naples  aforesaid,  and  tbe  voyage  was  thereby  this 
and  there  wholly  defeated  and  lost,  and  the  pilchards  this 
and  there  became  of  no  value  to  the  plaintiff.**  At  the  tai 
before  Lord  Ahantet/,  it  appeared,  amongst  the  other  btih 
that  after  this  vessel  sailed  from  Lisbon,  in  the  proaecotios 
of  her  voyage,  she  received  intelligence  that  English  vesssh 
were  excluded  from  all  the  ports  of  Naples  ;  and  that  ato* 
wards  the  commander  of  the  convoy  ordered  that  all  vesseb 
destined  for  Naples  or  Sicily  were  to  proceed  to  Part  Afabont 


^AT.XT.]     Total  Losses  and  Abandonment.  415 

^Aerelhe  report  respecting  the  state  of  the  ports  of  Naples 
w^amfirmed.  That  in  consequence  of  this  a  surrey  of  the 
csijo  was  takeoy  under  the  direction  of  the  Vice-Admiralty 
Cl^rt  of  Aiinorca,  and  sold  there  for  a  small  sum  of  money. 
^Xle  assured  abandoned  to  the  underwriters^  who  refused  to 
mmft  it.  The  jury  found  a  verdict  for  the  underwriters,  to 
set  aside  which  a  motion  was  made  in  the  following  Term. 
»  Ahf  argument  at  the  Bar  and  time  taken  to  deliberate, 
I  Lord  Aloasdey  delivered  the  judgment  of  the  Court,  con- 
I    filming  the  verdict  of  the  jury.   Hia  Lordship  said, — *^  The 

■  qpcilion  is,  whether  the  circumstances  which  have  hap* 
IMed  amount  to  a  total  loss  within  the  policy?  The  policy 
indodea  capture  and  detention  of  princes;  and  any  km 

li  wUeh  necessarily  arises  from  such  acts  is  a  loss  within  the 

B  policy.   But  it  has  appeared  to  me  that,  where  underwriters 

m  hiie  insured  against  capture  and  restraint  of  princes,  and  the 

9  eiptain  karmng  that,  if  he  enter  the  port  of  his  destination, 

0  tho  ve»el  will  be  lost  by  confiscation,  avoids  that  port, 

■  lAsKby  the  object  of  the  voyage  is  defeated,  such  circum- 
m  alanes  do  not  amount  to  a  peril  operating  to  the  destruction 

■  of  the  thing  insured.   If  they  could,  the  same  principle 

1  woald  have  applied  in  case  information  had  been  received  at 
:  i  tsksomA  Chat  the  ship  could  not  safely  proceed  to  Naples. 
G     U  Cm  v.  WUkers,  Hamilkm  v.  Mendes,  and  MiUes  v. 

-ffbdbr,  die  prindplea  by  which  a  total  loss  is  to  be  ascer- 
pi     tabed  are  clearly  laui  down.  It  is  there  said,  '  That,  if  the 
f  I     ^^>!*ge  be  lost  or  not  ivorth  pursuing,  if  the  sidvage  be  high, 
r      if  fcrdier  expense  be  necessary,  if  the  insurer  will  not  at  all 
^imu  wderCake  to  bear  that  expense,  ftc,  the  insured  may 
^ihadmi>  notwithstanding  a  recapture.'    But  the  doctrine 
tkai  kid  down  is  only  applicable  to  cases  in  which  the  loss 
^Qeoaaoned  by  a  peril  insured  against,  which,  as  it  appears 
^•c,  must  be  a  peril  acting  upon  the  subject  immediately, 
^not  drcttitously,  as  in  the  present  case.   Without  enter- 
^Ibctefore,  into  the  question  which  has  arisen  in  another 
^Me  (a),  I  think  that  the  detention  of  the  cargo  on  board  the 

(4  Am  Dysoa  e.  Rowcroft,  poit,    TViylor,  9  B.  &  G.  718,  tmU,  p.  39a. 
^    1^  p.      .  and  see  Nayloitt?. 
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ship  in  a  neutral  port,  iH  consequence  of  the  danger  of  ent 
ing  the  port  of  destination,  cannot  create  a  total  km  witi 
the  meaning  of  the  policy,  because  it  does  not  ar»e  fron 
peril  insured  against.  This  is  an  insurance  upon  an  arti 
from  England  to  Naples,  warranted  free  from  partioe 
average.  The  plaintiff,  therefore,  cannot  recover,  uolesa 
article  be  totally  lost  by  a  peril  within  the  policy,  and 
peril  must,  as  I  think,  act  directly  and  not  collaterally  0| 
the  thing  insured.  I  much  doubt  whether,  if  a  verdict  J 
been  found  for  the  plaintiff,  judgment  might  not  have  Im 
arrested.  With  respect  to  the  case  of  Manning  v.  Newnkm 
it  may  be  observed  that  Lord  Mansfield  expressly  dectdei 
upon  the  ground  of  the  voyage  being  lost  by  one  of  the  peril 
insured  against,  namely,  by  tempestuous  weather.  The  woid 
of  Lord  Kenyan^  in  the  case  of  M^ Andrews  v.  Vaugimh  i 
which  he  lays  down,  that  the  insured  may  recover  for  atoli 
loss,  if  the  voyage  be  lost,  must  be  taken  with  refereneet 
the  case  before  him,  in  which  the  injury  arose  from  captttR 
The  case  of  Cocking  v.  Fraser  (a)  is  an  extremely  stiM| 
authority  to  show  that,,  if  the  article  insured  (being  cue  i 
those  mentioned  in  the  memorandum)  remain  in  specie,  tb 
assured  cannot  recover,  though  it  be  rendered  totally  useiM 
and  never  reach  the  port  of  destination.  But  that  case  A 
not  involve  the  question  on  which  this  case  turns,  naiael] 
whether  the  loss  was  occasioned  by  a  risk  within  the  poGcj 
Here,  without  entering  into  the  question  how  far  the  cug 
was  totally  lost,  the  claim  made  by  the  assured  arises  froi 
the  ship  not  proceeding  to  that  port  to  which  she  vi 
destined.  Had  she  proceeded  to  Naples,  the  loss  innin 
against  might  have  arisen.  If  we  were  to  decide  that  A 
sale  at  Port  Mahon  was  a  total  loss  within  the  pdieji ' 
would  afford  to  owners  insuring  cargoes  pf  the  descriptv 
specified  in  the  memorandum  the  opportunity  of  crei6 
imaginary  dangers  whenever  the  cargo  was  not  likely  to  rei 
the  port  of  destination  in  a  sound  state,  and  by  giving  nol 

(a)  R.  R.  25  Geo.  3.  IVtrk  Ins.  247,  pot#. 
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MUnc^nt  to  throw  a  loss  upon  the  underwriters,  to 
J  are  not  liable  by  the  terms  of  the  policy.  We 
nion  the  verdict  was  right*'  (a). 

•KMiy  upon  similar  principles,  was  made  by  Lord  If  a  ship  with 

mghf  in  the  following  case  of  Blattckenhagen  v.  ^Ii^ed  to  a 

issmranee  Company  {b).    The  insurance  was  on  [eJ^Sg^Jbe 

tbe  ship  William,  at  and  from  London  to  Revel,  course  of  her 

a  Toya^  that  an 

■ailed  from  the  Nore^  under  convoy  of  the  For-  embargo^is 
jpof  war,  for  the  Sounds  and  arrived  there  on  the  Jjf^ipj  of  her 
Softer,  1807.    The  ship  proceeded  from  thence  nation,  wait  at 

^  a  place  as  near 

Revel^  on  the  15th  of  November ^  under  convoy  of  as  she  safely 
Hi  doop  of  war.    On  the  17th  of  November ^  whilst  embargo  is 
iras  proceeding  on  her  voyage  with  the  convoy,  it  ^^s^^lUn 
nown  to  the  convoy  that  an  embargo  was  laid  on  all  meantime 

.    «      .  ,  .  *  be  protected  by 

lips  ui  Russian  ports ;  and  m  consequence  thereof,  the  policy.  Bat 
under  the  orders  of  the  convoy,  returned  to  Copen--  ha^^do^w, 
ads  on  the  18th  of  the  same  month.   The  ship  J?"*  ' 

m  ^  thereof  sails 

together  with  the  convoy,  afterwards  proceeded  to  back  again 
ottenburgh^  a  Swedish  port,  for  six  days ;  and  the  outfit!  and^ 
red  might  have  gone  into  that  port,  if  the  captain  {^^'^^SSd 
kOttght  fit,  Sweden  being  then  at  war  with  Russia,  d<med^e^ 
lity  with  this  kingdom.    The  ship  sailed  from  off  voyage  insorwl, 
rgh,  the  30th  o( November,  1807,  with  the  GameH  ^^ten^mbT 

for  England,  with  the  additional  convoy  of  the  discharged, 
iloop  of  war.  The  ship  William  was  last  seen  on 
of  DeeembeTf  1807,  distant  ten  leagues  from  the 
Norway^  when  the  sea  ran  high,  and  not  having 
«  heard  of,  she  was  admitted  to  be  lost.  Hostilities 
this  country  and  Russia  commenced  on  the  18th  of 
r,  and  between  this  country  and  Denmark  in  the 
;  September. 

however,  the  case  of  o.  Robinson,  where  a  loss  was  at- 

BlakeSy  9  East,  283 ;  and  .tributable  merely  to  the  fear  of  a 

MS  of  Labboek  v.  Row-  hostile  embargo  at  tbe  port  of  des- 

}.  60.   Parkin  v.  Tanno,  tiaation,  this  was  not  a  loss  by  the 

.  Forster  v,  Christie,  1 1  arrest  or  detention  of  kings, 

where  the  Court  held,  (6)  Sitt.  before  Mich.  1  Camp. 

» anthorityof  Hadkinson  464. 

E  E 
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Lord  EUenborough  told  the  jury  that  this  was  a  contn 
for  the  voyage  out,  and  that  although  a  ship  from  nec^e 
might  be  allowed  to  take  a  circuitous  coursei  yet  the  ultinu 
point  of  destination  must  ever  be  the  same.  That  sucl 
necessity  might,  perhaps*  even  justify  a  return  to  Englm 
if  it  could  be  proved  satisfactorily  that  it  was  the  intent! 
of  the  parties  to  seize  the  first  favourable  opportunity 
returning  to  Revel.  No  such  evidence  appears  in  the  presc 
case.  Neither  does  it  appear  that  the  convoy  compelled  I 
return  to  England :  for,  although  the  first  part  of  tlie  e- 
states  that  the  return  to  Copenhagen  roads  was  under 
orders  of  convoy,  the  return  to  England  is  not  averred  tm 
under  such  compulsion ;  I  must,  therefore,  take  this  to  ts 
voluntary  abandonment  of  the  voyage.  At  all  events,  ^ 
if  there  had  been  an  intention  to  return  to  Revels  war  ini 
vencd  before  such  an  intention  could  be  executed,  and  % 
would  put  an  end  to  the  contract.  The  plaintiff  was  n 
suited. 

Another  action,  Brown  v.  Vigne  (a),  was  brought  in  i 
Common  Pleas  on  this  policy,  and  Sir  James  Mansfield^  thi 
Chief  Justice,  concurred  with  Lord  EUenborough;  andh 
judgment  was  afterwards  confirmed  by  the  whole  Coon 
And  where  a  ship  was  insured  to  her  last  port  of  discharge 
in  the  river  Plata,  and  the  master,  hearing  that  Buem 
Ayres,  where  he  meant  to  discharge  his  cargo,  was  in  tb 
hands  of  the  enemy,  went  to  Monte  Video,  and  began  to  dii 
charge  the  cargo  there ;  this  was  held  to  be  her  last  port  c 
discharge,  and  therefore  the  underwriters  were  not  liibi 
for  a  loss,  after  the  vessel  had  been  moored  twenty-foi 
hours. 

And  in  a  case  of  Doyle  v.  Powell  (6),  in  which  goods  ^ 
freight  were  insured  ''at  and  from  Liverpool  to  Monte  Vi^ 
and  Buenos  Ayres,  if  open,  or  the  ship's  final  port  of  ^ 
charge  in  the  river  Plata,  with  liberty  to  wait  two  month  ^ 
Monte  Video,  if  needful,  at  a  premium  of  five  guineas 

(a)  12  East,  283.  See  Naybr  v.       {h)  4  B.  &  Ad.  26^. 
Taylor,  9  B.  &  C.  716 ;  ante,  p.  393. 
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Mit  to  return  two  per  cent,  for  risk,  ending  at  Monte  Video 
00  arrival,*'  the  ship  arrived  on  the  2nd  of  August  at  Monte 
yideOt  which  was  then  blockaded  by  an  enemy*s  fleet,  to 
prevent  vessels  passing  to  Buenos  Ayres,  The  blockade  did 
no!  cease  till  the  4Ftb  of  October.  The  vessel  afterwards 
tailed  for  Buenos  Ayres^  and  was  lost.  The  Court  held  that 
the  risk  was  at  an  end  when  the  vessel  had  stayed  more  than 
two  months  at  Monte  Video,  and  as  the  loss  happened  subse- 
qiKntly  to  that  time,  the  underwriters  were  discharged. 

Mr.  Justice  Pari,  towards  the  conclusion  of  his  chapter  (a)  The  effect  of 
on  abandonment,  says,  that  the  effect  of  it  is  necessarily 
i^»pirent,  namely,    that,  when  the  assured  claimed  a  total 
Um,  be  must  cede  or  abandon  whatever  is  saved  or  whatever 
^mj  be  recovered  to  the  underwriter,  and  who,  when  the 
tnmfer  is  made  to  him,  stands  in  the  place  of  the  assured, 
^Uid  thus,  by  the  transfer,  becoming  entitled  to  all  the  benefit 
wd  advantage  which  the  assured  himself  could  have  claimed 
if  his  property  had  been  uninsured.    But  the  very  peculiar 
circomstances  which  in  many  cases  occurred  during  the  two 
lilt  wars,  have  led  to  a  variety  of  discussions  upon  this  sub* 
jcct  Amongst  others,  the  late  Emperor  (Paul)  of  Russia, 
liiiiDg,  in  the  month  of  November,  1800,  laid  an  embargo  on 
^British  shipping  then  in  the  Russian  ports,  most  of  which, 
^fkg  then  laden  for  their  homeward  voyage,  he  compelled 
tennkad,  and  having  again  taken  ofi*  the  embargo  in  May, 
Ittl,  and  allowed  the  same  cargo  to  be  reloaded,  and  sent  to 
AflonJ,  a  considerable  question  arose  between  the  two  sets 
aoderwriters  on  ships  and  freight.    The  owners  had  often 
^Quired  the  ships  with  one  set  of  underwriters,  the  freight 
^  another;  and  in  February,  1801,  when  the  news  of  this 
^btrgo  reached  England,  losses  to  a  considerable  amount 
^tttt  paid,  the  assured  abandoning  the  ships  to  the  under- 
^riten  on  ships,  the  freight  to  the  underwriters  on  freight 
^  afterwards,  wheii  the  embargo  was  taken  off,  when  the 
arrived,  and  the  freights  were  earned  and  paid  to  the 


(a)  Park  Ins.  385. 


A  ship  and 
freight  are  se- 
parately in- 
sared  to  dif- 
ferent under- 
writers, and 
the  ship  being 
laid  under  an 


as  distinct  subjects  of  insurance  (a).  But  that  not  I 
case  in  England^  and  the  question  being  of  com 
difficulty,  and,  in  point  of  value,  of  great  magnituc 
been  tbe  subject  of  much  discussion.  In  tbe  first  ca 
came  before  the  Court,  in  which  there  had  been 
insurances  upon  the  ship  and  freight,  and  an  abando 
the  respective  underwriters,  and  where  the  ship  ai 
performed  her  voyage  and  earned  freight,  the  real 
ns  to  the  efifect  on  the  accruing  freight  by  an  aban 
to  the  underwriters  on  ship  was  not  the  subject  of  di 
the  Court  looking  merely  to  the  express  undertakii 
assured  to  the  underwriters  on  freight  by  abandonm 
them  liable  for  the  amount,  after  deducting  the  ex] 
earning  it,  but  they  guardedly  abstained  from  expn 
opinion  respecting  the  relative  rights  of  the  twc 
underwriters.  The  question,  however,  at  last  ca 
before  the  Court  in  the  case  of  Case  v.  Damdsa 
which  we  shall  presently  refer,  and  in  which  the  C< 
that  an  abandonment  to  the  underwriters  on  ship  tra 
them,  as  an  incident,  the  freight  which  the  ship  mi 
quently  earn,  although  a  separate  insurance  may  h 
effected  on  the  freight  by  other  underwriters,  and  ah 
to  them  by  the  owners. 

The  first  in  order  was  the  case  of  Thompson 
croft  (c),  in  an  action  by  the  underwriter  on  freight 
the  owner  of  the  ship.   His  declaration  stated,  thai 
fendant  was  owner  of  three-fourths  of  the  abip 
which  had  been  chartered  by  him  to  one  Sanders^  to 
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Parismouih.  for  which  certain  freight  was  to  be  paid.    That  owner 

abandons  the 

the  defendant  caused  the  freight  to  be  insured^  and  that  the  ship  and  the 
pluntiff  subscribed  the  policy  for  150/.    That  the  ship  ^^J^^^^un- 
arrived  at  Riga,  was  there  loaded,  and  had  nearly  completed  ^^"^j^J^^^ 
her  cargo,  when,  in  Nooember,  1800,  the  ship  was  arrested >  on  each;  the 
restrained,  and  detained  by  the  Russian  government,  at  Riga,  taking,  in  case 
and  the  cargo  was  unladen  and  kept  under  the  authority  of  t^^^^^J^ 
the  same  government ;  and  that,  on  the  Uth  Februanry  1801,  J^j^^  o'f 
vpon  intelligence  of  the  loss  arriving  in  London,  the  defendant  underwriters 
q>plied  to  the  plaintiff,  and  the  other  underwriters  on  freight,  Jo Ihe^othl^* 
reqairing  them  to  pay  a  total  loss,  and  abandoning  to  them  ^^^^,1 
their  interest  in  the  freight  insured.    T  he  declaration  then  ewM^freigh^ 
stated,  that,  in  consideration  of  the  premises,  and  that  such  to^t^  owner : 
fiyment  of  the  loss  should  be  made  within  one  month,  J^e*^Xr-"*^^* 
defendant  promised,  on  such  payment  being  made,  to  assign  ^"j^^^^^^^" 
■ill  right  of  recovery  and  compensation  of  and  in  the  freight  the  freight  thus 
to  one  W.  D.  and  the  plaintiff,  in  proper  form,  for  the  benefit  g^dls^boimd 
of  the  underwriters.    That  payment  of  the  loss  was  duly  ^^^^^tJJ^y 
ttideto  the  defendant:  that  afterwards,  in  May  1801,  the 
west,  &c.  of  the  said  ship  was  withdrawn  by  the  Russian  underwriters 
government,  and  the  ship  and  cargo  liberated,  and  the  cargo  °^  frc>8^*- 
pot  on  board  the  ship,  and  the  said  ship  proceeded  to  Ports- 
mouth, and  delivered  her  cargo  to  S.  Sanders ;  and  the  defend- 
iot  thereupon  received  the  freight  of  the  same  to  the  amount 
of  1,857/.,  and  that  the  plaintiff's  interest  therein  was  150/., 
ftt  that  the  defendant  had  not  made  any  assignment  for  the 
-henefit  of  the  underwriters  on  freight    The  cause  was  tried 
before  Lord  EUenborough,  when  a  verdict  was  found  for  the 
plaintiff,  subject  to  the  opinion  of  the  Court  on  a  case,  which 
stited  the  preceding  facts,  and  also  that  the  ship  had  been 
msured ;  and  that,  on  hearing  of  what  had  passed  in  Russia^ 
the  respective  underwriters  paid  their  total  losses,  and  the 
feilowing  indorsements  were  made  on  the  policies.    That  on 
the  abip  was  in  these  words  :  "  Agreed  to  settle  a  total  loss 
»f  100/.  per  cent.,  the  ship  being  detained  and  seized  at  Riga, 
iiid  the  owners  to  account  to  the  underwriters  for  the  ship, 
r  restored  to  or  received  by  them,  or  to  make  at  the  expense  . 


customary,  it  is  agreed,  on  such  payment  being  i 
assign  all  right  of  recovery,  compensation,  &c.  to 
W.  D.,  and  T.  /?.,  for  the  benefit  of,"  &c.  And  th< 
ant  signed  the  following  agreement :  "  In  considerati 
underwriters  having  accepted  an  abandonment  of 
Theseus,  &c.,  and  having  agreed  to  pay  a  total  loss 
I  do  hereby  promise,  on  payment  of  the  same,  to  m 
to  them  or  their  assigns,  at  their  expense,  an  assigi 
a  reasonable  and  proper  form,  of  their  interest  anc 
tion  of  the  same.  Thomas  Rowcroft**  No  assigni 
been  executed  either  of  ship  or  freight.  The  defer 
received  the  freight,  and  has  been  called  upon  by  th^ 
to  make  an  assignment  for  his  benefit  according  to  tl 
mentioned  indorsement  on  the  policy  on  freight : 
underwriters  on  the  ship  insist  that  they  are  entiti 
freight,  and  have  given  the  defendant  notice  of  su< 
and  he  therefore  does  not  think  himself  justified  i 
the  plaintiff*  without  the  sanction  of  the  Court. 

It  is  observable  from  this  statement  that  the  inl 
the  parties  here  was  to  procure  a  decision  of  the  Cc 
the  general  question,  whether  the  underwriters  or 
freight  were  entitled  to  what  may  be  deemed  the  si 
the  freight :  and  it  was  so  considered  at  the  Bar  on 
argument,  treating  the  defendant  as  a  mere  stakeho 
the  question  as  being  in  truth  between  the  underw 
the  ship  and  those  on  the  freight.  But  at  the  reco 
tion  of^the  Court,  the  second  argument  was  narrow 
consideration  of  the  question  upon  the  specific  a 
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tint  the  underwriters  on  ship  were  entitled  to  the  earnings  of 
the  ship:  but 

Lord  Ettenborough  said, — *^  If  the  rights  of  the  respective 
sets  of  underwriters  on  the  ships  and  on  the  freight  clashed 
in  this  case,  and  if  it  had  been  a  question  of  priority  between 
the  two,  who  were  litigating  for  payment  out  of  the  same 
fimd,  I  should  have  gone  with  the  defendant's  counsel  in  a 
great  part  of  their  argument ;  but  here  the  litigation  is  by 
sue  of  the  seta  of  the  underwriters  with  the  assured,  who 
his  made  a  specific  contract  with  each  of  them,  by  which  he 
must  be  bound.  And  therefore,  in  my  present  view  of  the 
•olgect,  the  right  of  property  in  the  subject-matter  may  be 
Id  the  underwriters  on  the  ship,  and  yet  the  defendant  may 
be  liable  to  the  underwriter  on  the  freight  in  this  action. 
The  plaintiff  contracted  with  the  defendant  to  insure  his 
freight ;  an  event  happened  which  entitled  him  to  abandon 
%  to  the  plaintiff :  the  plaintiff  accepted  the  abandonment, 
ttd  has  paid  the  defendant  as  for  a  total  loss  of  the  freight. 
The  defendant  has  since  received  the  freight ;  and  yet  he 
tefuses  to  pay  it  over  to  the  plaintiff  in  pursuance  of  his 
undertaking.  To  be  sure  be  is  liable.*'  Judgment  for  the 
plaiatiff. 

In  the  very  same  Term,  a  special  case,  Leatham,  Executor 
Terry  (a),  the  facts  of  which  were  substantially  the  same, 
received  a  similar  decision.  The  declaration  in  that  case 
Vis  merely  for  money  had  and  received  to  the  use  of  the 
plaintiff's  testator,  who  had  been  an  underwriter  on  freight 
of  the  ship  Manchester.  The  Court  took  time  to  consider 
of  the  point,  and  then  Lord  Alvanley  said,  —  "  we  have 
inqaired  into  the  circumstances  of  the  case  lately  decided 
{Thompson  v.  Rowcrqfl)  in  the  King's  Bench,  upon  the  same 
nibject,  and  find  they  do  not  materially  differ  from  the 
Mreaent.  Here  the  assured,  in  consideration  of  being  paid 
or  a  total  loss  upon  the  ship,  agreed  to  assign  over  all  their 
ight  and  interest  in  the  ship  :  after  which  they  agreed  with 


(a)  Trin.  43  Geo.  3,  3  B.  &  P.  479. 
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the  underwriters  on  freight,  in  consideration  of  being  paic 
total  loss  of  the  freight,  to  assign  over  to  them,  *  all 
right  and  title  to  all  future  benefit  that  might  occur  the 
after,  except  as  insurers  therein.'   The  ship  having  arri^^_i 
and  earned  freight,  the  defendants,  who  are  the  assur^^ 
received  the  whole,  as  if  they  had  never  abandoned :  and  % 
question  now  is,  whether,  in  an  action  for  money  had  ^  ^ 
received  to  their  use,  the  underwriters  or  freighters  are  jk 
entitled  to  demand  what  the  assured  have  received  ?  '^M% 
Court  of  King's  Bench,  in  deciding  the  case  before  tl^^, 
were  of  opinion,  that  the  assured  had  bound  themselve  ^  to 
account  to  the  underwriters  on  freight  for  all  the  frex^t 
they  might  receive ;  but  in  giving  judgment  they  expressly 
declared,  that  they  did  not  intend  to  decide  the  queftCioo 
between  the  underwriters  on  the  ship,  and  the  underwriters 
on  the  freight.    We  shall  take  the  same  course ;  and  though 
the  case  has  been  argued  as  if  it  were  a  question  between 
the  two  sets  of  underwriters,  we  desire  not  to  be  understood 
as  giving  an  opinion  upon  such  a  case.   We  only  determine 
that  the  defendants  have  made  themselves  responsible  to  the 
plaintiffs,  in  this  form  of  action,  for  the  freight  which  thq 
have  received."    Judgment  for  the  plaintiffs. 

In  the  next  case  which  came  before  the  Court,  the  general 
question  could  hardly  fail  to  be  discussed,  especially  as  the 
Court  itself,  at  the  close  of  the  first  argument,  desired  th^i 
the  second  might  be  confined  to  the  consideration  of  the 
^effect  of  an  abandonment  of  a  ship  upon  the  right  to  the 
accruing  freight.  It  was  the  case  of  McCarthy  and  otJ^^ 
v.  Abel  (a). 

In  an  action  on  action  brought  on  a  policy  of  insurance  on  frei  £^ 

a  policy  of  ^jjg  gjjjp  T/iofnas,  upon  a  voyage  at  and  from  Big^^  ^ 

iniurance  on  *^  ^     r  ^  o  e 

freight  brought  Chatham^  &c.  At  the  trial  before  Lord  EUenboroug^^*  ^ 
(the  asffuu-ed"  verdict  was  found  for  the  plaintiffs  for  200/.  subject  to  ^ 
^J^t^^m'  «p5n>on  of  the  Court  on  the  following  case.  That  the  pi  ^ 
freight,  it  ap.    jjffg  being  owners  of  the  ship,  chartered  her  to  Thom'^^^ 

peared  that  the        '         ^  ^ 


(a)  5  East,  388. 
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assured  could 
not  recoyer. 


wlleiff  for  the  voyage  insured,  for  which  freight  was  J[*J^*^**^^ 

Mud  in  certain  proportions  (restraints  of  princes  and  bargo.  aban- 

luring  the  voyage  excepted).  On  the  ship's  arrival  at  relj^ivcun. 

she  was  supplied  with  a  cargo,  and  nearly  the  whole  j^J^"^^"  ^" 

'had  been  taken  on  board,  when  an  embargo  {Novem'  freight.  The 

K))  was  laid  on  all  the  British  shipping  in  the  port  of  thc^T^age^ 

The  case  then  states  the  relanding  of  the  cargo,  the  ^j^j, 

nment  to  the  underwriters  on  freight  on  the  11th  to  theunder- 

writers  od  ship. 

jf  1801,  of  their  interest  in  the  freight,  and  demanded  Held,  that  as 
loss.    And  on  the  same  day  they  abandoned  the  ship  freight^ the^ 
underwriters  on  ship.    The  case  further  states  the  or 
tion  of  the  ship  by  Russia,  the  reloading  of  the  ship,  if  there  was  it 
e  earning  of  the  freight,  which  was  paid  by  the  th^^^^? 
jrs  to  the  agent  for  the  underwriters  on  ship,  under  an  ^en'with 
ity  from  them  against  any  claims  which  might  be  ^^jj^JJ^J^ 
lereto,  either  by  the  plaintiffs  or  by  the  underwriters  uothing  to  do. 
ght.    The  plaintiffs  had  duly  assigned  over  by  in*  therefor^  the 

in  February  1801,  the  ship  Thomas,  and  all  the 
;,  property,  claim,  or  demand  of  the  plaintiffs^  in,  to, 
)f  the  said  ship  and  her  appurtenances  to  two  persons, 
for  all  the  underwriters  on  the  ship, 
r  two  arguments,  and  time  taken  to  deliberate,  Lord 
trough.  Chief  Justice,  delivered  the  judgment  of  the 
— The  novelty  of  the  question  in  this  case,  the  value 
3roperty,  and  the  extent  to  which  some  of  the  princi- 
d  down  in  the  argument  seemed  to  lead,  made  us 
s  of  every  information  on  the  different  points  which 
irise  between  the  several  parties  interested,  before  we 
•  our  decision ;  and,  therefore,  we  wished  for  a  second 
nt  on  the  effect  of  an  abandonment  of  the  ship  on  the 
g  freight  If  the  question  which  arises  upon  this  case 
iped  of  extraneous  circumstances,  it  appears  to  resolve 
ito  this  single  point,  whether  the  freight  have  been  in 
e  lost  or  not  ?  If  the  fact  be  merely  looked  at,  'freight 
events  which  have  happened  has  not  been  lost,  but 
?n  fully  and  entirely  earned  and  received  by,  or  on 
)f  the  plaintiffs,  the  assured :  and  if  so,  no  loss  can  be 
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properly  demandable  from  the  ondenrriters  on  fireigfat 
merely  insure  against  the  loss  of  that  particalar  snbje 
the  assured.  But  if  it  have,  or  can  be^  in  any  other  m 
or  sense,  lost  to  the  owners  of  the  ship,  it  has  become  a 
to  them,  not  by  means  of  the  perils  insured  against,  b 
means  of  an  abandonment  of  the  ship,  which  abandoi 
was  the  act  of  the  assured  themselves,  and  with  which,  t 
fore,  and  the  consequences  thereof,  the  underwrite 
freight  have  no  concern.  It  appears  to  us,  therefore 
qudcunque  vid  datd,  that  is,  whether  there  has  been  n 
at  all  on  freight,  or  being  such,  it  has  been  a  loss  only 
sioned  by  the  act  of  the  assured  themselves,  that  the 
not  entitled  to  recover.  There  must,  therefore,  be  a  judj 
of  nonsuit. 

The  next  case  was  Sharp  v.  Gladstone  (a),  similar 
circumstances  to  the  preceding,  and  where  it  was  hel 
freight  received  by  the  owner  was  payable  to  the  t 
writers  on  freight,  subject  to  a  deduction  of  a  proporl 
the  charges  of  the  voyage.  Lord  Ettenborough  said,  " 
the  general  question,  whether  an  abandonment  could  b 
to  the  underwriters  on  freight,  after  an  abandons 
the  underwriters  on  ship,  I  beg  to  be  understood  m 
no  opinion :  and  with  respect  to  that,  this  not  being 
of  a  chartered  but  of  a  seeking  or  general  ship,  a  df 
may  arise"  (&). 

A«hipandthe     The  question,  however,  between  the  two  sets 
b^^'-  came  at  length  expressly  before  the  Court,  i 

"^pojiciM.     of  Case  V.  Davidson  (c).    A  ship  was  insured  af 
ca{m!re^the"^  ship  on  a  voyagc  from  Rio  Janeiro  to  Liverpoc 
Sot  t^t^'    freight  of  the  voyage  was  insured  by  other  poll 
respective  un-  gj, jp  beinff  capturcd,  the  owners  abandoned  to  th 

derwnters,  who       ^  or 

settle  sevenJly  underwriters.    She  was  afterwards  recaptured 

(a)  7  East,  24.  ed,  the  Court  held 

(b)  See  Barclay  v.  Stirling,  5  writers  were  entitl 
M.  &  S.  6,  where  a  ship  went  on  deduction  of  the  t 
shore,  the  insured  on  freight  aban-  curing  it. 

don^  and  recovered  for  a  total       {c)  5  M.  &  S.  T 
loss :  freight  being  afterwards  earn- 
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terpool,  and  earned  freight.  It  was  agreed  between  the  ^^g^-^J^' 
len  and  the  underwriters  on  the  ship  (but  not  by  the  recaptared,  ar- 
enrriters  on  freight),  that  the  defendant  should  sell  the  fr^fght  ^  Hdid! 
>  and  receiTe  the  proceeds,  and  also  the  freight  of  the  J^*^^ 

for  the  benefit  of  those  who  should  be  legally  entitled  incident  the 
•   The  respective  underwriters  on  ship  and  freight,  [hip!^U  wm^  ^ 
sererally  settled  for  a  total  loss,  and  they  now  severally  i^Jo^nf 
led  the  freight  which  had  been  earned.    It  was  con-  to  theunder- 

"  wnters  on  the 

tdf  on  the  part  of  the  underwriters  on  the  ship  that  ship, 
abandonment  of  the  ship  conveyed  to  them  the  ship's 
re  earnings;  and  that  their  title  to  these  earnings  was 
affected  by  an  abandonment  to  the  underwriters  on 
;ht;  and  the  cases  of  Chimney  v.  Blackbume  (a),  SptttU 
owles  {b)s  and  Morrison  v.  Parsons  (e),  were  referred  to 
ithqprities,  to  show  that,  by  an  assignment  of  the  ship, 
nreight  passes  to  the  assignee,  and  payment  to  him  will 
ood.  It  was  argued  on  behalf  of  the  underwriters  on 
ht,  that  as  the  freight  was  a  dbtinct  subject  of  insurance, 
law  would  mould  these  contracts  when  they  occurred 
8  to  keep  the  rights  of  the  respective  parties  distinct, 
reaa  if  the  underwriters  on  the  ship  were  to  be  entitled 
er  earnings  it  would  be  to  confound  the  two  species  of 
tdonment,  and  make  the  insurance  on  freight  of  no  avail. 
Court,  with  the  exception  of  Mr.  J.  Barley  delivered 
-judgment  in  favour  of  the  underwriters  on  the  ship. 
Drd  EUenborougli.—  *  Although  this  question  now  comes 
nctly  in  judgment  before  us  for  the  first  time^  yet  it 
I  own,  been  long  considered,  in  my  mind,  as  settled  that 
|ht  follows,  as  an  incident,  the  property  in  the  ship;  and  Freight foUowt 
efore,  as  between  the  respective  underwriters  on  ship  and  the^ro^^'L 
;ht,  an  abandonment  of  the  ship  carries  the  freight  along  ^ 
it.  The  underwriter,  indeed,  does  not  become  privy, 
irtue  of  such  abandonment,  to  any  existing  charter-party, 
perhaps  to  any  contract  of  affreightment,  before  made 
I  the  owner ;  but,  I  think,  that  by  the  abandonment,  he 

)  I  H.  Black.  1 17,  in  notia.  (c)  2  Taunt.  407^ 

0  10  East,  279. 
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acquires  possession  of  the  thing,  from  the  use  of  which  frei^ 
is  to  be  earned*  It  is  true  that  the  shipowner  may  1^ 
entered  into  contracts  for  the  insurance  of  the  freight, 
that  by  abandonment  of  the  ship,  the  underwriters  on  fre  j 
will  be  deprived  of  some  rights  to  which,  perhaps,  they  w«a< 
be  otherwbe  entitled ;  but  this  will  necessarily  happen,  iF  d 
underwriter  on  ship  is  entitled  to  look,  without  reference  t 
the  contracts  of  other  persons,  to  his  own  contract,  and  & 
those  consequences  which  result  to  him  from  abandonmea^ 
An  abandonment  to  the  underwriter  on  ship,  transfers 
him  not  merely  the  hull,  but  the  use  of  the  ship,  and  tli» 
advantages  resulting  from  the  completion  of  the  voyagiS 
The  underwriter  on  freight  wUl  certainly  by  this  doctrine 
lose  the  specific  thing  abandoned  to  him,  except  where  tlw 
assured  is  entitled  to  the  freight ;  but  abandonment  of  the 
freight  cannot  break  in  upon  the  rights  of  those  who  sr 
entitled  to  the  ship.  And  I  own  it  seems  to  me,  that  i 
cannot  make  a  difference,  whether  the  underwriter  on  shi] 

The  abuidonee  has  or  has  not  a  notice  of  the  insurance  on  freight ;  for  I  res 
ri^uof  simple  ground,  that  the  abandonee  of  the  ship  has  al 

the  thipoiraer  (he  rights  of  the  shipowner  cast  upon  him  by  operation  o 
that  emphatic  word  in  the  law-merchant,  abandonment,  an 
being  so  entitled,  has  a  right,  if  he  uses  the  ship  for  con 
pleting  her  voyage,  to  her  earnings,  as  against  all  the  world. 

Abbott^  J. — I  am  of  opinion  that  the  plaintiff  is  entide 
to  recover.  The  question  comes  now  for  the  first  time  to  t 
decided,  but  it  is  not  new  to  the  Court;  an  opinion  has  bee 
expressed  upon  it  in  several  cases.  Nor  b  it  by  any  meat 
a  new  point  to  the  minds  of  professional  men,  who  have  bee 
at  all  conversant  with  the  law-merchant.  Now  this  is 
principle  clearly  established,  that  if  the  ship  be  sold,  tb 
vendee  is  entitled  to  the  freight  as  an  incident  to  the  8hi| 
And,  on  that  principle,  I  found  my  judgment  in  this  caw 
being  of  opinion  that  an  abandonment  is  equivalent  to  a  sal 
of  the  ship.  It  was  argued  by  Mr.  Littledale,  that  since 
practice  has  prevailed  in  this  country  of  insuring  ship  ani 
freight  separately,  the  underwriters  on  ship  must  contemphti 
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that  inasmuch  as  freight  may  be  the  subject  of  a  separate 
iQaanincey  it  may  also  be  separately  abandoned.    But  this 
ar^ment  is  built  upon  an  assumption  that  an  abandonment 
of  freight  convey  to  the  abandonee  a  right  to  the  freight,  in 
preference  to  the  right  of  the  abandonee,  of  the  ship,  which 
is  assuming  the  whole  question.    As  well  might  it  be  argued 
lhat  as  the  underwriter  on  freight  is  aware  that  the  ship  may 
be  separately  insured,  he  must  be,  therefore,  taken  to  know 
than  an  abandonment  of  the  ship  will  convey  all  the  incidents 
belonging  to  it  to  the  abandonee.   The  practice,  therefore, 
of  insuring  ship  and  freight  separately,  seems  to  me  to  afford 
no  argument  whatever  either  way  to  show  what  the  law  is  or 
ought  to  be.    If  it  had  been  the  practice  that  upon  separate 
insurances,  the  abandonee  of  freight  should  take  the  freight 
notwithstanding  an  abandonment  of  the  ship,  such  a  practice 
night  have  afforded  a  construction,  but  we  do  not  find  that 
there  has  been  any  such  practice." 

Hobroyd^  J. — It  appears  to  me  that  when  the  shipowner 
abandons  his  ship  to  the  underwriter,  the  latter  stands  in  all 
'^^mpects  as  to  future  benefit  in  place  of  the  owner.  It  follows, 
a  consequence  of  abandoning  the  ship,  that  the  owner 
divests  himself  of  his  right  to  freight,  which  is  incident  to 
^'^v  ship,  and  the  siame  becomes  vested  in  the  abandonee,  to 
^l^offl  it  is  competent  to  possess  himself  of  the  ship,  and  if 
be  unfreighted,  to  endeavour  to  obtain  for  her  a  freight. 
'^^^  if  the  ship  be  freighted,  yet,  as  it  seems  to  me,  the  iS^MUt^  that  if 
^^^derwriter  is  not  bound  to  complete  the  voyage,  because  ^ri^ted^et 
rights  of  the  owners  of  the  goods  laden  on  board,  are  S'^StSSd^to 
^nonal,  lying  in  contract  with  the  shipowner  and  not  completa^ 
'kining  with  the  ship,  and  being  in  respect  of  a  personal  rights 
attel,  an  action  lies  not  against  the  underwriter,  but  the  ^e^^raodiM^^ 
kipowner  alone."  (a)  hoJRim 

^  ^  ^  penonal  only 

Jo  Green  v.  The  Royal  Exchange  Company ^  {b)  which  a^nst  the 

C«)  A  Issmed  ibreign  writar  in  that  freight  is  an  incident  to  the 

on  the  15th  article,  ship,  and  most  from  its  nature 

Imanmce,  which  prohibits  the  follow  it  Valin,  liv.  3,  tit  6. 

t  on  freight,  is  of  opinion  (6)  6  Taunt  6S. 


430 


Total  LoBMcs  and  Abandonment.      [par—  t 


shipowner  and 
not  runnini^ 
with  the  ship. 


Within  whtt 
time  the  aban- 
donment must 
be  made. 

I.  By  the  laws 
of  foreign 
countries. 


H.  By  the  law 
of  England, 
the  assured 
onght  to  aban- 
don as  soon  as 
they  reoeiye 
iatelligenoe  9f 
the  loss. 


was  an  action  on  a  policy  on  freight,  and  where  the  ^^«|| 
after  having  receiTed  her  cargo  was,  by  sea-damage,  so  Jij^ 
Med  as  to  make  it  impossible  for  her  to  bring  it  home,  ^ 
question  was  whether  an  abandonment  was  necessary  !  ^Jj^ 
Court  of  Common  Pleas  held  it  was  not.  Lord  Chief  Jn^tig^ 
Gibbs  observing,    he  could  not  understand  what  there  ir«i 
to  be  abandoned/'  {a) 

1.  In  many  of  the  maritime  countries  on  the  continent  of 
Europe^  the  time,  within  which  the  abandonment  must  be 
made,  is  fixed  by  positive  regulations.    Thus  in  Franeet{b) 
it  is  ordained,  that  all  cessions  or  abandonments,  as  weD  si 
demands  in  virtue  of  the  poUcy,  shall  lie  made  as  follows 
In  six  weeks,  for  losses  happening  on  the  coasts  of  the  coun- 
try where  the  insurance  was  made ;  in  three  months,  in  other 
provinces  of  our  kingdom ;  in  four  months,  on  the  cotst  of 
Hottandf  Flanders,  and  England,*  in  a  year,  Spain,  lUdy% 
Portugal,  Barbary,  Muscovy,  Norway  f  and  in  two  years,  for 
the  coast  of  America,  the  Brazils,  Guinea,  and  other  diitsnt 
countries.   When  these  terms  are  elapsed,  the  demandi  of 
the  assured  shall  not  afterwards  be  admitted.    In  cases 
detention,  the  same  ordinance  provides,  that  the  abandor»-^ 
ment  shall  not  be  made  before  six  months,  if  it  happen 
Europe  or  Barbary.    If  in  a  more  distant  country  in  a  yesr*  « 
both  to  commence  from  the  day  of  the  notifying  this  deteiv 
tion  to  the  insurers.    A  similar  regulation  to  that  las^** 
mentioned  is*  to  be  found  in  the  ordinances  ot  Bilboa.  {c) 

In  the  law  of  England  till  lately  we  bad  no  limitation  o/ 
time,  with  respect  to  abandonment.    But  from  what  has  been 
said  in  the  preceding  part  of  this  section,  it  would  appear, 
that  the  insured  has  a  right  to  call  upon  the  underwriter  for 
a  total  loss,  and  of  course  to  abandon,  as  soon  aa  he  hears  of 
such  a  calamity  having  happened,  his  claim  to  an  indeountj 
not  being  at  all  suspended  by  the  chance  of  a  future  recoverj 
of  part  of  the  property  lost :  because,  by  the  abandonoifisti 


(a)  See  alto  Idle  v.  Royal  Exch. 
Comp.  8  Taunt  755.  Mount  ». 
Harrison,  4  Bing.  388. 


(6)  Ord.  of  Lou.  XIV.,  tit. 
aace,  art  48. 
(e)  Art.  49;  3  Mag.  416. 
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At  chance  devolves  upon  the  underwriter,  by  which  means 
e  iotention  of  the  contracting  parties  is  fully  answered,  and 
qaplete  justice  is  done,  (a) 

Thus  in  the  case  of  Allwood  v.  HenckeU^  (6)  an  action  on 
policy  of  assurance  on  linen  on  board  the  Ampkitrite,  at 
d  from  London  to  Jamaica. 

The  Amphiiriie  was  taken  by  a  French  privateer  within  a  A  recaptured 

«  ship  IS  cftmed 

w  leagues  of  Jamaica.   Part  of  the  property  insured  was .  into  a  dbtam 
indered  and  taken  out  of  the  ship.  The  captain,  boatswain,       ^  the"^^ 
d  all  but  seven  men,  were  taken  out  of  her;  a  fortnight  ^S^J^^^f* 
ber  she  was  captured,  as  the  captors  were  making  their  way      the  intored 

directions 

America,  the  ship,  with  the  remainder  of  her  cargo,  was  totbeageot,to 
taken  by  an  English  frigate,  and  taken  under  a  prize-master  ^.^i^ed 
Antigua.   The  ship  and  cargo  were  both  sold  under  a  ^      »  ^S^" 

®  r  o  seqoentlj,  four 

cree  of  the  Vice-Admiralty  Court  of  Antigua,  by  a  prize-  months  after 
...  ,        ,         6    *    J     r         the  loss,  thej 

lent,  who  received  the  proceeds,  and  was  to  pay  them  over  give  notice  of 

the  concerned,  upon  payment  of  one-eighth  salvage  pur-  ^B^to^bTtoo 

int  to  the  kst  Prize  Act  l«te. 

Hie  capture  and  recapture  were  entered  at  Lloyd's  on  the 

til  of  February,  1795 ;  but  it  was  not  known  where  the  ship 

ft  carried  till  the  80th  of  March^  when  a  letter  was  received 

tJoyd^s  addressed  to  the  owners  and  freighters  and  under- 

iiers  on  ship  Amphiiriie  and  cargo,  from  the  Judge  of  the 

^Admiralty  Court  of  Antigua,  informing  them  of  the 

aval  and  sale  of  the  ship  and  cargo,  under  a  decree  of  the 

urt^  and  desirhig  to  have  some  agent  appointed  to  remit 

proceeds  to  England.    Powers  of  attorney  were  sent  out 

April  by  the  assured  for  this  purpose ;  and  the  proceeds 

re  desired  to  be  remitted  to  the  banking-house  of  Smith, 

j/me,  and  Smith,  one  of  which  gentlemen  was  agent  to  the 

Kured.    The  defendant  was  acquainted  in  April  of  the  loss 

«)  See  ante,  p.  371 ;  and  see  should  make  a  cession  of  all  his 

e,p.364,whereLordAbinger,in  right  to  the  recovery  of  it,  and 

Qz  V.Salvador,  says,  *'  But  if  he  that  too  within  a  reasonable  time 

cts  to  do  so,  as  the  insured,  or  a  after  he  receives  intelligence  of 

tMQ  of  it  still  exists,  and  is  the  accident. 

>ted  in  him,  the  very  principle  (b)  Guild,  sit.  in  B.  R.  after 

tlie  indemnity  requires  that  he  Mich.  1795.  Park  Ins.  399. 
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but  no  abandonment  was  proved  to  have  been  made  tiD 
August^  near  four  months  after  Mr.  Payne,  who  was  die 
plaintiff's  agent,  had  sent  out  the  power  of  attorney.  On  the 
part  of  the  plaintiff,  it  was  contended  that^  admitting  tbeie 
was  no  abandonment,  in  this  case  the  property  having  been 
absolutely  sold  and  converted  into  money,  before  the  paitiei 
knew  where  the  ship  was  taken  to,  the  loss  was  absolotelf 
total  in  its  nature ;  and,  therefore,  there  was  no  occasioD  ht 
an  abandonment. 

Lord  Kenyan,  though  he  did  not  give  any  decided  opinioi 
upon  this  point,  inclined  to  think,    that  an  abandonment  fM 
necessary,  and  that  the  case  was  the  same  as  if  the  proper^ 
had  remained  in  specie  at  Antigua,  and  had  not  been  toUL 
That  the  assured  is  not  bound  to  abandon  in  any  case;  aod 
might,  in  case  the  sales  had  been  very  advantageous,  iuie 
taken  the  benefit  of  them  in  the  same  manner  as  they  ni^ 
The  amred    have  retained  this  property,  if  it  had  remained  in  specie.  Bit 
election        the  assured  must  make  his  election  speedily,  whether  he  vl  • 
speedily.        abandon  or  not,  and  put  the  underwriter  into  a  situation  to 
do  all  that  is  necessary  for  the  preservation  of  propei^i 
He  cannot  lie   whether  sold  or  unsold.    He  cannot  lie  bv  and  treat  the  Vm 

b?  and  treat  * 

thelonasan  as  an  average  loss,  and  take  measures  for  the  recovery  of  it 
andaSerwds  ^i^hout  communicating  that  fact  to  the  underwriters,  ail 

letting  them  know  that  the  property  is  abandoned  to  them."(a) 
Verdict  for  plaintiff,  subject  to  an  account  as  for  averigi 

loss. 

The  making  the  election  to  abandon  speedily,  or  in  tb 
first  instance,  means  the  earliest  opportunity  after  they  bait' 
examined  into  the  state  of  the  cargo;  but  they  are  not  toil 
by,  in  order  to  govern  their  determination  by  the  rise  or  ftD 


(a)  See  also  Anderson  v.  The 
Rojral  Exchange  Assur.  Comp.  7 
East,  3S,  and  Barker  v.  Blaket,  9 
East,  283.  See  also  Parmeter  v. 
Todhnnter,  1  Camp.  591.  In  the 
case  of  Hodgson  and  another  r- 
Blackiaton,  sitt  after  Hil.  Term, 


38  Geo.  3,  in  the  King's  Bendvit 
was  held,  that  a  notice  of  abandoi- 
ment  was  necessary,  thoogh  As 
ship  and  eaiigo  had  been  aold  sad 
converted  into  money  when  die  no- 
tice of  the  loss  was  received. 
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oiT  the  market,  (a)   Nor  can  the  assured,  when  they  have  not 
a.SMndoDed  in  the  first  instance,  afterwards  do  so,  when  they 
fiKsd  in  the  result  that  the  salvage  and  expenses  exceed  the 
^mkJne  of  the  ship.  (6) 

But  if  the  insured,  hearing  that  his  ship  is  much  disabled 
WkxmJi  has  pot  into  port  to  repair,  express  his  desire  to  the 
m:»  Jerwriters  to  abandon,  and  be  dissuaded  from  it  by  them, 
mtx^Ji  they  order  the  repairs  to  b^  made,  they  are  liable  to  the 
er  for  all  the  subsequent  damage  occasioned  by  that 
tftsal,  though  it  should  amount  to.  the  whole  sum  insured, 
the  reason  why  notice  of  abandonment  is  deemed 
^,  is  to  prevent  surprise  or  fraud  upon  the  under- 
but  in  the  case  put,  they  have,  by  their  own  act, 
iperseded  the  necessity  of  notice,  (c) 
.And  where  the  assured  were  guilty  of  a  laches  of  five 
I  in  ofiering  to  abandon  after  the  time,  when  by  the  usual 
I  of  the  post  they  must  have  received  intelligence  of  the 
» the  notice  was  held  to  be  too  late,  (d) 
And  flo  an  uoflerwriter  is  bound  to  say  within  a  reasonable 
after  notice  of  abandonment,  whether  he  will  accept  it 
MioL(e) 

An  abandonment  may  be  by  parol,  but  it  should  be  certain ;  An  abuidoii- 
I  therefore  a  statement  of  the  facts,  a  request  to  settle  for  ^^^l^\ut  it 
^  ^«tal  loss,  and  to  direct  the  dbposal  of  the  ship,  have  been  ^ 
'^Id  insufficient.   The  word  "  abandon  **  ought  to  be  made 
o£  (/)   And  where  a  letter,  addressed  to  the  assured, 
that  the  ship  had  been  forced  on  shore  and  a  quantity 
mgars  damaged,  was  shewn  by  the  broker  to  the  under- 
I,  and  they  in  answer  directed  that the  assured  would 


C«)  Gernon  o.  The  Royal  Exch. 
^  ^i^.  2  Mursh.  88. 

CB)  Martin  o.  Crokat,  14  East, 

C«)  Da  Goata      Newnham,  a 

Hmit  9.  Royal  Ezch.  Comp. 
^  ^*  k  S.  47.  See  also  Read  v. 
*«ttl»tm,  3  B.  &  B.  147.  Alridge 


V.  BelU  1  Stark.  498.    Kelly  «. 
Walton,  a  Camp.  166.    Abel  v. 
,     Potto,  3  Esp.  343. 

(e)  Hodaon  v.  Harrison,  3  B.  & 
I    B.  97. 

(/)  Per  Lord  Ellenborongfa,  1 
Camp.  641.  Parmenter  v.  Tod- 
hunter. 
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do  the  best  they  could  with  the  injured  propertyy"*  tl 
was  held  not  to  amount  to  a  notice  of  abandonm 
merely  to  impart  a  wish  that  the  assured  would  d 
average  loss  as  light  as  possible,  (a)  , 

OF  AVERAGE  LOSSES. 

We  come  now  to  the  second  division,  which  we  m 
at  the  commencement  of  this  section,  of  "  losses  anc 
tunes/*  which  are  the  words  expressed  in  the  pol 
have  been  taken,  with  the  concluding  sentence,  for 
ject  of  the  present  section.    We  have  already  seei 

*  many  instances  the  law,'  as  well  as  the  terms  of  tl 
(which  it  in  fact  only  interprets),  justifies  and  enj 
assured  to  act,  in  the  case  of  an  accident,  in  the  best 
that  they  are  able,  in  regard  to  the  thing  insured, 
benefit  of  all  concerned*  And  we  have,  in  many  of 
ceding  cases  on  the  subject  of  total  losses  and  aband 
seen  in  the  cases  either  where,  as  has  been  laid  i 
abandonment  is  necessary  to  render  a  constructive  lot 
one,  by  which  the  assured  can  recover  from  the  andc 
the  whole  sum  insured,  and  in  the  other  cases  whei 
have  also  seen,  that  the  adventure  and  thing  insur 
absolutely  destroyed  in  whole  or  in  part,  so  as  to  rei 
loss  total,  without  any  need  of  notice  of  abandonm^ 
both  of  these  cases  proper  for  the  assured,  or  his  B{ 
save  as  much  of  the  thing  insured  as  they  are  able;  ai 
case  of  a  sale  either  of  a  ship  which  is  not  consideR 
repairing,  or  in  th^  case  of  goods  which  are,  although 
in  existence  in  specie  reduced  to  a  certain  degree,  yi 
be  most  clearly  and  entirely  annihilated  and  good  for 

*  if  attempted  to  be  sent  by  another  ship  to  the  end 
original  destination :  it  is,  I  say,  the  duty  of  the  ai 
take  care  of  the  money  proceeding  from  such  ss 

(a)  Thellason  v.  Fletcher,  1  Esp.  73. 
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invested  in  hinii  for  the  benefit  of  all  concerned  in  the  adven- 
Cure.    As  Lord  Abinger,  in  the  judgment  of  Roux  v.  Salva- 
^l4>r  (a),  observes  that,  in  all  these  cases,    not  only  the  thing 
assured,  or  part  of  it,  is  supposed  to  exist  in  specie,  but  there 
is  a.  possibility,  however  remote,  of  its  arriving  at  its  destina- 
tion, or  at  least  of  its  value  being  in  some  way  affected  by  the 
vneans  which  may  be  adopted  for  the  recovery  or  preservation 
of  it    If  the  assured  prefers  the  chance  of  any  advantage 
tliat  may  result  to  him  beyond  the  value  insured,  he  is  at 
lilierty  to  do  so ;  but  then  he  must  also  abide  the  risk  of  the 
a.rriyal  of  the  thing  insured  in  such  a  state  as  to  entitle  him 
to  no  more  than  an  average  loss.    If  in  the  event  the  loss 
slioiild  become  absolute,  the  underwriter  is  not  the  less  Hable 
^poQ  his  contract,  because  the  assured  has  used  his  own 
^mertions  to  preserve  the  thing  insured,  or  has  postponed  his 
^liim  till  that  the  event  of  a  total  loss  has  become  certain 
^Uch  was  before  uncertain.*'   This  principle  must  equally 
^|»ply  to  all  cases,  whether  they  turn  out  total  losses  or 
^Kierely  average  ones.    I  must,  however,  observe,  before  we 
^^teroD  the  consideradon  of  average  losses  in  particular,  that 
^liere  is  in  the  after  part  of  the  policy  a  clause,  called  the 
mmorandom,"  by  which  the  underwriters  protect  them- 
■"•^les  from  the  payment  of  average  losses  on  the  insurance 
some  particular  goods,  unless  general,  or  the  ship  be 
^^nuded.    Of  this  more  hereafter,  when  we  come  to  the 
^^^emorandum  itself. 

In  the  case  I  have  just  mentioned,  where  one  point  of 
case  was,  whether  the  loss  was  an  average  or  total  loss, 
Abinger  observes,  **  that  upon  the  first  point  it  had 
'^wu  contended  that  even  if  these  goods  (hides)  had  not  been 
^^cepted  from  average  loss  by  the  memorandum  (unless  upon 
^^ndition  of  the  stranding  of  the  ship),  there  would  not  in 
ease  be  a  total  loss,  and  that,  a  fortiori,  being  goods  so 
^*picssly  excepted  from  average  loss  by  the  policy,  they 
^^oild  not  become  totally  lost  so  long  as  any  part  of  them 
''^^ained  in  specie  at  the  termination  of  the  risk ;  that  the 

(a)  4  Scott,  33. 
FF2 
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risk  tenninated  when  the  goods  were  taken  oot  at  Bio  rf^ 
Janeiro ^  when  they  were  so  far  from  being  destroyed  by  tbc 
perils  of  the  sea,  that  they  were  actually  sold  as  hides,  aiad 
were  capable  of  being  tanned.    It  seems  to  us  that  there  ia 
no  ground  whatever  for  this  assumed  distinction  between 
goods  that  are  subject  to  an  average  loss  unconditionally, 
and  goods  excepted  by  the  memorandum  from  such  a  loss. 
The  interest  which  the  assured  may  have  in  certain  cases  to 
convert  a  loss  into  a  total  one,  may  be  a  fair  argument  to  a 
jury  upon  a  doubtful  question  of  fact  as  to  the  nature  of  tbe 
loss,  or  the  motive  of  abandonment.    But  there  is  neitbef 
authority  nor  principle  for  the  distinction  in  point  of  law: 
whether  a  loss  be  total  or  average  in  its  nature  must  depend 
upon  general  principles.    The  memorandum  does  not  vary 
the  rules  upon  which  a  loss  shall  be  average  or  total :  it  does 
no  more  than  preclude  the  indemnity  for  an  ascertained 
average  loss,  except  on  certain  conditions. 

There  is  a  fallacy  in  applying  the  words    terminadon  oT 
the  risk,**  to  the  determination  of  the  adventure  before  that 
The  object  of  period  by  peril  of  the  sea.    The  object  of  the  policy  is  to 
SuSTim^i "  ^  obtain  indemnity  for  any  loss  that  the  assured  may  sustain, 
demnity  for      by  the  goods  being  prevented,  by  the  perils  of  the  sea,  ftom 

any  loss  that  ...        ^  , 

the  assured  arnvmg  in  safety  at  the  port  of  theur  destination.  If  oj 
i^^^^b«^  reason  of  the  perils  insured  against,  the  goods  do  not  so 
the^ribo?4e  "**y  scuse  be  said  to  have  terminated 

sea,  from  ar.    at  the  moment  the  goods  are  finally  separated  from  the  vessel 
auhe  place  o7  Whether,  upon  such  an  event,  the  loss  is  total  or  avenge, 
tionl^  ^^^^    no  doubt,  depends  upon  circumstances.   But  the  existence 
of  the  goods,  or  any  part  of  them  in  specie,  is  neither  a  ooo- 
elusive,  nor  in  many  cases,  a  material  circumstanee  to  that 
question.    If  the  goods  are  of  an  imperishable  nature,  if  die 
assured  become  possessed  of  or  can  hare  the  control  over 
them,  if  they  still  have  an  opportunity  of  sending  them  to 
their  destination,  the  mere  retardation  of  their  arrival 
their  original  port,  may  be  of  no  prejudice  to  them  beyond  tbe 
expense  of  reshipment  into  another  vessel.   In  siach  a  case, 
the  loss  can  be  but  an  average  loss,  and  must  be  so  deemed. 
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even  though  the  assured  should  for  some  real  or  supposed 
Advantage  to  themselves,  elect  to  sell  the  goods  where  they 
have  been  landed,  instead  of  taking  measures  to  transmit 
^hem  to  their  original  destination.    Accordingly,  in  the  case 
of  Huni  V.  Royal  Exchange  Company  (a),  the  judgment  of 
X^rd  EUenborough  contains  a  very  important  passage,  which 
distinguishes  it  from  the  present  case.  He  says,  "  if,  indeed, 
^lie  cargo  has  been  of  a  perishable  nature,  this  would  not 
bave  been  a  case  of  retardation  only,  but  of  the  destruction 
o£  the  thing  insured  ;**  and  further,  he  says,    I  cannot  neces- 
swily  infer  that  the  flour  would  be  changed  in  quality  and 
oondition  by  the  delay  from  November  to  April,  so  as  to 
incur  any  material  damage  operating  a  destruction  of  ftie 
tiling  insured.**  And  in  the  case  of  Anderson  v.  Wallace  (6), 
tfce  goods  consisted  of  copper  which  was  wholly  uninjured^ 
of  iron  which  was  partially  damaged ;  the  assured  by  their 
agent  had  possession  of  them,  the  ship  was  capable  of 
>^pair,  and  might  have  prosecuted  the  voyage,  and  did,  in 
'our  weeks  after  the  accident,  sail  upon  another  voyage; 
^poD  which  ground,  combined  with  other  circumstances,  the 
^^urt  held  the  loss  not  to  be  total.   But  it  b  clear,  from  the 
J  lodgment  of  the  Court,  that  if  by  reason  of  the  perils  of  the 
the  goods  could  never  be  sent  to  their  destination,  the 
loss  would  have  been  held  to  be  total.    In  like  manner, 
i^  will  be  found  in  other  cases  cited,  that  there  has  always 
^3Q8ted  one  or  more  circumstances  in  combination  with  that 
the  goods  existing  in  specie,  to  induce  the  judgment  that 
loss  was  not  total :  as  in  Glennie  v.  The  Royal  Exchange 
^^ompany  (e),  the  rice  had  arrived  at  its  port  of  destination, 
though  damaged,  was  delivered  to  the  consignees,  and 
^  a  saleable  state  as  rice.    In  Thompson  v.  The  Royal 
'^s:ckange  Company  (cQ,  the  tobacco  and  sugar,  though 
damaged  by  the  perils  of  the  sea,  were  in  the  hands  of  the 
^^tier  at  Heligoland;  and  as  stated  by  Lord  EUenborough, 


SM.&S.47. 
C6)  2M.&S.240. 


(c)  2M.&  S.  371. 
id)  16  East,  214. 
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(in  his  judgment),  might  for  any  reason  tliat  appeared, 
been  forwarded  to  the  port  of  their  destination'.   In  AnH^ 
son  y.  The  Royal  Exchange  Company  {a\  the  wheat  ^ 
partly  saved,  was  in  the  hands  of  the  shipper  at  Waterfow-iJ^ 
was  kiln-dried,  and  might  have  been  forwarded,  as  the  rot 
of  the  cargo  was,  after  the  same  operation  to  its  port  of 
destination  ;  but  the  owner,  after  dealing  with  it  as  his  om, 
abandoned  it  too  late,  even  if  he  had  a  right  to  abandon  it 
at  all.    In  the  case  before  us,  the  jury  have  found  tha^  tbe 
hides  were  so  far  damaged  by  a  peril  of  the  sea,  that  %bey 
never  could  have  arrived  in  the  form  of  hides ;  by  the 
process  of  fermentation  and  putrefaction  which  had  com- 
menced, a  total  destruction  of  them  before  their  arrive  id  at 
their  port  of  destination,  was  as  inevitable  as  if  they  liad 
been  cast  into  the  sea,  or  consumed  by  fire*   Their  des  trac- 
tion not  being  consummated  at  the  time  they  were  takezi  out 
of  the  vessel,  they  became  in  that  state  a  salvage  for  tbe 
benefit  of  the  party  who  was  to  sustain  the  loss,  and  were 
accordingly  sold  ;  and  the  facts  of  the  loss  and  the  sale  were 
made  known  at  the  same  time  to  the  assured.   Neither  be 
nor  the  underwriters  could  at  that  time  exercise  any  control 
over  them,  or  by  any  interference  alter  the  consequences.  It 
appears  to  us,  therefore,  that  this  was  not  the  case  of  what 
has  been  called  a  constructive  loss,  but  of  an  absolute  total 
loss  of  the  goods :  they  could  never  arrive ;  and  at  the  same 
moment  when  the  intelligence  of  the  loss  arrived,  all  specula* 
tion  was  at  an  end." 

We  see  from  this  part  of  the  judgment  in  Roux  v.  Salv^ 
dor,  in  what  consists  the  essential  difference  between  a  to^^ 
and  an  average  loss  in  the  case  pf  goods. 

It  is  the  same  with  respect  to  tbe  difference  between  ^^^^ 
average  or  total  loss  of  the  ship.    The  case  of  Cambridge  ^' 
Anderton  {b)  is,  as  Lord  Abinger  says  in  the  same  judgm^^^' 
similar  in  all  points  to  the  case  of  Roux  v.  Salvador^  the 
relating  to  the  goods,  the  other  to  the  ship :  and  that  ca^^  ^ 

Ka)  7  Eabt,  38.  (6)  2  B.  &  C.  697. 
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qpress  decision,  that  where  the  subject-matter  bsured 
»y  a  peril  of  the  sea  lost  its  form  and  species-^where  a 
for  example,  has  become  a  wreck  or  a  mere  congeries 
mks,  and  has  been  bond  fide  sold  in  that  state  for  a  sum 
>ney,  the  assured  may  recover  a  total  loss  without  any 
lonment.  So  Chief  Justice  Tindal,  in  the  recent  case 
mmmy.  Chapman  (a)  (which  was  referred  to  in  a  former 
of  this  section),  says — ^*  It  is  unnecessary  to  cite  autho- 
,  to  prove  that  where  damage  to  the  ship  is  so  great, 
die  perils  insured  agunst,  as  that  the  owner  cannot  put 

0  a  state  of  repair  necessary  for  the  pursuing  the  voyage 
ed,  except  at  an  expense  greater  than  the  value  of  the 
he  b  not  boimd  to  incur  that  expense,  but  is  at  liberty 
andon  and  treat  the  loss  as  a  total  loss.**  But  in  the 
of  Doyle  v.  Dallas,  tried  before  Lord  Tenterden  at 
iiaU,  on  a  policy  of  insurance  on  the  ship  Triton, 
ing  a  total  loss  by  perils  of  the  sea.  The  ship  had  been 
ced,  and  was  sold  by  the  owner,  and  soon  afterwards 
ff  by  the  purchaser,  though  at  a  great  exjiense :  Lord 
frden,  in  summing  up  to  the  jury,  sud,  "The  only 
ion  is,  whether  this  amounts  to  a  total  loss?  The  ship 
t  bodily  and  specifically  lost;  but  circumstances  may 
occurred,  which,  according  to  the  law  established  in 
of  marine  insurance,  are  equivalent  to  a  total  loss.  1 
the  circumstances  in  this  case  will  have  that  effect,  if, 

1  time  of  the  sale,  that  measure,  on  the  sound  exercise 
i  best  judgment  appeared  most  beneficial  to  all  parties, 
not  enough  that  the  owner  acted  honestly  in^  the  sale, 
ntended  to  do  for  the  best,  the  underwriters  are  not 

unless  he  formed  a  correct  judgment,  that  is  to  say, 
lest  and  soundest  judgment  which  could  be  formed 
*  the  circumstances  which  then  existed.  Nothing  less 
this  will  make  a  total  loss,  while  the  ship  continues  in 
nee.  If  the  ship  could  have  come  to  England  even 
last  (certainly  with  any  cargo),  so  that  on  her  arrival 


(a)  7  Scott*s  N.  R.  p.  641,  and  ante,  p.  394. 
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she  would  have  been  worth  the  money  expended  on  b 
she  ought  to  have  been  repaired  for  the  purpose.  1 
loss  of  the  voyage  will  not,  in  my  opinion^  make  a  o 
structive  total  loss  of  the  ship.  Some  cases  have  been 
decided ;  but  as  the  thing  remained  in  specie,  I  do  not  thi 
that  it  amounted  to  a  total  loss.  The  best  thing  for  1 
underwriters  must  be  done  not  merely  for  the  owner,  and 
they  indemnify  only  against  the  loss  of  the  ship,  the  loai 
the  voyage  would  not  injure  them.  Talung  all  the  ctran 
stances  into  your  consideration,  if  you  are  of  opinion  thai  1 
plaintiff,  acting  as  he  did,  exercised  a  sound  judgment 
well  for  the  benefit  of  the  underwriters  as  for  his  o 
interest  as  owner,  did,  what  at  the  time  was  best  for 
parties — your  verdict  will  pass  for  the  plaintiff— if  otherwi 
for  the  defendant.**  Verdict  for  the  defendant  A  mot 
was  afterwards  made  for  a  new  trial  which  was  refused. 

After  these  observations  with  regard  to  average  losses,  a 
with  the  reference  which  I  have  made  to  a  few  of  the  leadi 
cases  which  draw  the  line  of  distinction  between  them  i 
total  losses,  either  constructive  requiring  abandonment  to  t 
underwriters,  or  absolute  total  losses,  when  the  thing  insai 
has  actually  lost  its  form  and  species  which  require  no  ah 
donment ;  we  will  now  confine  our  attention  to  the  subject 
average  losses  in  particular,  and,  as  the  principles  of  law 
this  head  are,  as  upon  most  other  heads  of  marine  insorai 
law,  to  be  gathered  from  the  words  of  that  great  Jud 
Lord  Mansfield,  I  shall  at  once  refer  the  reader  to  the  vi 
important  case  of  Lewis  and  another  v.  Rueker  (a),  fi 
treated  of  in  a  former  part  of  this  Treatise  (6). 

In  a  subsequent  case  of  Le  Cras  v.  Hughes  (c),  Ia 
Mansfield  said,  that  the  case  of  Lewis  v.  Rueker  should 
the  rule  in  all  similar  cases,  vis.,  wherever  there  wai 
specific  description  of  casks  or  goods:  but  in  Le  Cras 
Hughes,  the  property  which  consisted  in  various  goods  tal 


(a)  2  Burr.  1167. 
(if)  Ante,  p.  263. 


(c)  B.  R.  East,  as  Geo.  3.  F 
Ids.  p.  333. 
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irom  ao  enemy,  was  valued  at  the  sum  insured,  and  part  was 
kit  by  the  perUsof  the  sea;  consequently  the  same  rule 
eouU  not  be  adopted,  on  account  of  the  nature  of  the  thing 
iBfiired.  The  only  mode  was  to  go  into  an  account  of  the 
wittle  value  and  take  a  proportion  of  that  sum,  as  the  amount 
ofcbe  goods  lost. 

In  the  case  of  Dick  and  another  v.  Allen  (a),  which  was  an 
aetkm  befpre  Mr.  J.  Buller^  upon  a  policy  of  insurance  to 
noo?er  an  average  loss  upon  goods,  the  learned  Judge 
observed,  that  in  such  cases,  whether  the  goods  arrived  at  a 
good  or  bad  market,  was  immaterial,  for  the  true  way  of 
Mlimating  the  loss,  was  to  take  them  at  the  fair  invoice 
|rice. 

And  in  Thellmson  v.  Bewick  (6),  it  was  held  by  Lord 
Kenyon,  that  in  a  policy  of  insurance  the  underwriter  does 
not  insure  against  any  loss  that  may  arise  from  the  difference 
of  the  exchange. 

In  Amery  v.  Rodgers  (c),  which  was  an  insurance  on  the 
ibip  Dart  from  St.  Kitts  to  London^  on  which  the  defendant 
bad  underwritten  200/.,  the  plaintiff  had  written  to  his  agent 
'iKkLmdon  to  effect  a  policy  on  ship  and  cargo,  calculating 
the  ship  at  1,500/.  of  that  sum.  No  goods  were  ever  loaden 
00  board.  Lord  Kenyon,  though  he  first  doubted,  afterwards 
adopted  the  rule  which  the  special  jury  assured  him  was 
oaUblished  at  LloydTs  Coffee-house  for  settling  losses  of  this 
bod,  namely,  that  as  the  policy  never  attached,  the  assured 
vai  entitled  to  recover  such  a  proportion  of  the  sum  which 
tbe  defendant  had  underwritten,  as  the  property  on  which 
tbe  policy  attached  bore  to  the  whole. 

Mr.  Justice  Park  observes  (cQ,  that  as  clearness  and 
piecision  are  necessary  upon  all  subjects,  and  more  especially 
upon  this,  that  it  is  to  be  borne  in  mind,  that  when  we  speak 
of  the  underwriter  being  liable  to  pay,  whether  for  total  or 
average  losses,  they  are  liable  only  in  proportion  to  the  sums 

(a)  At  Guild,  after  Mich.  Term,     1  Esp.  77. 
1786.  Park  Ins.  226.  (c)  1  Esp.  207. 

ib)  Sit.  after  Mich.  34  Geo.  3,       [d)  Park  Ins.  p.  221. 
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which  they  have  underwritten.    Thus  if  a  DNUi  underwrite 
1 00/.  upon  property  valued  at  500/.^  and  a  total  loss  happen,  be 
shall  pay  100/.»  that  being  the  amount  of  his  subscription :  vA 
if  only  an  average  loss  amounting  to  60/.  or  70/.  per  cent,  tben 
he  shall  pay  only  60/.  or  TO/L,  being  his  proportion  of  the  Ion.* 
The  learned  Judge  has  left  this  passage  without  the 
qualification  which  more  recent  experience  should  hue 
suggested;  he  was  aware  of  the  case  of  Le  CkMUMOKl  ?• 
Pearson  (a),  for  it  appears  in  the  last  edidon  by  him  k  a 
note  at  page  49,  but  it  ought  to  have  been  referred  to  at  the 
part  of  his  Treatise  from  which  I  have  copied  his  geaenl 
observations  of  the  payments  to  which  the  underwiilaE^s 
liabilities  are  limited.   However,  dismissing  this  remark,  I 
must  refer  to  the  subject,  to  shew  that  those  observatioBi  of 
the  learned  author  must  be  taken  now  with  several  graim  d 
allowance.    The  liability  of  the  underwriter  is  not  xestrided 
to  the  single  amount  of  his  subscription,  but  he  may  be 
subject  either  to  several  average  losses,  or  to  an  average  eni 
total  loss,  or  to  money  expended  (in  the  words  of  the  po&JF 
which  form  part  of  the  head  of  this  section)    in  and  sboirt 
the  defence,  safeguard,  and  recovery  of  the  ship,**  to  a  mock 
greater  amount  than  his  subscription.  (6)    I  shall  first  refer 
to  the  case  I  have  just  mentioned,  and  afterwards  to  soae 
other  authorities. 

The  under-  I"  that  case,  which  was  on  a  policy  of  insurance  on  a  sbipi 
I^^ri^  to\he  "  fr^™  Jersey  to  a  port  or  ports  in  Norway,''  the  fint 

amount  of  his  count  of  the  declaration  averred  that  during  the  voyage  the 
but  he  may  ship,  by  forcc  of  the  winds  and  the  waves,  and  by  the  perib 
^JZd^tJiVl  of  the  sea,  was  damaged  to  the  amount  of  373^  I8s.  lOi. 
loss  in  the  same  g^^j  i-jjn^  thereupon  the  assured,  their  factors,  servants,  sod 

voyage ;  or  for  *^  '  ^ 

sereral  average  assigus,  did  sue,  labour,  and  travel  for,  in  and  about  the 
ing  to  more     defence,  safeguard,  and  recovery  of  the  ship,  and  thoriqF 
wripUon.*"^    incurred  charges  and  expenses,  to  wit,  to  the  amount  of 
373/.  I3s.  lOd. ;  and  averred  that  the  proportion  contribnts* 
ble  by  the  defendant,  according  to  the  rate  and  amount  of 


(a)  4  Taunt.  367.  in  Brooks  v.  McDonnell,  I  Y.&C. 

{b)  See  also  per  Lord  Abinger,  515. 
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i0eriptk»9  amounted  to  12/.  9s. ;  and  that  afterwards 
«d  tailed  from  Jersey^  on  the  voyage  insured,  and 
the  voyage  was  captured  and  wholly  lost,  by  reason 
r  the  defendant  became  liable  to  pay  the  plaintiff 
r.»  according  to  the  effect  of  his  policy.  The  second 
irooeeded  on  the  total  loss  only ;  and  there  were  also 
nmon  money  counts.  The  fact  was,  that  the  vessel 
m  injured  by  a  gale  of  wind  while  lying  in  the  port  of 
,  previous  to  her  voyage,  and  had  sustained  the  average 
lich  was  admitted  and  was  repaired  by  the  plaintiff; 
rda  the  vessel  was  captured.  The  question  upon  this 
the  case  was,  whether  there  was  any  legal  objection  to 
intiff 's  recovering  an  average  loss  arising  in  the  former 
'  the  voyage,  and  for  a  total  loss  afterwards.  Upon 
int  C.  J.  Manqfield  said,  a  policy  of  insurance  is  a 
range  instrument,  as  we  all  know  and  feel ;  in  practice,* 
of  cases  in  the  Court  of  King's  Bench  where  such 
S8  have  been  recovered  as  an  average  loss,  without 
any  distinction,  whether  it  was  recoverable  as  an 
\  loss  from  damage  repaired,  or  within  the  words  of 
mission  to  sue,  labour,  travel,  &c.,"  and  as  no  such 
ion  has  been  made,  we  find  it  safer  to  adhere  to  the 
a  practice,  which  has  obtained,  and  to  call  it  all  average 

The  plaintiff,  therefore,  recovered  both  sums, 
as  we  must  never  lose  sight  of  the  main  principle  of  But  the  assured 
It  the  assured  upon  a  contract  of  indemnity  is  not  to  f^more^ar 
for  what  he  has  not  in  fact  been  actually  damnified,  ^^^l^' 
important  distinction  is,  in  thb  place,  to  be  drawn 
1  a  case  of  the  above  description,  and  one  in  which. 
Intervention  of  subsequent  circumstances,  the  previous 
ration  of  the  subject-matter  is  ultimately  a  matter  of 
indifference  to  the  assured's  interests.    And  this  is 
(at  principle  contained  in  the  case  of  lAvie  v.  Janson, 
vas  referred  to  in  a  former  section,  for  the  position 
I  proicima  non  remota  spectaiur.'*  (a)    In  that  case  the 

(a)  12  East,  648.   Ante,^  %7l* 
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ship,  which  was     warranted  free  from  Ameriam  condeiiiiia- 
tioiiy**  was  driven  on  shore  in  the  night,  where  she  received  a 
partial  damage,  but  was  seized  the  next  day,  and  condeiniied 
by  the  American  government ;  and  the  Court  of  King's  Bench 
held,  that  as  there  was  a  total  loss  excepted  out  of  the  poHcf^ 
the  assured  could  not  recover  for  the  previous  average  loss^ 
which  in  the  event  became  wholly  immaterial  to  the  atsored^ 
Lord  EUenboroughf  C.  J.,  said,    considering  the  deterioni^ 
tion  of  the  ship  and  cargo  as  to  the  extent  of  what  is  xefe?:^ 
able  to  the  head  of  sea-damage,  we  think  we  may  lay  it  doi^^ 
as  a  rule,  that  where  the  property  deteriorated  is  B&erwwr^^ 
totally  lost  to  the  assured,  and  the  previous  deterioratL^i^ 
becomes  ultimately  a  matter  of  perfect  indifference  to  hk 
interests,  he  cannot  make  it  the  ground  of  a  claim  upon  tlie 
underwriters.   The  object  of  a  policy  is  indemnity  to  the 
*  assured ;  and  he  can  have  no  claim  to  indemnity  where  there 
is  ultimately  no  damage  to  him  from  any  peril  insured  agaimt 
If  the  property,  whether  damaged  or  undamaged,  would  have 
been  equally  taken  away  from  him,  and  the  whole  loss  woidd 
have  fallen  upon  him  had  the  property  been  ever  so  entirei  L 
how  can  he  be  said  to  have  been  injured  by  its  having  bees  , 
antecedently  damaged  ?  "  c 
In  this  case  we  must  observe,  that  the  accident  wbich  ^ 
occasioned  the  average  loss,  and  the  cause  of  the  total  ki^  . 
formed  parts  of  one  continued  transaction,  and  that  there  vn 
no  endeavour  made  by  the  assured,  or  expense  incurred  1^  ^ 
them  in  repairing  it,  between  the  interval  of  the  average  and  '  ^ 
total  loss.   His  Lordship  goes  on  to  say,  ''There  mayte  , 
cases  in  which,  though  a  prior  damage  be  followed  by  a  totil  ^ 
loss,  the  assured  may,  nevertheless,  have  rights  or  claimiiii 
respect  of  that  prior  loss,  which  may  not  be  extinguished  if 
the  subsequent  total  loss.    Actual  disbursements  for  repaii* 
in  fact  made,  in  consequence  of  injuries  by  perils  of  the  see* 
prior  to  the  happenmg  of  the  total  loss,  are  of  this  descnF 
tion;  indeed,  they  are  more  properly  to  be  considered  ^ 
covered  by  that  authority,  with  which  the  assured  b  generailO'S^ 
invested  by  the  policy  of  'suing, labouring,  and  travailing, &^^^ 
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n  which  case  the  amount  of  such  dishursements  might  more 
properly  be  recovered  as  money  paid  for  the  underwriter, 
mder  the  direction  and  allowance  of  this  provision  in  the 
poBej,  than  to  a  substantive  average  loss  to  be  added  cumu- 
Ittitely  to  the  total  loss  which  is  afterwards  incurred  in  con- 
aeqoenoe  of  sea  risks.** 

Thb  subject  was  mentioned,  and  the  cases,  (which  I  have 
just  considered)  referred  to,  in  a  very  important  and  recent 
cue  oi  Stewart  v.  Steele,  (a)  I  shall  state  the  case  the  more 
fiiHy  on  account  of  its  general  applicability  to  the  subject  of 
tUs  section. 

This  was  an  acdon  on  a  policy  of  insurance  ''for  twelve 
^Vndar  months,  commencing  the  1st  Afay,  18S5,  and  ending 
SOA  AprUf  1886,  both  days  inclusive,  in  port  or  at  sea,  in  all  « 
liaees,  at  all  times,  and  on  all  services,  upon  any  kind  of 
|Dods  and  merchandises,  and  also  upon  the  body,  tackle, 
•pparel,  ordnance,  munition,  artillery,  boat,  and  other  fumi- 
tsre  of  and  in  the  good  ship  or  vessel  called  the  Sherburne^ 
nthied  at  8,000/.**  The  declaration,  after  setting  out  the 
policy  and  averring  the  plaintiff *8  interest  in  the  ship,  stated 
Ait  on  the  Ist  of  May^  1835,  the  said  ship  was  in  safety  in 
kirboor  at  Bombay ^  in  the  East  Indies  ;  that  afterwards,  and 
Wore  the  80th  April,  1836,  to  wit,  on  the  20th  August,  1835, 
vldbt  the  siud  ship  was  protected  by  the  said  policy,  the  said 
i^p  was,  by  the  perils  of  the  sea  and  by  stormy  and  tem- 
Iftetnoos  weather,  and  by  the  violence  of  the  winds  and  waves, 
Itauly  strained,  bulged,  broken,  and  otherwise  damaged  in 
ker  body,  rudder,  bowsprit,  irons,  and  other  parts,  whereby 
%  became  necessary  to  repair  the  damage  done  to  the  said 
ddp  as  aforesaid;  that  after  such  damage  had  arisen  as 
dbmaid,  and  in  consequence  thereof,  the  plaintiff,  by  him- 
ietf  and  servants  and  agents,  to  wit,  on  the  day  and  year  last 
ifaresud,  ^d  labour  for,  in,  and  about  the  safeguard,  safety, 
uA  yresef  vation  of  the  said  ship  or  vessel,  and  in  so  doing, 
I       ia  and  about  the  necessary  repair  of  the  said  ship,  by 
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reason  of  the  damages  so  by  him  sustained  as  aforesaid,  M  W 
necessarily  lay  out  and  expend  a  large  sum  of  money,  to  lit,  W 
the  sum  of  lyOOO/.,  whereby  the  defendant^  according  to  tk  W 
terms  of  the  said  policy,  and  of  his  said  promise  and  under*  I 
taking,  then  became  liable  to  pay,  and  ought  to  ha?e  pui  » 
the  plaintiff  150/.,  being  the  rateable  proportion  of  Ae  ■ 
expense  aforesaid,  which  the  defendant  ought  to  hafe  piid  > 
and  contributed  in  respect  of  the  insurance  aforesaid,  whereof  > 
the  defendant  then  had  notice ;  and  that  afterwards,  ani  e 
during  the  continuance  of  the  rbk,  and  whilst  the  sud  aUp  ^ 
in  the  said  policy  of  insurance  mentioned  was  protected  \tf  ■ 
the  said  policy,  to  wit,  on  the  lOth  of  Ociober,  lSS5,h  ^ 
ship  in  the  said  policy  mentioned,  by  stormy  weather,  fa,  ■ 
became  and  was  wholly  lost  to  the  plaintifi»  of  which  pR- 
mises  he,  the  defendant,  had  notice.  - 

There  was  also  a  count  for  money  had  and  reeeifed,Mi  ■ 
a  count  upon  an  account  stated.  ^ 

The  defendant  first  as  to  so  much  of  the  first  count  a  ■ 
stated,  &c.  (following  the  allegation  of  the  count)  the  defendflt  ■ 
saith  the  plaintiff  ought  not  further  to  maintain  his  Bdimi 
because  the  defendant  brings  iiito  Court  the  sum  of  18JL  Ih 
ready  to  be  paid  to  the  plaintiff,  and  the  defendant  saith  lis 
plaintiff  hath  not  sustained  damages  to  a  greater  amoonttiai 
the  said  sum  of  18L  in  respect  of  the  said  cansei  i 
action  in  the  introductory  part  of  that  plea  mentioned,  &c 

Secondly,  he  pleaded  to  so  much  of  the  first  coonta 
stated,  that  the  sud  ship  was  lost  by  storms,  &c,  that  ik 
said  ship  was  not  lost  by  storms,  winds,  &c.,  condodngM 
the  country.   Thirdly,  to  the  two  last  counts  non  assmnpik 

The  cause  was  tried  before  Tindal,  C.  J.,  at  theSitti^i 
at  GuildhaU,  after  HiL  Term,  1841.   The  Sherbmne  M 
Calcutta  on  the  1  Ith  July,  1 836,  with  goods  and  pasaeiigsi  | 
for  England.    In  going  down  the  river  Hooghky^  tk  I 
steamer  which  was  towing  her,  came  athwart  her  hawie, 
striking  her,  according  to  the  plaintiff^s  witnesses,  with  eon* 
siderable  violence  on  the  larboard  bow.  The  Sherbwne  pro- 
ceeded on  her  voyage,  but  was  found  so  leaky  as  to  be 
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bilged  to  return  to  Cakuiia,  which  she  did  on  SSvd  July. 

her  return  there  she  was  put  into  dock^  and  surveyed  by 
shipbuilder  and  by  a  surveyor  to  the  Calcutta  Insurance 
)fice,  and  also  by  the  surveyor  to  the  agents  to  LloycTs. 
be  underwent  some  repair  and  recoppered :  and  set  sail  for 
'nglandf  but  she  was  again  compelled  to  return,  was  put 
to  a  dock,  her  wales,  &c.,  removed  for  the  purpose  of 
camining  the  condition  of  her  timbers,  and  was  uhimately 
•and  so  defective,  as  to  render  it  inexpedient  to  repair  her ; 
id  consequently  she  was  sold  as  she  lay,  for  the  purpose  of 
sing  broken  up.  Notice  of  abandonment  was  given  on  the 
li  October^  1835,  before  the  sale.  On  the  part  of  the 
aintiff*,  it  was  insisted  that  the  underwriters  were  liable 
r  all  the  expenses  incurred  on  both  occasions  of  the  vessel's 
itum  to  Calcutta^  including  the  recoppering  and  the  re- 
acnig  the  wales.  For  the  defendant,  it  was  submitted  that 
le  underwriters  were  only  liable  for  that  which  was  the 
unediate  and  necessary  result  of  a  peril  insured  against, 
id  they  were  not  liable  for  the  expense  of  recoppering, 
Mr  the  expense  which  would  have  been  incurred  had  the 
ales  been  replaced ;  nor,  indeed,  for  any  of  the  expenses 
icurred  on  the  second  return  of  the  vesseL  The  money 
lid  into  Court,  (six  guineas  per  cent.)  was  suflScient  to  cover 
le  expenses  incurred  upon  the  first  occasion,  excluding  the 
ew  coppering.  And  it  was  agreed  that  in  the  event  of 
le  jury  finding  for  the  plaintiff  on  the  first  issue  only,  the 
images  should  be  referred.  The  Lord  Chief  Justice  in  his 
unming  up,  told  the  jury  that  they  were  to  say  with  a 
sfinence  to  the  first  issue,  whether  or  not  enough  had  been 
aid  into  Court  to  cover  the  average  loss :  that  the  under- 
riters  were  liable  for  all  the  consequences  that  naturally 
id  necessarily  flowed  from  the  injury  sustained  by  the 
kerbume,  from  the  collision  with  the  steamer  on  the  11th 
'July:  that  beyond  thb  there  were  two  points  for  their 
oaideration, — ^first,  whether  the  underwriters  were  not  also 
iWe  for  the  expense  of  recoppering  the  vessel  on  her  first 
turn  to  Calcuttq, — secondly,  whether  the  repairs  not  having 
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been  completely  and  effectually  done  upon  the  fint  occasion, 
they  were  not  also  liable  for  the  expenses  incurred  on  the  « 
second  ?  that  if  the  new  coppering  was  rendered  necessary  <^ 
by  the  natural  decay  and  wear  of  the  old  copper,  or  in  con- 
sequence  of  the  collision :  that  if  the  stripping  off  the  coppery 
were  rendered  necessary  by  the  collision,  the  expense  o^^ 
replacing  it  and  restoring  the  ship  to  a  navigable  state,  mustm  i 
fall  on  the  underwriters ;  otherwise  noL  As  to  the  seconi^^ 
issue,  his  Lordship  left  it  to  the  jury  to  say,  whether  or  nor^ 
the  total  destruction  and  loss  of  the  ship  was  the  result  o^^ 
the  collision. 

The  jury  having  retired  for  a  considerable  time,  returnee 
into  Court  with  the  following  verdict : — 

Verdict  for  the  plaintiff*  on  the  first  issue,  sufficient  ng — -ji 
having  been  paid  into  Court  to  cover  the  expense  of  strippir^g 
off*  and  replacing  the  copper,  for  all  the  repiurs  and  charg^Bt 
on  both  occasions  of  the  return  of  the  vessel,  actually  incurre-^, 
and  also  what  would  have  been  necessary  for  replacing  tl-^ 
wales,  which  we  consider  was  the  consequence  of  the  coLXi- 
sion.*'   A  rule  nisi  for  a  new  trial,  on  the  ground  that 
verdict  was  against  evidence,  was  obtained  on  the  part  of  tiras 
defendant 

On  the  argument  on  showing  cause,  it  was  argued  for  tKse 
plaintiff*,  that  he  was  entitled  to  recover  the  expense  actuall; 
incurred  in  removing  them,  and  also  that  which  would  ha*^ 
been  incurred  had  they  been  replaced. 

Maule,  J. — Do  you  contend  that  if  the  ship  sustains  ^ 
average  loss  in  the  course  of  a  voyage,  and  she  is  afterward 
totally  lost,  the  average  damage  never  having  been  repairer 
the  assured  could  recover  in  respect  of  the  average  loss? 

Tindalf  C.  J. — Here  the  expense  was  never  incurred,  ho 
then  can  the  underwriters  be  charged  with  it? 

Maule,  J. — Suppose  a  vessel  loses  a  mast  by  a  pc 
insured  against ;  if  the  mast  be  replaced,  no  doubt  the  und 
writers  are  liable :  but  suppose,  after  the  loss  of  the  mast 
before  the  vessel  is  refitted,  she  is  totally  lost,  whether  I 
peril  insured  against,  or  in  consequence  of  some  wrongfu 
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r  which  the  underwriters  are  not  liable— could  the  assured 
eorer  in  respect  of  the  average  loss  ? 
Clearly  he  could. 

Maule,  J.  —  ''It  has  repeatedly  and  consistently  with  Observation oT 

lod  sense  been  decided  that  he  cannot.    There  was  a  case  ^^li^'of^ 

Upiey.  Janson  (a),  where  an  American  vessel  was  insured,  j^jBlackeUr! 

rarranted  free  from  American  condemnation after  she  had  Royal  Ex- 

chuure  Comp. 

ikd  on  her  voyage  she  sustained  damage,  which  had  it  been 
paired,  would  undoubtedly  have  fallen  on  the  underwriters : 
e  was  however  not  repaired ;  and  she  afterwards,  being 
lore  in  the  SL  Lawrence^  was  captured  by  the  American 
vemment,  and  the  underwriters  were  held  not  responsible 
r  the  average  loss.  The  same  principle  was  acted  upon  in 
t  case  of  Btaciett  v.  The  Royal  Exchange  Company  (&), 
lere  it  was  held,  that  on  a  memorandum  *  free  from  average 
der  three  per  cent.,*  the  underwriter  was  liable  for  the 
Knint  of  the  aggregate  of  several  average  losses,  each  less 
in  three  per  cent.,  though  amounting  together  to  more.** 
After  the  argument: 

Tindalf  C.  J. — "  It  seems  to  me  that  the  jury  were  clearly 
mg  in  treating  the  cost  of  replacing  the  wales  as  an  expense 
ling  within  the  description  of  an  average  loss,  when  that  ex- 
use  has  not  been  incurred  at  all,  in  consequence  of  the  act 
the  assured  himself.  The  jury  say,  they  find  for  'the 
mtiflr  on  the  first  issue,  sufiicient  not  having  been  paid  into 
art  to  cover  the  expenses  of  stripping  off*  and  replacing 
e  copper,  and  for  all  the  repairs  and  charges  on  both  occa<> 
ma  on  the  return  of  the  vessel  to  Calcuita  actually  incurred, 
they  had  stopped,  I  should  have  been  satisfied  with  the 
rdict,  but  they  add,  '  and  also  that  which  would  have  been 
eessary  for  repladng  the  wales the  whole  of  which  they 
nsidered  were  the  consequences  of  the  collision.  Now  the 
ip  was  dismantled  and  the  wales  removed,  for  the  purpose 
ascertaining  the  real  state  of  her  timbers.  All  that  was 
rfectly  correct,  and  the  expenses  they  incurred  were  an 

C«)  12  East,  648  $  ante,  pp.  m,  44^.  (5)  2  Cr.  &  J.  244. 
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immediate  contequence  of  tbe  average  loss  which  had  been 
sustained,  and  the  expenses  in  respect  to  which  tbe  assiuei 
is  entitled  to  be  indemnified.  The  jury  have  done  wrong  ii 
allowing  for  the  possible  expense  which  the  plaintiff  nugjit 
have  incurred  in  replacing  the  wales,  but  which  he  refined 
to  incur,  and  did  not,  in  fact,  incur,  treating  the  ship  in  t 
totally  different  view.  The  proper  measure  of  damages,  is 
my  opinion,  is  the  average  loss  that  was  the  immediate  ml 
necessary  consequence  of  the  collision,  together  with  indi 
charges  and  expenses  as  may  be  said  to  be  incident  therett: 
and  that  does  not  embrace  the  expenses  for  the  wales.  K 
therefore,  the  case  does  not  go  down  again,  the  verdiet 
should  be  amended  by  striking  out  so  much  as  relates  to  til 
wales." 

Maule,  J.,  concurred  respecting  the  wales.   He  then  laii 
— It  has  been  suggested  that  the  measure  of  the  daaMgn 
being  matter  for  discretion  for  the  jury,  the  Court  canml 
interfere  when  they  have  adopted  an  erroneous  measure,  U 
only  when  they  have  not  acted  6011^  Jide.  It  is,  however,  th 
constant  practice  of  the  Court  to  grant  new  trials  where  th 
damages  have  been  assessed  on  an  erroneous  principle; 
it  has  never  been  doubted  but  that  it  is  perfectly  competoi 
for  the  Court  to  do  so. 
There  is  but         I  apprehend  that  the  expenses  incurred  by  the  owner  fa 
b  wWcHhe*^'  repairing  a  ship  can  be  recovered  from  the  underwriters 
owner  can      by  one  of  two  ways.   One  is,  where  they  are  for  repiii 

receive  fipom  _  11,,  .     ,  .  . 

the  under.      actually  done,  and  prudently  and  properly  done ;  then  tMf 
^^^of  re.       A     measure  of  the  loss  which  the  assured  has  snstaiaed: 
pairing  a  ship,  jje  is  SO  much  the  worse  for  a  peril  within  the  policy.  It  • 
not  sufficient,  however,  that  the  expenses  should  have  bstf 
actually  incurred,  in  order  to  entitle  the  assured  to  reoonr 
them :  it  is  also  necessary  that  they  should  have  been  pit>  | 
perly  and  prudently  incurred,  to  make  them  a  fit  measure  ot 
the  assured's  loss.    Suppose  they  are  actually  incurred,  Ut 
under  circumstances  in  which  no  prudent  man  would  atteofl 
to  repair  the  damage,  but  would  submit  to  it,  and  treat  lus 
ship  as  so  much  the  worse ;  or  suppose  an  anchor  dropped 
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from  the  ship  and  lost,  being  a  peril  within  the  terms  of  the 
policj,  possibly  the  anchor  may  be  recovered  at  an  expense 
fiu*  exceeding  its  intrinsic  value ;  would  the  expense  actually 
faiciirred  in  either  case  be  the  proper  measure  of  damages  t 
Oktrly  not.   The  assured,  therefore,  must  recover  the  ex- 
pcflies,  not  00  ncmne  as  expenses,  but  as  the  measure  of  the 
felly  where  they  are  band  fide  and  prudently  incurred ;  and 
te  mch  cases  the  jury  would  deal  liberally  towards  the  assured. 
Expenses  of  this  sort  fair  within  that  clause  of  the  policy  Ejcpentesof 
wUdi  enables  the  assured  to  kiy  out  money  for  the  benefit  of  ^^|^^°^ 
«iB  concerned.   Money  so  laid  out,  and  prudently  laid  out,  ^Hhe 
VMiy  be  recovered  from  the  underwriters.    In  the  present  «nab^  the  at- 
cne,  the  jury  have,  by  that  part  of  the  verdict  which  is  not  ^^^ej^fo^ 
liow  complained  of,  found  that  the  underwriters  are  liable  for  ^JfJ^^^ 
Ae  whole  amount  of  the  expenses  actually  and  bond  fide 
faieiirred.  That  puts  out  of  the  question  any  claim  to  recover 
in  respect  of  money  hud  out  under  the  clause  as  to  suing, 
IdNmring,  travailing,  &c.,  and  reduces  it  to  the  question, 
wliether  the  plaintiff  is  entitled  to  recover,  in  respect  of  the 
lUp  being  so  much  the  worse  ?   It  is  said  that  the  plaintiff 
llad  a  vested  right  of  action  at  the  moment  of  the  happening 
€f  the  losS)  which  nothing  could  afterwards  divest.  That, 
I  apprehend,  is  quite  contrary  to  the  doctrine  laid  down  by 
IdOrd  Ettemborcugh^  in  Lhrie  v.  Janson  (a),  and  contrary  to 
Hit  principle  acted  upon  in  Blackeit  v.  The  Royal  Exchange 
^^mmramee  Company  (i),  and  also  contrary  to  that  of  the  case 
ifere  cited  of  Cheminant  v.  Pearson  (c).   In  Blackeit  v.  The 
fiojfml  Exchange  Assurance  Company^  th^  assured  having 
^Korred  expense  to  a  considerable  amount  during  the  voyage, 
9^  there  being  afterwards  a  total  loss,  recovered  120/.  agiunst 
underwriter^  who  had  subscribed  100/.  for  an  average  and 
tliesabsequent  total  loss;  the  100/.  not  being  Uke  the  penalty 
fBtbood,  the  limit  of  the  underwriter's  liability,  but  the  pro- 
of the  loss  he  was  liable  for.  That  case  establishes  this 
that  the  proper  time  to  estimate  the  loss,  where  the 


W  \%  Ea8t,«48.         (J)  2  Cr.  &  J.  244.         (c)  4  Taunt.  367. 
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party  is  put  to  no  expense,  is  at  the  expiration  of  the  risk.  1 
the  present  case  the  risk  expired  when  the  voyage  was  put  i 
end  to  by  the  sale  of  the  ship,  for  the  purpose  of  being  broki 
up ;  and  at  that  time,  according  to  the  evidence,  the  plainti 
was  not  damnified,  by  the  wales  not  having  been  replaced ;  fo 
if  they  had  been  replaced,  bearing  in  mind  the  other  facts ' 
the  case,  the  ship  would  still  have  been  sold  as  a  wreck  f 
breaking  up.  My  opinion  is,  that,  if  the  plaintiff  had  incum 
the  expense  of  replacing  the  wales,  and  afterwards  sold  t* 
ship  to  be  broken  up,  the  money  so  imprudently  laid  o 
would  not  have  been  recoverable  from  the  underwriters.  T\ 
assured  is  entitled  to  recover  the  amount  by  which  the  sb 
is  deteriorated  by  the  accident;  but,  for  the  reasons  alrean 
mentioned,  that  does  not  comprehend  the  expense  of  repl« 
ing  the  wales.  Upon  this  point,  therefore,  the  jury  ha 
come  to  an  erroneous  conclusion;  and,  consequently,  the 
ought  to  be  a  new  trial.**  Rule  absolute  for  a  new  trial,  < 
payment  of  costs. 

The  proportion  The  rule  by  which  an  average  loss,  occasioned  by  sc 
wUch  tibe^  damage  is  to  be  ascertained,  underwent  much  discussio 
anured  has      in  the  case  of  Johnson  V.  Sheddon  (a),  and  a  very  able  aJ 

susUuned  is  to  . 

be  cmlculated  elaborate  judgment  was  pronounced  on  the  occasion  by  Be 
i^no^^t^e^t  Justice  Lawrence^  who  began  that  judgment  by  decIarU 
pricM  of  the    that  the  loss  is  to  be  estimated  by  the  rule  laid  down 

sound  and 

daroaged^oods  Lewis  V.  Rucker,  that  the  underwriter  is  not  to  be  subject 
delivOTj?^^  to  the  fluctuation  of  the  market;  that  the  loss,  for  wbi 
alone  he  is  responsible,  is  the  deterioration  of  the  comae 
dity  by  sea-damage ;  and  that  he  is  not  liable  for  any  U 
which  may  be  the  consequence  of  the  duties  or  charges  to 
paid  after  the  arrival  of  the  commodity  at  the  place  of  1 
destination.  The  parties  agreed  that  the  damage  was  to 
ascertained  by  considering,  whether  the  commodity  wa0 
third,  a  fourth,  or  a  fifth  worse  ;  and  it  was  also  agreed,  tK 
that  could  only  be  done  by  the  price  at  the  port  of  deliver 
But  the  only  question  was,  whether  that  price  was  to 


(a)  2  East,  581. 


SECT.  XV.] 


Of  Average  Losses, 


ascertained  by  the  net  proceeds,  or  by  the  gross  produce. 
But  the  Court  held^  that  the  calculation  was  to  be  made  on 
tbe  difference  between  the  respective  gross  proceeds  of  the 
aame  goods  when  sound  and  when  damaged,  and  not  on  the 
net  proceeds.  The  main  stress  of  the  argument  in  favour  of 
the  judgment  is  this,  that  by  taking  the  net  proceeds  as  the 
basis  of  the  calculation^  instead  of  the  gross  proceeds,  it  will 
hippen,  that  where  equal  charges  are  to  be  paid  on  the 
■oond  and  damaged  commodity,  the  underwriter  will  be 
afiected  by  the  fluctuation  of  the  market,  which  he  ought 
not  to  be.  Thus,  suppose  sound  goods,  including  all  charges, 
aell  for  6002.  the  damaged  for  300/.  let  the  charges  on  each 
be  100/.,  the  difference  after  they  are  deducted,  will  be  3002. 

:  or  three-fifths.  But  let  the  goods  come  to  a  fallen  market 
with  the  same  degree  of  deterioration,  let  the  sound  sell  for 
SOQi.,  the  damaged  for  150/.,  and  deduct  the  charges  as 
before,  the  net  proceeds  of  the  one  will  be  ZitQU  the  other 
fiO/.,  so  the  underwriter  will  in  this  case  have  to  pay  three- 
feurths.  But  as  the  deterioration  is  the  same  in  both  cases, 
the  underwriter  should  pay  the  same,  whatever  be  the  state 
of  the  market,  which  he  will  do  if  the  gross  produce  be  taken, 
namely,  half  the  valued  or  invoice  price.  Another  conse- 
quence of  taking  the  net  produce  will  be,  that  the  underwriter 
will  be  made  responsible  for  a  loss  not  arising  from  the  dete- 
rioration of  tbe  commodity  by  sea-damage,  but  for  that  loss 

I  which  the  assured  suffers  from  being  liable  to  pay  the  same 
diarges  on  the  sound  and  damaged  commodity.  This  will 
be  illustrated  by  the  case  put  of  two  ships  arriving  with  the 
tame  commodity  equally  damaged ;  one  being  subject  to 
doties  and  charges,  and  the  other  to  none:  the  degree  of 
deterioration  being  tbe  same,  the  underwriters  should  pay 
nlike  in  both  cases.  Suppose  then  the  cargoes  be  dete- 
riorated one-half,  and  the  demand  and  the  state  of  the 
wiarket  the  same,  and  that  the  goods,  if  sound,  would  sell 
fiv  1000/.,  but  being  damaged,  for  500/.,  and  the  charges  to 
be  20011  On  those  goods,  where  no  charges  are  to  be  paid, 
Ae  insurer  will  have  to  pay  one-half,  or  50/.  per  cent.  The 
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goods,  where  charges  are  to  be  paid,  being  equaHy  good  with 
the  other,  will  sell  for  the  same  sum,  and  when  200/.  are 
deducted  for  charges,  will  in  one  case  leave  a  net  produce  of 
800/.  in  the  other  of  300/. ;  and  thus,  if  the  underwriter  were 
to  pay  according  to  this  calculation,  he  would  pay  five-eighths 
instead  of  four-eighths,  or  one-half;  not  because  the  one 
cargo  has  suffered  more  than  the  other  by  the  sea,  for  the 
supposition  is  that  the  sea-damage  is  the  same  in  both ;  bot 
from  commodities  of  unequal  value  being  subjected  to  equal 
duties  and  charges.*' 

The  same  question  came  before  the  Court  of  Common 
Pleas  in  Michaelmas  Term,  180S,  in  the  case  of  Hurry  "9.  \ 
The  Royal  Exchange  Company  (a),  when  that  Court  fully 
approved  of  the  rule  so  ably  laid  down  by  Mr.  Justice 
Lawrence^  and  determined  that  the  loss  must  be  calculated  * 
upon  the  gross,  and  not  upon  the  net  proceeds  of  the  goods  j 
insured  at  the  port  of  delivery,  f 
In  an  open         I"  the  case  of  Usher  v.  Noble  (6),  it  was  argued,  that  the 
wi^^pri^  t^.  Lewis  V.  Rucker  did  not  apply  to  open  policies ;  but  ^ 

gethcr  with  the  the  Court  held,  that  the  rule  for  estimating  any  loss  of  goods 

preminm  of      ,  ,  .  t 

insurance  and  insured  by  an  open  policy,  is  to  take  the  invoice  price  at  the 
^rotibeUsis   P^^*  of  loading,  together  with  the  premium  of  insurance  and 

of  the  calcuU.  commission,  as  the  basis  of  the  calculation  of  the  value  of  the 
tion  of  the 

^o<^^^    tb  S^^^^ '  ^"'^      estimating  an  average  loss  in  the  like  ^ 

difference  be- ^  case  is  the  same  as  upon  a  valued  policy,  by  taking  the  pro- 
■eilUig^price  of  portional  difference  between  the  selling  price  of  the  sound  ^ 
SL!I^^^wdg        ^^^^     *®  damaged  goods  at  the  port  of  delivery,  and  ; 
at  the  port  of    applying  that  proportion  with  reference  to  such  estimated 

the  p^^>OTdon  value  at  the  loading  port  to  the  damaged  portion  of  the  , 
of  the  loss.  g^^jg^ 

Where  in  the  case  of  BousfieU  v.  Barnes  (c),  a  party  had 
insured  his  ship  with  the  London  Assurance  Company,  for 
6000/.,  valuing  it  at  8000/.,  and  by  the  policy  in  questioo 
valued  it  at  6000/.,  but  only  600/.  were  subscribed.  Lord 
Ettenborough  was  of  opinion,  that  on  such  a  valued  policy  ^ 


La)  3  Bos.  &  Pull.  308. 


{b)  12  £a8t,  639. 


(c)  4  Camp.  228. 
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ras  no  defence  to  prove  that  the  assured  had  received  the 
rhole  amount  of  the  valuation  in  this  policy  from  the  under- 
rriters  on  another,  if  the  subject-matter  insured  be  proved 
0  be  of  a  value  equal  to  the  sum  received,  and  that  sought 
9  be  recovered.  Thus  the  plaintiff  has  only  received  6,000/.  5 
le  has  therefore  an  interest  of  2,000/.  to  which  he  may  apply 
bis  policy.  But,  as  only  600/.  have  been  subscribed  upon  it, 
rhen  he  recovers  that  sum,  he  will  still  be  a  loser  of  1,400/. 
>7  the  total  loss  of  the  vessel. 
But  in  Irving  v.  Richardson  (a),  where  a  person  makes  A  partv 

?    1    .       ,  ,      .  ,     ,  mgured  by  on« 

iro  insurances  ueclanng  the  same  value  in  each,  he  cannot  policy  for 
eeoTer  more  than  that  sum  though  the  subject-matter  of  the  ,^ip  value/at 
isurance  be  of  sufficient  value.  Thus  in  an  action  for  money  3,000/.,  and  on 

another  for 

ad  and  received.  The  defendant  had  insured  1,700/.  on  the  2,ooo^  on  the 
bip  Swifisure^  valued  at  3,000/.,  with  a  company  at  Glasgow^  vaOued  dSo  at 
nd  had  afterwards  insured  2,000/.  with  the  AlUance  Marine  Sr^^"* 
tsMurance  Company^  upon  the  same  ship  valued  again  at  ^^^^jj^**" 
',000/.   The  ship  was  lost,  and  the  defendant  received  the  policies,though 
inount  of  the  insurances  from  both  companies.    This  action  worth  mm^ 
ras  brought  to  recover  the  proportion  paid  by  the  Alliance  ^^^^ 
lompany  of  the  700/.  the  excess  of  the  whole  sum  paid 
ibove  the  valuation.  The  ship  was  proved  to  be  really  worth 
Bore  than  3,700/.  the  sum  received  on  the  two  policies. 
Fbere  was  a  question  of  fact,  whether  the  defendant,  who 
was  mortgagee  of  the  ship  for  less  than  3,000/.  had  effected 
the  policy  for  his  own  benefit  only,  or  for  that  of  the  mort- 
gagor also ;  and  it  was  contended  for  the  defendant,  that  if 
the  jury  thought  that  the  insurance  was  effected  for  the 
henefit  of  the  mortgagor  as  well  as  of  the  mortgagee,  the 
pUntiff  was  not  entitled  to  recover,  and  the  case  of  Bousjield 
V.  Barnes  was  cited  as  an  authority.    The  jury  found  for 
the  plaintiff,  on  the  ground  that  the  defendant  had  insured 
Us  owner's  interest  only  as  mortgagee.  Lord  Tenterden,  C.  J. 
■ud,  ^*  I  was  prepared  to  give  my  opinion  in  point  of  law,  if 
it  had  been  necessary,  that  this  case  is  not  governed  by  that 


(a)  1  M.  &  R.  153 
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cited.   There  the  sum  mentioned  as  the  value  was  dtffeitn 
in  the  two  insurances ;  here  it  was  the  samei  I  am  of  ophnon 
that  where  a  person  effects  two  insurances,  declaring  the 
same  value  in  each,  he  is  bound  by  that  sum,  and  cannot 
receive  beyond  that  sum." 


SdVot  on^  net  value  of  the  freight.  It  has  been  said  that  the  interest 
net  amount.         freight  ought  to  be  that  sum,  and  no  more,  which  tlie 


owner  calculates  on  receiving  in  case  of  the  safe  arrival  of  tlie 
ship:  because  in  case  the  ship  is  lost  that  is  aH  he  loaea. 
But  the  practice  is  different  (a). 


adjusted  upon  would  have  had  to  receive  in  case  of  the  safe  arrival  of  tbe 
the  mm  and    gfajp  ^ould  have  been  3,068/.,  out  of  which  there  would  hate 

not  tlM  n«  * 


amount  of  the   been  a  deduction  of  699/.  9s.  for  seamens'  wages,  pilotagei 


light  dues,  tonnage,  duty,  and  dock  dues  which  they  were 
exempted  from  paying  by  the  loss  of  the  vesseL  At  the  trill 
it  was  proved  by  merchants  of  great  experience  that  thoagh 
open  policies  on  freight  were  very  rare,  the  uniform  cuatoo 
in  settling  losses  upon  them  had  been  to  pay  the  assured  oa 
the  amount  of  the  gross  freight.  The  jury  found  a  verdict 
in  conformity  with  the  custom,  and  the  Court  afterwanb 
admitted  the  legality  of  it. 

Mr.  J.  Park  in  his  Treatise  says  (c),  "  that  by  the  onli- 
nances  of  Hamburgh  it  is  declared,  that  in  case  of  a  damage 
to  goods,  the  assured  is  not  to  open  their  damaged  goods,  bat 
in  the  presence  of  the  assurers  or  the  deputies :  but  if  tine 
and  circumstances  do  not  give  opportunity  to  call  them,  jrd 
the  goods  must  not  be  opened,  but  in  the  presence  of  a  notarj 
and  some  witnesses  (d) ;  but  I  can  find  no  such  regulation  m 
the  law  of  insurance  in  England,  nor  do  I  understand  thai 
any  such  is  adopted  in  practice.  Indeed  it  seems  to  be  need- 


(a)  See  Stev.  on  Aver.  192. 
ib)  1  Bing.  62. 


(c)  Park  Ins.  237. 

(d)  3  Mag.  228. 
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less ;  because  an  assuredi  in  order  to  entitle  himself  to  recover 
for  an  average  loss,  must  prove  by  disinterested  witnesses,  to 
the  satisfaction  of  the  jury,  the  quantity  of  goods  damaged 
in  the  course  of  the  voyage.  The  parties  may,  however, 
insist  upon  being  present.** 

As  the  common  memorandum,  which,  as  I  have  before  Ofthecommoa 
observed,  is  in  the  last  part  of  the  policy,  I  would  have  taken 
it  in  its  order,  had  it  not  rather  partaken  of  the  character  of 
a  mere  memorandum  as  it  is,  in  fact,  called,  than  making 
part  of  the  regular  terms  and  words  of  the  policy :  it  is  not 
eaiy,  besides,  to  treat  of  the  subject  of  ''average  losses** 
fuDy,  without  taking  with  us  the  consideration  of  the  ''  com- 
mon memorandum :"  which  is  in  the  following  terms : — 

MewMrandum. — N.B.  Com,  fish,  salt,  fruit,  flour,  and  seed, 
mie  warranted  free  from  ''average,**  unless  general,  or  the 
ship  be  stranded.  Sugar,  tobacco,  hemp,  flax,  hides,  and 
skins,  are  warranted  free  from  "  average"  under  five  per  cent ; 
•Bother  goods,  ako  the  ship  and  freight  are  warranted  free 
from  "  average,**  unless  general,  or  the  ship  be  stranded. 

Lord  Abinger,  in  his  judgment  in  Roux  v.  Salv€uior  (a),  to 
wkich  we  have  so  often  referred,  says,  "  The  memorandum 
does  not  vary  the  rules  upon  which  a  loss  shall  be  average  or 
^otal^it  does  no  more  than  preclude  the  indemnity  for  an 
^•eertained  average  loss,  except  on  certain  conditions*  It 
^st  no  application  to  a  total  loss,  or  to  the  principles  by 
^liich  a  total  loss  is  to  be  ascertained.** 

It  will  be  necessary  to  observe  here,  that  most  of  the  goods 
^^lentioned  in  the  memorandum,  are  of  a  perishable  nature ; 
^Od,  dierefore«  when  they  are  damaged  by  such  natural  and 
^^^kerent  principle  of  corruption  in  themselves,  the  under- 
"^liters,  by  the  ordinances  of  most  countries  are  held  to  be 
^uebarged  (6).  The  underwriters  we  see  are  not  answerable 
•oy  average  loss,  unless  it  be  by  way  of  a  general  average ; 
and  lome  goods  are  warranted  free  under  five  per  cent.,  others 


(a)  4  Scott,  p.  24. 

(6)  Ordinances  of  France^  Stockholoii  and  Hamburgh 


\ 
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under  three  per  cent.,  unless  generali  or  the  ship  l>« 
stranded  (a). 

And  it  is  usuali  to  say»  when  in  actions  on  policies  ^::^f 
insurance,  which  generally  contain  this    memorandum,'*  th.^^^ 
when  the  ship  is  stranded,  that  has  the  effect  of  taking  t^ 
goods  of  this  nature  out  of  the  terms  and  words  of  the  exce 
tion  in  the  memorandum. 
Meuiingofthe     What  shall  amount  to  a  stranding  of  the  ship  within 
vrard   strand.  mg^p{,|g     ^Yie  memorandum,  has  been  the  subject  of  mmny 
decisions. 

In  a  case  of  Dobson  t.  Bolton  (6),  at  Guildhatt,  Lord 
Kenyon  told  the  jury,  that  ships  running  on  some  wooden 
piles  four  feet  under  water,  erected  in  WUbeach  river  about 
nine  yards  fjrom  the  shore,  but  placed  there  to  keep  up  the  •  ^  « 
banks,  and  lying  on  such  piles  till  they  were  cut  away,  was  a 
stranding  within  the  policyt  so  as  to  subject  the  underwriter  ^ 
to  an  average  loss  on  com." 
it  is  not  every  But  it  is  not  every  touching  or  striking  upon  a  fixed  body 
strSSng"ona  river,  that  will  constitute  a  stranding.  Thus,  Lord 

fixed  body  in    EUenboTOugh  in  the  case  of  MacdougaU  v.  The  Royal  Ex- 

the  sea  or  nver  ^  1. 1  ■ 

that  will  con.    change  Assurance  Company  (c),  held ,  that  in  order  to  estabGsh 

smute^strand-  ^  stranding,  the  ship  must  be  stationary;  for  that  merely  "^"^ 
"atiomuy       Striking  on  a  rock,  and  remaining  there  a  short  time,  (aa  in  ' 

the  case  then  at  the  Bar,  about  a  minute  and  a*4ialf),  and  ^ 


then  passing  on,  though  the  vessel  may  have  received  some 
injury,  is  not  a  stranding.  Lord  EUenborougKs  language  is 
important.  Ex  vi  termini,  stranding  means  lying  on  the 
shore,  or  something  analogous  to  that  To  use  a  vulgar 
phrase,  which  has  been  applied  to  this  subject,  if  it  is  touch 
and  go  with  the  ship,  there  is  no  stranding.  It  cannot  be 
enough  that  the  ship  lay  for  a  few  moments  on  her  beam 
ends.  Every  striking  must  necessarily  produce  n  retarda- 
tion of  the  ship's  motion.   If  by  the  force  of  the  element 

(a)  And  the  average  losses  must  Stevens,  on  Average,  331. 
amount  to  three  or  five  per  cent.       (6)  Sit.  after  E^.  1799. 

without  the  charges,  in  order  to  Ins.  239. 
render  the   underwriters  liable.       (c)  4  Camp.  283. 
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le  18  run  a-ground,  and  becomes  stationary^  it  is  immaterial 
hether  this  be  on  piles,  on  the  muddy  bank  of  a  river,  or 
1  rocka  on  the  sea  shore :  but  a  mere  striking  will  not  dO| 
herever  that  may  happen.  I  cannot  look  to  the  conse- 
aences  witheut  considering  the  causa  causans.  There  has 
een  a  curiosity  in  the  cases  about  stranding  not  creditable 
)  the  law.  A  little  common  sense  may  dispose  of  them  more 
idsfactorily. 

But  in  the  case  of  Harmon  v.  Faux  (a),  it  was  held,  where  VHbere  a  sbip 
ship  is  forced  on  shorCi  or  is  driven  on  a  bank,  and  remains  ghore  and  pe- 
(D  the  ground  for  any  time,  this  constitutes  a  strandbg,  J^^o^ 
rilhout  reference  to  the  degree  of  damage  which  she  thereby  f  ^^^^  ^ 
ostains. 

In  another  case  of  CarrtUhers  v.  Sydebotham  {]b\  in  the 
Uog*8  Bench,  the  question  of  stranding  was  much  considered. 
By  the  5S  Geo.     c.  39,  the  general  Pilot  Act,  the  captain 
»f  every  ship  is  obliged  to  take  licensed  pilots,  where  they 
ian  be  had,  under  a  penalty.    But  sect.  30  provides  that  no 
nmer  or  master  of  any  ship  shall  be  answerable  for  any  loss, 
lor  prevented  from  recovering  upon  any  insurance,  by  reason 
f  any  neglect,  default,  &c.,  of  any  pilot  taken  on  board 
nder  any  provisions  of  that  act.   Thus  where  a  ship,  under  Where  a  tbip 
le  conduct  of  a  pilot,  in  her  course  up  the  river  to  Liverpool^  duct  of  aVkS' 
as,  against  the  advice  of  the  master,  fastened  at  the  pier  of  "^^^^^^^ 
le  dock  basin  by  a  rope  to  the  shore,  left  there,  and  she  dock  and  left 

there  and  took 

ok  the  ground,  and  when  the  tide  left  her  she  fell  over,  by  the  ground  this 
hich  seed  (the  subject-matter  insured)  was  damaged:  the  a  *'atrandhig.*' 
oort  held  this  to  be  a  stranding,  it  not  being  essential  to 
institute  a  stranding  that  it  be  the  consequence  of  storms, 
being  a  sea  peril,  and  immediately  occasioned  by  sea  water 
pon  the  strand  (c). 


(s)  4  Camp.  429t  and  see  Barrow  jehere  she  remained  an  hour,  this 

^  Ben,  4  B.  &  C.  736.    In  Baring  was  not  a  *'  stranding." 

B.  HaiUe,  at  GnildhaU,  1801,  1  {b)  4  M.  &  S.  77. 

Manb.  333,  Lord  Kenyon  held,  (c)  See  Thompson  o.  Whitmore, 

^  where  a  ship  was  run  foul  of  3  Taunt.  227. 
^7  two  others  and  driven  aground. 
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And  the  Court  heldj  that  though  thb  pilot  was  appointc^sj 
under  a  local  Liverpool  Act  of  37  Qeo.  S,  c.  78,  yet  tV^ 
general  Pilot  Act,  above  referred  to^  expressly  refers  to  pilcc^J 
duly  appointed  within  particular  districts.    This  man  w 
regularly  appointed ;  and  sect  SO  of  the  general  act  decide  M 
that  the  misconduct  of  such  an  one  shall  not  prevent  ta^ 
assured  from  recovering  upon  any  insurance. 
But  where  by  decided  in  the  case  of  Heame  v.  Edmunds 

OT^of^  where  it  is  certain  that,  in  the  ordmary  course  of  the  navi^^^ 
navigation,  the  tion,  the  vessel  would,  by  the  flux  and  reflux  of  the  tide,...^  J 
fluxuid^reflux  left  on  the  mud,  that  this  is  not  a  stranding  within  ^-m^ 
woSd  beleft    Meaning  of  that  term  in  the  policy* 

Si  kTSTa™^     And  in  a  subsequent  case  of  Rayner  v.  Godmond  (6),  Ij^jrd 
struiding.''    Chief  Justice  Abbott  takes  notice  of  this  distinction.    A.  lie 
circumstances  of  this  case  were  as  follows : — In  the  course  of 
the  voyage  the  ship  arrived  at  a  place  called  Beal  Lock,  and 
whilst  she  was  there  it  became  necessary,  for  the  purpose  of 
repairing  the  navigation,  that  the  water  should  be  drawn  o£ 
The  master  placed  the  vessel  in  the  most  secure  place 
could  find,  alongside  of  four  other  vessels.  The  water  beug 
then  drawn  off,  all  the  vessels  grounded,  and  the  ship  v 
question  unfortunately  grounded  upon  some  piles  in  the  rm^ 
which  were  not  known  to  be  there,  and  the  cargo  recei* 
considerable  damage.   The  part  of  the  navigation  where  ' 
took  the  ground  was  one  in  which  vessels  usually  were  -pla^ 
when  the  water  was  drawn  off.    At  the  trial.  Best,  J.,  ^ 
of  opinion  that  these  facts  amounted  to  a  stranding,  and 
plaintiff  had  a  verdict.  Upon  a  motion  for  a  new  trial,  w) 
was  refused,  Abbott,  C.  J.,  said,    The  case  of  Heart 
Edmunds  has  relieved  my  mind  from  the  only  rema' 
difficulty  which  I  felt  in  this  case,  which  was,  lest  it  s^ 
follow  from  our  decision,  or  from  that  of  Carruthers  v. 
botkam,  that  every  settling  on  the  ground  by  a  vessel  ' 
be  deemed  a  stranding;  but  that  case  was  decidec 
distinction,  which  leaves  Carrutlters  v.  Sydebotham 


(a)  1  Brod.&Bing.  388. 


(6)  5B.&A.22f 
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Btbority;  for  there  the  accident  happened  in  the  ordinary 
^iirse  of  the  voyage ;  and  on  that  ground  the  underwriters 
ere  held  not  to  be  tiable.  Here  the  loss  did  not  so  happen, 
r  we  cannot  suppose  that  these  canals  are  so  constantly 
anting  repair,  as  to  make  the  drawing  off  of  the  water  an 
rcunrence  in  the  ordinary  course  of  the  voyage.** 

And  in  the  more  recent  case  of  Bishop  v.  Pentland,  (a) 
bere  the  ship  in  the  course  of  her  voyage  was  compelled  to 
It  into  a  tide  harbour,  and  was  there  moored  alongside  a 
nay,  in  the  usual  place  for  ships  of  her  burthen,  it  became 
mssary,  in  addition  to  the  usual  moorings,  to  fasten  her  by 
idde  to  posts  on  the  shore,  to  prevent  her  falling  over  upon 
tide  leaving  her.  The  rope  with  which  she  was  thus 
istened  not  being  of  sufficient  strength,  (b)  broke  when  the 
ide  left  the  vessel,  and  she  fell  over  upon  her  side,  and  was 
hereby  stove  in  and  greatly  injured.  It  was  held,  that  this 
nM  a  stranding  within  the  meaning  of  that  word  in  the 
)o6cy.  But  that  if  she  had  merely  taken  the  ground,  with- 
wt  falling  over  by  accident  on  her  side,  and  been  stove  in,  it 
roold  not  have  been  a  stranding.  And  Littledale,  J.,  says, 
"There  seems  to  be  some  contrariety  of  opinion  as  to  the 
leaning  of  the  term  '  stranding.*  That  term,  in  its  ordinary 
ense,  means  taking  the  ground,  or  being  on  the  strand ;  but 
W  is  not  the  meaning  of  the  word  in  a  policy  of  insurance. 
^or  this  vesseVs  taking  the  ground  in  the  first  instance  was 
^t  a  stranding  within  the  meaning  of  the  policy.  I  think  it 
s  immaterial  whether  a  vessel  takes  the  ground  when  she  is 

the  course  of,  or  at  the  end  of  the  voyage.  But  when  a 
^etiel  is  on  the  ground,  or  stranded,  in  such  a  situation  as 
^  ought  not  to  be  in  while  prosecuting  the  voyage  on  which 
(lie  is  bound,  that  is  a  stranding  within  the  meaning  of  the 
Policy.    In  Hearne  v.  Edmunds^  (c)  the  taking  the  ground 

(s)  7  B.  &  C.  3 1 9.  was  one  of  the  risks  insured  against 

(&)  B«t  though  the  accident  was  the  underwriters  were  held  liable. 

^  he  traced  to  the  negligence  of  See  ante,  p.  269. 

^  crew  as  a  remote  cause,  yet  as  (c)  I  Brod.  &  Bing.  388. 

e  proamate  cause  of  the  loss 


rope  oroKe,  anu  sue  leu  over  on  ner  siue»  aiiu  j 
groundi  in  that  position,  I  think  she  was  strand 
the  meaning  of  the  poMcy,  because  she  then  cease 
a  situation  in  which  a  vessel  driven  by  stress  of  wc 
the  port  of  Peele  usually  is." 

In  the  late  case  of  WeU$  v.  Hopu>ood^  (a)  the  q 
to  what  constitutes  a  "  stranding"  was  fully  consid 
all  the  cases  on  the  subject  commented  on  by  tl 
Judges,  in  giving  their  opinions. 

It  was  held  by  Lord  TetUerden,  C.  J.,  Littleda 
Taunton^  J.,  that  the  facts  stated  constituted  a  s 
within  the  meaning  of  that  word  in  the  policy.  . 
(now  Mr.  Baron  Parke,)  was  of  a  different  opinion 

The  facts  of  this  case  were  these.  The  ship  sj 
London  in  June,  and  on  the  Slst  of  that  month 
Hull  harbouri  which  is  a  tide  harbour,  and  pro 
discharge  her  cargo  at  a  quay  on  the  side  of  it :  thi 
done  at  high  water  only,  and  could  not  be  complei 
tide.  At  the  first  low  tide  the  vessel  grounded  on 
but  on  a  subsequent  ebb,  the  rope  by  which  her 
moored  to  the  opposite  side  of  the  harbour  strel 
the  wind  blowing  from  the  east  at  the  time,  sh 
ground  entirely  in  the  mud,  which  it  was  intended  i 
do,  but  her  fore  part  got  on  a  bank  of  stones,  nil 
sand  near  the  quay,  and  the  vessel  having  straii 
damage  was  sustained  by  the  cargo,  but  no  last 
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her,  and  not  easily  distinguishable.  But  it  appears 
hat  a  general  principle  and  rule  of  law  may,  although 
>lidtly  laid  down  in  any  of  thenii  be  fairly  collected 
le  greater  number.  And  that  rule  I  conceive  to  be 
'here  a  vessel  takes  the  ground  in  the  ordinary  and 
mne  of  navigation  and  management  in  a  tide  river  or 
ri  upon  the  ebbing  of  the  tide,  or  from  natural  defi- 
of  water,  so  that  she  may  float  again  upon  the  flow 
or  increase  of  water,  such  an  event  shall  not  be  consi- 
i  stranding  within  the  sense  of  the  memorandum.  But 
the  ground  is  taken  under  any  extraordinary  circum- 

of  time  or  place,  by  reason  of  some  unusual  and 
tal  occurrence,  such  an  event  shall  be  considered  as 
ling  within  the  meaning  of  the  memorandum.  Accord- 

the  construction  that  has  been  long  put  upon  the 
indum,  the  words  *  unless  general,  or  the  ship  be 
id,*  are  to  be  considered  as  an  exception  out  of  the 
on  as  to  the  amount  of  an  average  loss,  provided 

the  memorandum,  and,  consequently,  to  leave  the 

at  large  according  to  the  contents  of  the  policy; 
every  average  loss  becomes  a  charge  upon  the  under- 
,  where  a  stranding  has  taken  place,  whether  the  loss 
en  in  reality  occasioned  by  the  stranding  or  no,  the 
jpil  sense  of  the  word  '  stranding'  is  a  matter  of  great 
ance  in  policies  upon  goods.  It  appears  to  me,  that 
be  facts  of  this  case,  the  event  which  has  happened  to 
ip  is  within  the  second  branch  of  the  rule  as  above 
ed.  If  the  rope  had  not  slackened,  and  the  wind  had 
m  in  such  a  direction  as  it  was,  the  vessel  would  have 
ed  safe  during  the  night ;  for,  although  raised  by  the 
)f  the  tide,  she  would  at  its  ebb  have  grounded  again 
sofk  and  even  bottom  over  which  she  had  been  placed, 
^ents  that  occurred,  unusual  and  accidental  in  them- 
caused  the  vessel  to  quit  that  station,  and  go  in  part 
;her,  where,  upon  the  ebbing  of  the  tide,  her  fore  part 
□n  a  stony  bank,  so  as  to  be  above  her  remaining  part, 
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and  to  cause  the  straining  by  which  the  cargo  was  injured 
the  influx  of  water  through  the  opening  of  the  planks, 
should  observe,  that  my  judgment  in  this  case  is  not  finind 
upon  the  fact  of  injury  to  the  cargo,  or  of  the  want  of  inju 
to  the  ship ;  I  do  not  consider  either  of  these  circumstan* 
as  being  properly  an  ingredient  in  the  question.** 

And  Mr.  J ustice  Litlledale,  referring  to  the  recent  deci^ 
of  Bishop  V.  Pentland,  said,  "  But  for  the  breaking  of 
tackle,  the  ship  would  have  remained  in  the  same  sitna-c 
that  ships  usually  are  in  Peele  harbour  during  ebb.  In  ^ 
case,  also,  the  vessel  came  to  the  ground  in  a  place  where, 
the  ordinary  course  of  proceeding,  she  was  not  meant  to  b 
and  came  there  by  a  peril  of  the  sea,  and  by  the  groundhi 
received  damage.  In  both  cases  the  damage  arose  fitw  i 
rope,  in  the  one  instance  breaking,  in  the  other  stretching 
In  that  case  it  is  true  that  the  vessel  fell  on  her  side,  wheresi 
in  this  she  grounded,  without  falling  over ;  in  that  case,  too, 
she  was  materially  injured,  whereas  here  she  was  only  injured 
for  a  few  hours,  and  not  permanently ;  but  these  difl&reneei 
do  not  appear  to  me  to  be  of  such  importance  as  to  warrso) 
a  different  judgment.** 

For  the  reasons  which  led  Mr.  Justice  Parke  to  differ  firoc 
the  rest  of  the  Judges  in  this  case,  the  reader  is  referred  t 
the  full  report  of  that  learned  Judge's  opinion.  Suffice  it  ^ 
say,  that  the  grounds  upon  which  that  opinion  seems  to 
been  given,  were,  that  the  vessel  had  been  laid  on  the  groti 
by  the  voluntary  act  of  the  master  and  crew,  in  the  course 
a  voyage  in  which  the  usage  was  to  lay  vessels  on  the  groos 
and  was  done  in  pursuance  of  that  usage,  and  the  vessel  ^ 
uninjured  thereby,  (a) 

Upon  this  clause  in  the  policy  there  have  been  aev^ 
determinations,  in  all  of  which  it  has  been  uniformly  b^ 
that  the  underwriters  can  in  no  case  be  answerable  for 
average  loss  to  such  commodities  unless  the  ship  be  strand 

(a)  See  alto  Kingsford  v.  MarshaO,  8  Bing.  458. 
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may  also  be  proper  to  premise  that  corn  is  the  general 
tenif  and  includes  many  particulars ;  peas  and  beans  (a),  and 
malt  (6) »  have  been  held  to  come  within  the  meaning  of  the 
WQwd,  though  rice  has  been  held  not  to  be^so  considered  (c). 

£ut,  in  the  Court  of  Common  Pleas,  Mr.  Justice  Wilson 
WAS  of  opmion,  that  the  term  saltj  used  in  the  memorandum, 
did  not  include  saltpetre  (d). 

In  Wilson  v.  Smith  (e),  an  action  upon  a  policy  of  insurance  Oa  a  policy 
—  brought  for  the  recovery  of  56/.  19*.  8d.  per  cent.,  being  j^o^^emT' 
the  damage  received  by  a  cargo  of  wheat  on  board  the  Bos-  "^g^"™ J^j^ 
cawen^  insured  at  and  from  Lancaster  to  Rotterdam.    The  ed  an  average 
wheat  was  valued,  by  agreement,  at  30*.  per  quarter.   The  sSu^*  °8r/. 
policy  was  in  the  ordinary  form,  with  the  usual  clause  at  the  J^d^'tl™ 
bottom,  that  com,  fish,  fruit,  &c.,  should  be  warranted  free  were  dis. 

cnarffod. 

from  average,  unless  general,  or  the  ship  be  stranded.  The 
defendant  underwrote  this  policy  for  100/.    The  defendant 
having  pleaded  the  general  issue,  the  cause  came  on  to  be 
tried ;  and  a  special  case  was  reserved  for  the  opinion  of  the 
^   Court,  stating  that,  after  the  ship's  departure  from  Lancaster 
and  before  her  arrival  at  Rotterdam^  she  met  with  a  violent 
storm ;  that  she  was,  by  and  through  the  force  of  winds  and 
itomy  weather,  obliged  to  cut  away  and  leave  her  cable  and 
nchor,  for  the  safety  of  the  ship  and  cargo ;  that  she  was 
~  ^  gready  damaged,  and  obliged  to  run  to  the  first  port  to 
^  nfit;  that  the  expense  of  refitting  the  ship  amounted  to 
^  96L  1&.  percent,  which  the  defendant  in  this  case  had  paid, 
l^g  a  general  average.    The  case  then  states,  that  the 
^  hatches  were  not  opened  at  Liverpool  (the  place  where  she 
bid  gone  to  repur) ;  but  the  ship  being  refitted,  proceeded 
on  her  voyage,  and  arrived  at  Rotterdam^  where  her  cargo 
of  wheat  was  landed;  that,  upon  her  unloading  it,  it  appeared 
chat  it  had  received  average  damage  by  the  said  storm  to  the 
amount  of  56/.  19^.  8d.  per  cent. 

(«)  Bilaaon  v.  Skurray,  vide  post.    Rep.  213. 

(b)  Moody  9.  Surridge,  sittings  {d)  Journu  -v.  Bourdieu,  sittings 
before  Lord  Kenyon^afterHil.  1798.  after  East.  Term,  27  Geo.  3.  Park 
f^rk  Ins.  245.  Ins.  245. 

(r)  Scott  9.  Bonrdillon,  2  New       (e)  3  Burr.  1550. 
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The  single  question  was  upon  the  true  construction  an 
meaning  of  the  words  free  from  average,  unless  general,  % 
the  ship  be  stranded'* — ^whether  the  plaintiff,  as  there  ht 
been  a  general  average,  could,  under  the  circumstances,  r 
cover  in  this  action  for  the  damage  of  66L  8d.  j: 
cent,  average  loss,  though  the  ship  had  not  been  strande 
After  two  arguments,  the  Court  gave  judgment  for  r- 
defendant. 

Lord  Mansfield. — **  Policies  of  insurance,  according 
their  present  form,  are  very  irregular  and  conftised; 
ambiguity  arises  in  them  from  using  the  same  words  in  < 
ferent  senses,  particularly  in  the  use  of  the  word  average* 
is  used  to  signify  a  contribution  to  a  general  loss,  and  it 
also  used  to  signify  a  particular  average  loss.  But  whether 
be  considered  in  one  or  other  of  these  senses,  it  will  not  ava 
the  plaintiffs  in  thb  case.   For  if  it  here  signify  a  contribi 
tion,  the  insurer  is  to  be  free  from  contribution,  unless  di 
contribution  be  general.    If  it  signify  loss,  then  plainly  it  i 
warranted  free  from  all  particular  loss.   The  insurer  is  lisbl 
to  all  losses  arising  from  the  ship  being  stranded,  and  in  al 
cases  where  there  is  a  general  average ;  but  all  other  aversg 
losses  are  excluded  by  the  express  terms  of  the  policy.  Tb 
word  *  unless*  means  the  same  as  '  except,*  and  never  can  b 
construed  as  a  condition  in  the  sense  that  the  counsel  for 
plaintiffs  would  put  upon  the  word  'condition,'  namely,  to  l 
free  from  average  loss,  unless  in  two  events,  viz.,  a  gener 
average,  or  the  stranding  of  the  ship ;  but  if  either  of  tboi 
events  did  happen,  then  to  be  liable  to  all  other  averaS 
The  words  'free  from  average,  unless  general,*  can  ne^ 
mean  to  leave  the  insurer  liable  to  any  particular  damage- 
is  clear,  then,  that  the  plaintiff  ought  not  to  recover;  ^ 
that  judgment  ought  to  be  given  for  the  defendant.** 
Where  the         Coding  V.  Froser  (a)  is  a  case  of  importance  on  this  9^ 

article  insured    .  iim*w»>»i  « 

remained  "in  jcct,  reported  by  Mr.  J.  Park,  though  the  decision  is  doO 
by*^  di^a|e'  action  brought  upon  a  policy  of  insurance 

rendered  of  no  rccover  against  the  underwriters  for  a  total  loss  of  the  can 
value,  mad  the  ° 

(fl)  B.  B.  25  Geo.  3.  Park  Ins.  247* 
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npon  a  voyage  at  and  from  St.  John's,  Newfoundland^  to  her  ^^P^^jJ^^ 
port  of  discbarge  in  Portugal.    The  jury  found  a  verdict  for  the  under- 
the  plaintiff,  subject  to  tbe  opinion  of  the  Court  upon  a  special  ^^vgcd^ 


The  case  states,  that  the  ship  sailed  from  Newfoundland 
m  the  Snd  of  December^  1783,  with  a  cargo  of  fish ;  that  on 
he  litb  they  hove  overboard  forty  quintals,  for  the  general 
^reservation  of  the  ship  and  cargo ;  that  on  the  20th  they 
bnw  over  twenty-six  quintals  more,  for  the  same  purpose. 
?he  ship  had  exceeding  bad  weather,  till  her  arrival  at 
'^bon,  on  the  10th  of  January,  1784,  when  a  survey  was 
uid,  at  the  request  of  the  captain,  who  was  also  the  con- 
isnee  of  the  goods,  by  the  Board  of  Health;  dnd  it  appeared 
o  them,  and  so  the  fact  was,  that  the  cargo  was  rendered  of 
to  value  through  the  dangers  of  the  sea.  The  ship  did 
ot  proceed  from  Lisbon  upon  her  destined  voyage.  The 
defendant  has  paid  into  Court  the  amount  of  average  loss, 
ostaiiied  by  the  ship,  and  also  the  general  average  upon  the 

Lord  Mansfield. — Most  litigations  arise  from  improper 
tetements  of  cases,  and  from  not  properly  defining  terms. 
Phis  clause  relative  to  fruit  and  fish,  is  now  a  very  old  one  in 
policies  of  insurance.  The  assurer  undertakes  for  all  losses, 
except  particular  damage,  unless  the  ship  be  stranded :  he 
engages  against  a  total  loss.  What  is  a  total  loss  ?  The  total 
toas  of  the  thing  insured  is  the  absolute  destruction  of  it  by 
the  wreck  of  the  ship.  The  fish  may  all  come  to  port,  though, 
from  the  nature  of  Ihe  commodity,  it  may  be  damaged,  it  may 
be  stinking  (a) :  still,  as  the  commodity  specifically  remains, 
the  underwriter  is  discharged." 

"  Tbe  case  of  Cocking  v.  Fraser  has  had  many  observations  Obiervatiom  ^ 
^ade  upon  it,  and  it  has  been  supposed  by  very  able  judges  Cocking  v, 
to  have  gone  too  far.    Lord  Kenyan,  in  the  case  of  Burnett 
^»  Kensington  jfi),  said,  '  that  he  could  not  subscribe  to 

(«)  If  the  fish  was  stinking,  the  burnt,  if  exposed  for  sale,  by  antho- 

mutt  have  been  total,  for  it  rity  of  the  state. 
'>*ii8t  have  never  been  sold,  and  in       (6)  Post,  p.  478. 
**U)«t  conntries  would  have  been 
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the  dictum  of  Lord  Mansfield^  in  Cocking  v.  Fnuer 
the  commodity  specifically  remain^  the  underwrite! 
charged.'  And  Lord  Alvanley^  in  delivering  his  o{ 
Dyson  v.  Rowcrofl  (a),  supposes  himself  at  liberty 
sider  the  case  of  Cocking  v.  Fraser  as  something  les 
than  it  appears  to  be,  in  consequence  of  what  fell  fro 
Kenyon.  But,  with  the  greatest  possible  deference 
these  very  learned  Judges,  there  is  nothing  objectio: 
the  doctrine  laid  down  in  Cocking  v.  Fraser^  if  the 
stances  of  that  case,  and  to  which  circumstances  aloi 
Mamfiel^s  doctrine  is  applicable,  are  considered, 
case  of  Cocking  v.  Fraser  there  was  no  stranding,  as 
neit  V.  Kensington;  there  was  no  disability  in  the 
proceed  to  her  destination,  as  in  Dyson  v.  Rowcrofl, 
therefore,  created  a  total  loss  of  the  voyage.  In  Co< 
Fraser^  it  is  most  evident,  nothing  being  stated  to  1 
trary,  that  the  reason  why  the  ship  did  not  proceed 
port  of  destination  was,  because  the  cargo  was  of  n 
through  perils  of  the  sea ;  this,  therefore,  was  a  ▼< 
and  not  a  compulsory  abandonment  of  the  further  | 
tion  of  the  voyage,  which  will  not,  therefore,  wai 
abandonment  as  for  a  total  loss,  nor  could  the  assured 
as  for  an  average  loss,  because  the  cargo  was  one  enui 
in  the  policy.  I  have  ever  understood  it  to  be  due  1 
Judge  to  take  his  words  with  reference  to  the  case  bef< 
and  not  to  state  his  doctrine  in  the  abstract,  or  as  a 
proposition,  without  allusion  to  the  particular  circun 
of  the  case  then  in  judgment.  Looking  at  the  case  o 
ing  V.  Fraser  in  this  view,  Lord  MansJieUts  doctrio 
more  than  this : —  'If  the  commodity  (being  one  of  t 
merated  cargoes)  specifically  remain,  though  it  maj 
damaged  as  to  render  it  on  that  account  the  subject  • 
loss  (6),  if  it  had  not  been  included  in  the  memorandi 

(a)  Post,  p.  469.  average  losses  are  exco 

{b)  Mr.  J.  Park's  observations  the  memorandum,  except 

are  certainly  incorrect,  for  if  the  tain  conditions.    And  t 

fish  became  a  total  loss,  the  assur-  of  Cocking  v,  Fraser  is 

ers  must  pay  for  them,  as  only  decided. 
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riter  is  discharged,  because  there  has  neither  been  a 
igy  nor  has  the  voyage  of  the  ship  been  put  an  end 
ly  of  the  perils  mentioned  in  the  policy,  but  because 
ired  did  not  choose,  on  account  of  the  state  of  the 
o  proceed  to  the  port  of  destination/  The  wisdom 
a  decision  is  apparent,  for  otherwise  it  would  be  a 
t  temptation  to  the  assured,  wherever  a  cargo  of  this 
ion  was  not  likely  to  reach  the  port  of  destination  in 
state,  by  giving  notice  of  abandonment,  to  throw  a 
>n  the  underwriters,  by  voluntarily  giving  up  the 
prosecution  of  the  voyage,  to  which  they  are  not 
y  the  terms  of  the  memoradum**  (a). 

m  and  others  v.  Rowcroft  (6),  is  a  leading  case  on  this  A  ship,  with  a 

It  was  an  action  on  a  policy  on  fruit  on  board  the  ship  uifSrced 
,  at  and  from  Cadiz  to  London,  with  the  usual  memo-  J?**!  ^1^**" 

'  Uier  into  a 

.  The  plaintiffs  were  interested  in  the  fruit.  The  ponoutofAe 
sailed  upon  the  voyage  insured  with  the  fruit  on  board :  voyage.  The 
ving  met  with  tempestuous  weather  and  contrary  ^a^^^tho 
^as  forced  to  put  into  Palma.  and  afterwards  into  Santa      wat«' *nd 

^  '  ^  stinks  80  that 

In  the  course  of  this  voyage  the  fruit  received  so  thegovcrn- 

amage  from  the  sea  water,  that,  on  its  arrival  at  Santa  ^elt^nis? 

t  was  rotten  and  stunk  to  so  great  a  degree,  that  the  js^^^^uch  iS- 

nent  prohibited  the  landing  it,  dnd  it  was,  therefore,  ^nAged,  as  not 

to  be  able  to 

overboard.    The  ship  also  was  so  much  damaged  in  proceed.  Held 
rse  of  the  voyage,  as  to  be  unable  to  proceed  upon  * 
age,  and  was  necessarily  sold.   On  this  special  case, 
istion  came  before  the  Court. 

.  AlvanJey. — If  I  understand  the  policy,  as  restrained 
memorandum,  the  underwriter  agrees,  that  all  com- 
shall  arrive  safe  at  the  port  of  destination,  notwith- 
ig  the  perils  insured  against ;  but  that  he  will  not  be 
0  pay  for  any  average  loss  on  fish,  or  the  other  articles 
led  in  the  memorandum,  because  those  commodities 
liable  to  deterioration,  from  many  circumstances  inde- 
nt of  the  peril  insured  against,  he  would  continually  be 
ed  with  claims  for  average  loss  alleged  to  have  arisen 
(a)  Park.  Ins.  248.  (6)  3  B.  &  P.  474. 


have  done  better  if  they  had  said,  that  they  woul 
answerable,  unless  the  commodities  enumerated  actc 
to  the  bottom.  The  question  is,  what  is  a  total  loss  \ 
that  the  circumstances  of  cases  like  the  present  are 
suspicious.  If  the  voyage  be  protracted,  deteriorati 
sarily  takes  place ;  and  it  becomes  the  interest  of  ib 
and  mariners  to  turn  the  injury  into  a  total  loss,  i 
a  matter  for  the  consideration  of  a  jury.  We  ough 
to  look  at  the  case  with  some  suspicion,  where  tl 
much  temptation  to  throw  the  cargo  overboard.  B 
is  found  that  the  necessity  of  so  doing  arose  from 
shipped  during  the  course  of  the  voyage ;  and  that 
modity  was  in  such  a  state,  that  it  could  not  be  s 
remain  on  board  consistently  with  the  health  of  the 
consequence  of  this  necessity,  therefore,  the  comm 
annihilated,  by  being  thrown  overboard.  Had  it  n( 
annihilated  it  would  have  been  annihilated  by  put 
and  is  it  not  as  much  lost  to  the  assured,  by  beii 
overboard,  as  if  the  captain  had  waited  until  it  ht 
at  complete  putrefaction  ?  The  case  of  Cocking 
was  the  only  thing  which  raised  any  doubt  in  my  : 
it  is  certainly  a  very  strong  case.  But  the  author! 
case  is  much  shaken  by  the  observation  of  Lord  Ke\ 
it,  in  Burnet  v.  Kensington.  I  suspect  that  the  wo: 
value,'  applied  to  the  cargo  in  the  case  of  Cocking 
are  somewhat  too  large,  and  that  the  fact  was,  no 
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iveo,  that  if  *  the  commodity  specifically  remain,  the  under- 

Titer  is  discharged.'  I  think  myself,  therefore,  at  liberty 

»  consider  the  case  of  Cocking  v.  Fraser,  as  something  less 

rong  than  it  appears  to  be.  The  question  then  is,  whether 

le  loss,  which  has  happened,  be  not  as  much  a  total  loss  as 

'  the  waves  had  carried  the  cargo  overboard,  or,  as  if  it  had 

een  directly  prevented  from  arriving  at  the  port  of  destina- 

ion,  by  some  of  the  perils  insured  against?   I  never  have 

inderstood  that  the  underwriters  insure  fish  against  no  perils, 

vhich  do  not  end  in  a  total  annihilation  of  the  commodity. 

When  the  loss  arises  from  capture,  the  commodity  remains 

in  existence  in  the  hands  of  the  enemy ;  and  yet  this  loss  is 

•8  much  within  the  policy  as  a  loss  arising  from  the  wreck  of 

tlie  ship.   I  must  now  take  it,  that  the  circumstances,  under 

which  the  cargo  in  this  case  stood,  were  such  that  sea-damage 

had  so  operated  as  to  make  it  impossible  for  the  captain  to 

hep  it  any  longer  on  board.    Whether  the  cause  of  the  loss 

were  direct  or  indirect,  it  produced  a  total  annihilation  of  the 

commodity •**  The  other  Judges  concurred,  and  there  was 

judgment  for  the  plaintiffs. 

In  the  case  of  HT Andrews  v.  Faughan  (a),  which  was  an 

insurance  on  fruit  from  Lisbon  to  London,  it  appeared  that  captured  and 

the  ship  was  captured,  and  recaptured,  brought  into  Ports-  J[5idt«w«ht  to 

HKmth,  and  afterwards  arrived  at  London:  but  the  carffo,  by  its  port  of  dcs- 
'  ©  »    /  tonation.  but 

the  capture,  recapture,  and  consequent  length  of  the  voyage,  damaged 
had  sustained  a  damage  of  802.  per  cent.  The  assured,  how-  ^the^l^!*^ 
e?er,  never  heard  of  the  capture  till  the  ship  was  safe  at  ^y^a^a^er- 
PorismotUh,  and  then  he  offered  to  abandon.  ^ 

Lord  Kenyon. — As  there  has  been  no  stranding,  there 
^innot  be  a  recovery  for  an  average  loss.  The  question  then 
8,  whether  the  assured  can  recover  for  a  total  loss  ?  Had 
be  pluntiff  heard  of  the  capture  only,  he  might  have  aban- 
loned :  but  he  hears  nothing  of  the  accident  till  the  ship  is 
n  safety.  The  cargo  arrives  at  the  port  of  destination ;  and 
bough  it  is  good  for  very  little,  yet  it  has  invariably  been 
idd  that  the  voyage  must  either  be  lost,  or  the  cargo,  if  it 
(a)  Sit.  at  Guild,  after  Mich.  1793.  Park  los.  252. 


2  Of  Average  Losses.  [parxt 

be  one  of  those  mentioned  in  the  memorandam,  miut 
wholly  and  actually  destroyed  to  fntitle  the  astiired. 
recover."   The  plaintiff  was  nonsuited, 
a  an  action  on     In  the  case  of  MosoH  V.  Skurray  (a),  which  was  an  ac^ 
JiM^e^peaa  brought  on  a  policy  of  insurance  on  goods,  on  board 
^^t^   ^^PPy  ^cavery,  at  and  from  London  to  St.  Augustine 
nation,  but  so   recover  for  a  total  loss*    The  cargo  was  peas,  which,  :Sj 
M^to^be'ii^if*^  former  case  on  the  same  policy,  were  held  to  fall  within  t 
firarthT^ns      general  denomination  of  com,  in  the  memorandum  at  the  ^ 
Slight*  Held  policy.  The  peas  arrived  at  the  place  of  destmation  5  bei 

that  as  the    '  being  much  damaged,  the  produce  of  them  was  less  by  about 
^oncd^^    three-fourths  than  the  freight,  which  on  account  of  the  shfp« 
am\^^   arrival  at  the  port  of  discharge,  became  due.   The  defence 
niurket,the      set  Up  by  the  underwriter  was,  that  if  the  goods  mentioned 
were  not  liable,  in  the  memorandum  arrive  at  the  market,  though  a  lost 
amounting  to  a  total  one  has  happened,  the  underwriters  are 
not  liable.  Four  or  five  witnesses  conversant  in  settling  lossei 
upon  policies  being  called,  proved  that  the  usage  was,  in  such 
cases,  to  hold  the  underwriters  discharged. 

Lord  Mansfield  told  the  jury — "  This  was  a  question  of 
consequence,  and  it  turned  upon  the  general  import  of  tbe 
exception :  the  witnesses  examined  have  put  it  on  that  poiot 
and  they  hold,  that  if  the  specific  thing  come  to  the  portc 
delivery,  the  underwriter  cannot  be  called  on.    How  did  tb 
matter  stand  before  the  year  1749?    When  the  policy  v 
general,  and  operated  as  an  indemnity,  there  was  little  diff 
ence  between  a  total  and  an  average  loss ;  which,  he  obser 
was  prior  to  the  clause  in  question.  But  the  cases  now  tl 
upon  the  memorandum,  which  is  in  very  general  w 
The  question  is,  whether  the  usage  has  not  explainer 
generality  of  the  words  ?    If  it  has,  every  man  who  cor 
for  a  policy  under  usage,  does  it  as  if  the  point  of  usag 
inserted  in  his  contract  in  terms.    The  witnesses  ex; 
all  swear  it  to  be  understood,  that  if  the  specific  thin 
to  market,  the  memorandum  warrants  the  insurer  to 


(a)  Sit.  at  Hil.  Term,  1780,  at  Guild.  Park  Ins.  253. 
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lemands  for  an  average  loss.**   The  jury  found  for 
lant. 

the  case  of  Davy  v.  Milford  (a),  where  the  under-  On  a  valued 
■e  exempt  by  the  memorandum,  from  an  average  ^^S^^  frj^ 
may  still  be  liable  for  the  total  loss  of  part  of  the  ^^^^J^" 
ired,  if  the  goods  be  of  a  description  to  admit  of  a  J^P^JJ  ^ 

and  packed  in  distinct  packages  (6).  Thus  in  the  the  umred  did 
»rgo  of  flax  insured  by  a  valued  policy,  free  fipom  SuJJI^^'to 
average,  where  the  ship  was  wrecked  before  she  ^l^^^ 
her  port  of  destination,  and  the  insured  did  not  pvt  (one-six- 
but  laboured  to  save  the  cargo,  and  in  fact  saved  a  ^^held en- 
•sixteenth)  though  much  damaged,  no  entire  packet  ^^^^^^^ 
me  on  shore,  and  that  which  did  come,  being  loose  total  Ion  of  the 
ind  requinng,  as  flax  is  a  perishable  commodity,  to  ^flct  lost,  hat 
n  the  spot,  the  insured  was  held  to  be  entitled  to  °wch  ^'^^^ 
5  for  a  total  loss  of  that  part,  which  was  in  fact  "Xf^ 

^     *  although 

t,  but  not  for  the  remainder,  which  was  saved  in  deteriorated, 
ugh  deteriorated. 

the  case  of  Hedbury  v.  Pearson  (c),  in  which  the  Where  the 
was  declared  to  be  upon    hogsheads  of  sugar,*'  S^lwed^  he 
he  course  of  the  voyage  the  ship  was  stranded,  and  ^Jj^^ 
t  every  one  of  the  fifty-four  hogsheads  which  the  ^J^J^^^^ 
ihip  had  on  board,  was  saved,  and  in  every  hogshead  some  sugar  m 
J  some  loaves  of  sugar,  although  by  far  the  greater  to^^^^n"^*^ 
been  washed  out;  the  jury  having  stated  their  ■▼«™gelo«- 
at  the  loss  was  an  average  one,  and  found  accord- 
I  Court  held  that  they  were  right  in  so  doing, 
nguished  this  case  from  the  case  of  the  flax,  for 
ntire  package  came  to  shore ;  here  each  hogshead 
sugar  in  it  saved ;  if  any  of  the  hogsheads  had 


(t,  559.  and  ten  happen  to  be  lost,  the  in- 

ins  V.  Rucker,  2  Burr,  surer  must  pay  the  prime  cost  of 

Mansfield  says,  "  If  those  ten  hogsheads,  without  any 

u'go  capable  of  a  seve-  regard  to  the  price  for  which  the 

tinct  valuation  at  the  other  ninety  may  be  sold." 

ally  lost,  as  if  there  be  (c)  7  Taunt.  151. 
1  hogsheads  of  sugar, 
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been  entirely  lost,  there  would  have  been  a  total  loss  of  tifaj^ 
part,  which  the  insurer  would  have  been  liable. 
The  memortn-  import  of  the  general  memorandum  is  in  fact  usually 

U8M%  modi^  modified  by  an  express  stipulation  to  pay  '*  average  on  each 
fied  by  an       spccics  of  produce,  or  package  of  manufactured  goods,  or  on 

express  stipu-  *  i       ■      «■      «  »7o      /  t 

lation  to  pay  each  ten,  fifteen,  or  twenty  hogsheads  of  sugar,  &c.  (as  the 
eacr^^es  of  Agreement  may  be)  the  effect  of  which  is  to  give  the  insured 
or«^miuf  *  right  to  claim  average  separately  on  each  species,  if  it 
packages.       amounted  to  three  or  five  per  cent,  although  there  may  nc»t 

have  been  a  three  or  five  per  cent,  loss  upon  the  whole  (a). 
But  this  ttipu-      But  the  effect  of  this  stipulation  is  not  to  prevent  tl&  ^ 
prevent^e"^^  assured  from  estimating  the  average  on  the  whole  cargo,  s  ^ 
^[^JJgjJ^^  the  loss  altogether  amounts  to  a  three  or  five  per  cenK=^ 
the  whole       average  on  the  whole,  but  it  is  intended  to  bestow  on  hic*^ 

cargo,  if  it  _  1 

amount  to      the  further  benefit  of  enabling  him  to  claim  one  or  sever^vi 
I^Toeniu^on     losses  of  three  or  five  per  cent,  on  one  or  several  package^^i 
the  whole.      which  be  could  not  have  done  without  such  an  exprei^-^ 
stipulation. 

On  a  policy  on  Thus  in  the  case  of  Hagedom  v.  Whitmore  (6),  where  ^ 
cfWnen^he  policy  was  effected  upon  some  packages  of  linen  (average* 
bS^SThirollelf  "^^"8  payable  separately  on  each)  and  a  loss  having  take« 
to  pay  averse  place  amounting  to  twenty-two  per  cent,  upon  the  whol« 
^e^paratelj.  cargo,  most  of  the  packages  having  being  injured,  but  mm  J 
SpuliSon^iSd  of  ^fa®  pieces  in  each  particular  package  remained  sound,  it 
not  preclude  contended,  on  behalf  of  the  underwriter,  that  although 

the  assured  ' 

from  recover-   by  the  general  memorandum  he  would  have  been  bound  ft:^ 
l^^the"^  pay  an  average  loss  sustained  by  the  linen  in  a  mass,  if  tbi« 
i^g^thr^^"  average  exceeded  three  per  cent.,  yet  that,  the  special  clause 
cent,  woder     being  inserted,  his  claim  was  limited  to  a  calculation  upoo 
clause  in  the    each  package  separately,  and  that  he  was  only  entitled  to 
^^^^^  claim  for  a  loss  upon  those  packages  which  were  actually 

damaged.  But  Lord  EUenborough  said,  that  this  clause 
was  introduced  for  the  benefit  of  the  assured,  and  did  ooti 
as  had  been  argued,  oust  the  plaintiff^'s  claim  to  genera^ 
average.*'    His  Lordship  afterwards  stated  his  opinion  tha^) 


(a)  See  Stevens  on  Aver.,  p.  184. 


(6)  I  Stark.  157. 
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>iie  or  more  entire  packages  were  uninjured^  they 
I  to  be  included  in  the  average. 

1  the  case  otBlackett  v.  Roycd  Exchange  Assurance  On  the  memo- 

randum  *•  free 

/  (a),  it  has  likewise  been  decided  that  upon  the  from  avenge 
tion  of  the  memorandum    free  from  average,  under  per  cent./*  the 
r  cent  unless  general,**  if  several  average  losses  less  I|]JbfJfoJ*Se* 
ee  per  cent,  individually  take  place,  the  aggregate,  vnount  of  the 

m  •'a  ^         aggregate  of 

,  of  which,  amount  to  the  three  per  cent,  or  more,  several  average 
srwriter  is  liable.  And  Lord  Lyndhurst,  who  deli-  i^^hM^three 
e  judgment  of  the  Court,  said,  "  that  the  memoran-  P®' 

,  amounting  m 

in  the  nature  of  an  exception,  and  was  to  be  taken  the  whole 
ongly  against  the  party  for  whose  benefit  it  was  thrrapercent. 

jj^w  or  more. 

I  the  very  recent  case  of  HiUs  and  another  v.  The 
Assurance  Company  (6),  where  an  insurance  was 
upon  a  cargo  of  wheat,  shipped  in  bulk,  and  valued 
I,  warranted  free  from  average,  except  general,  or 
be  stranded  on  the  voyage ;  the  ship  met  with  tern- 
weather,  and  made  considerable  water;  and  in 
it  out,  wheat  to  the  value  of  about  75/.  was  pumped 
the  water,  and  lost  It  was  held  that  the  plaintiffs 
t  recover  as  for  a  total  loss  of  the  part  so  lost;  and 
inger  said,  that  the  law  had  been  settled  in  many 
fore,  that  where  the  insurance  is  upon  each  packet 
y,  it  is  to  be  treated  as  a  total  loss  upon  each  pack- 
but  when  it  is  an  insurance  upon  the  bulk,  unless 
exceeds  a  certain  value,  there  is  no  average  loss,  and 
mot  in  such  a  case  be  a  total  loss  of  a  portion  only 
rgo." 

case  of  Nesbitt  v.  Lushington  (c),  which  was  an  Where  on  a 
&  policy  on  wheat  and  coals,  the  declaration  stated  memo^™' 
to  be  by  detention.    It  appeared  in  evidence  that  dum  stated  that 

*  the  underwriter 

was  forced  by  stress  of  weather  into  Ely  harbour  would  not  he 
irf,  and  there  happening  to  be  a  great  scarcity  of  avcrage^unl^ 
*e  at  that  time,  the  people  came  on  board  the  ship 

Cr.  Si  J.  244 ;  2  Tyr.  266.  (6)  5  M.  &  W.  669. 

r.  R.  783. 
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general,  or      in  a  tuDiuItuous  manner,  took  the  government  of  her  from  thi 

the  ship  be  .  . 

stranded,  but  Captain  and  crew,  and  weighed  her  anchor,  by  which  sJ^ 

aTermem  iT  drove  upon  a  reef  of  rocks,  where  she  was  stranded,  and  tliej 

that  th^^  A^*'*'  would  not  Icavc  her  till  they  had  compelled  the  captam  to  aeO 

was  stranded,  all  the  com  (except  about  ten  tons)  at  a  certain  rate.  "Tbe 

The  assured 

could  not  ten  tons  were  lost  in  consequence  of  the  stranding,  by  which 
recover.  damaged,  and  obliged  to  be  thrown  overboard.  The 

ship  afterwards  arrived,  with  the  rest  of  the  cargo,  at  the 
place  of  destination*  A  verdict  was  found  as  for  a  total  loss. 
A  motion  was  made  for  a  new  triaL 

Lord  Kenyan  said — This  being  a  policy  upon  conii  the 
memorandum  states  that  the  underwriter  will  not  be  liable  for 
any  average,  unless  general,  or  the  ship  be  stranded.  And  I 
am  of  opinion  that  this  is  not  a  general  average,  because  the 
whole  adventure  was  never  in  jeopardy.  There  is  no  pre- 
tence to  say,  that  the  persons  who  took  the  com  intended 
any  injury  to  the  ship,  or  any  other  part  of  the  cargo,  but  the 
com,  which  they  wanted  in  order  to  prevent  their  suffering  in 
a  time  of  scarcity.  Therefore  the  plaintiffs  could  never  have 
called  on  the  rest  of  the  owners  to  contribute  their  propo^ 
tion,  as  upon  a  general  average.  On  the  meaning  of  the 
memorandum  I  have  no  doubt.  The  articles  there  enume- 
rated are  of  a  perishable  nature :  as  it  might  be  difficult  to 
ascertain  whether  their  being  damaged  arose  from  any  acci- 
dent, or  from  the  nature  of  the  articles  themselvesi  this 
memorandum  is  inserted  in  all  policies,  to  prevent  disputes; 
and  by  it  the  underwriters  expressly  provide  they  will  not 
pay  any  average  unless  general,  or  the  ship  be  stranded. 
When  a  ship  is  stranded,  then  the  underwriters  agree  to 
ascribe  the  loss  to  the  stranding,  as  being  the  most  probable 
occasion  of  the  damage,  though  that  fact  cannot  always  be 
ascertained.  Therefore  here  all  the  damage  done  to  the 
cargo  thrown  overboard  may  be  ascribed  to  the  stranding' 
but  the  objection  is,  that  the  declaration  imputes  the  \^ 
to  another  cause." 
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.  Justice  Butter. — With  respect  to  the  objection,  that 
oes  not  fall  within  the  reason  of  the  memorandumy  there 
tly  two  instances,  in  which  the  owner  may  recover  an 
;e  loss  on  the  articles  there  enumerated:  either  where 
erage  is  general,  or  where  the  loss  arises  from  the 
ing  of  the  vessel.  Now  this  cannot  be  said  to  be  a 
1  average,  for  the  reasons  already  given.  And  as  to 
ler  instance  of  stranding,  the  plaintiffs  are  entitled  to 
r  for  any  loss  occasioned  to  the  cargo  in  consequence 
stranding,  provided  it  be  a  direct  and  immediate  con- 
ce  of  stranding  (a) ;  but  they  cannot  recover  for  that 
was  taken  by  the  mob,  for  that  was  not  the  consequence 
stranding,  but  on  the  contrary,  the  stranding  was  occa- 
by  the  mob  coming  on  board  for  the  com.  The  rioters 
ossession  of  the  ship  in  order  to  get  at  the  cargo ;  but 
»  cannot  be  ascribed  to  the  stranding.  Suppose  the 
id  taken  out  one  hundred  quarters  of  com  before  the 
id  been  stranded,  and  had  used  no  threat  to  destroy 
ole  if  it  were  not  delivered  to  them,  it  is  clear  that  the 
rriters  would  not  be  liable.    Then  the  fact  of  their 

the  com  after  she  was  stranded  is  as  much  uncon- 
with  that  circumstance  as  if  it  had  been  before.  But 
I  which  happened  to  that  part  of  the  cargo  which  was 
I  overboard,  being  ascribable  to  the  stranding  and 
I  direct  and  immediate  consequence  of  the  peril  insured 

might  have  been  recovered,  had  there  been  any  count 
declaration  applicable  to  a  loss  by  stranding." 
it  remained  a  question,  which  has  been  much  agitated  if  the  ship  bo 
limiiuier  Hall,  whether  the  words  "unless  stranded  - 
9  operate  as  a  condition,  so  as  to  allow  the  assured  f x<^j[>ti(ni  and 

,      ,  lets  m  the 

ver  for  an  average  loss  of  the  commodity,  if  that  event  general  words 
led,  though  it  could  be  shewn  demonstrably  that  no  ^^®P®^^' 
'  the  loss  had  arisen  immediately  from  the  act  of  strand- 
jord  Kenyan,  in  a  case  before  him  at  Nisi  Prius  (6), 


ee  Burnett  v.  Keotington,  (b)  Bowring  v.  Elmslie,  sittings 
at  this  doctrine  is  now  ex-    after  Trin.  1790.  Park  Ins.  262. 
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upon  this  subject,  bad  been  of  opinioni  that  as  the  gene 
mode  of  construing  deeds,  to  which  there  are  exceptiona,  ^ 
to  let  the  exceptions  control  the  instrument,  aa  far  as  t 
words  of  it  extend,  and  no  further;  and  then  upon  the  cu 
being  taken  out  of  the  letter  of  the  exception,  the  dee 
operates  in  its  full  force ;  so  the  stranding  of  the  ship  put  iU. 
in  the  same  condition  as  any  other  commodity  not  mentioiie- 
in  the  memorandum,  for  otherwise  there  would  be  very  coc 
siderable  difficulty  in  ascertaining  how  much  of  the  loss  irosi 
by  the  perils  insured  against,  and  how  much  by  the  perishabli 
nature  of  the  commodity,  which  was  the  very  thing  the  memo 
randum  intended  to  prevent. 

This  point,  however,  was  settled  in  the  cause  of  BumeU  i 
Kensington  (a),  which,  as  Mr.  J.  Park  says,  was  as  mod 
discussed  as  any  case  that  ever  arose  at  GuUdhattt  an 
which,  after  three  trials  by  jury,  and  two  special  argument 
upon  the  case  reserved  at  the  last  of  those  trials,  was  at  lai 
unanimously  decided  by  the  whole  Court,  in  favour  of  th 
assured.   It  was  an  insurance  on  fruit,  the  policy  containin 
the  usual  memorandum,  and  the  declaration  stated  the  kwl 
be,  that  the  vessel  by  the  perils  of  the  sea  was  strando 
Where  ft  ship   bulged,  and  destroyed,  whereby  the  goods  were  lost  Tl 
1^  afterwards         Stated  that  the  vessel,  in  the  course  of  her  voyaf^ 
arrived  at  her    gtruck  upon  a  sunken  rock,  on  which  she  did  not  remain,  bi 

port  of  destina-  *^  '  ' 

tion  with  her  in  consequence  of  it,  several  of  her  planks  were  started,  an 
Su^edTbut  the  water  immediately  flowed  into  the  hold  and  over  tli 
quen^^r^e   ^^^8^ »  ^^^^  ^"  Stranded  at  Scilly^  h 

Thia^neverthe  ^^^^^^^^'^  pilot,  for  the  preservation  of  ship  and  cugf 

lets,  leu  in  the  While  she  Continued  on  the  beach,  the  water  again  flowed  i 
of'^^>o[ic^  over  the  cargo,  which  was  very  much  damaged,  and  a  sou 
theex^^n,  P*'^  ®*  whoUy  unfit  for  use.   The  shi 

andthe  ^P^^^^*  received  no  damage  in  consequence  of  the  stranding.  Tb 
for  an  average  damage  she  received  was  entirely  from  the  rock  on  which  si 
struck :  part  of  the  damage  the  cargo  received  was  occasiooe 
by  the  water  flowing  into  the  ship,  previous  to  her  being  U 


(a)  7  T.  R.  210. 
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the  beacbi  and  part  was  occasioned  by  the  water  that 
floired  in  afterwards ;  but  the  cause  of  the  water  flowing  in 
*^C30e  entirely  from  the  ship  striking  on  the  rock,  and  not 
^on  any  mischief  done  to  the  ship  by  the  stranding*  After 
'uUargumenty  and  consideration  of  all  the  cases, 

Lord  Kenyan  said — ''The  words  of  this  policy  are  in 
ffeneral  terms,  including  all  cases ;  then  comes  this  memo- 
<*Ax)dum,  'com,  fruit,  &&,  unless  general,  or  the  ship  be 
*  branded/   This,  therefore,  lets  in  a  general  average ;  and  I 
not  know  how  to  construe  the  words  grammatically,  but 
1^3^  saying,  that  if  the  ship  be  stranded,  then  it  destroys  the 
^ reception,  and  lets  in  the  general  words  of  the  policy.    If  a 
g^menl  provision  be  made  in  any  deed  or  instrument,  and  it 
i»     there  said  that  certain  things  shall  be  excepted,  unless 
•-VMither  thing  happen  which  gives  effect  to  the  general 
<»1>^r»tion  of  the  deed,  if  that  other  thing  do  happen,  it 
Acatioyi  the  exception  altogether.   My  two  opinions  that 
l^A^  been  referred  to,  the  one  in  the  Nisi  Prius  case,  (a)  and 
other  in  Nesbitt  v.  Lushingion,  have  no  weight  with  me 
^»  judidai  authorities;  but  I  confess  I  have  not  been  able  to 
^^Cricate  my  mind  from  the  reasoning  that  led  me  to  the  con- 
^^g^rion  of  those  cases.   Without  inquuring  into  the  reasons 
'^c*  introducing  this  exception,  on  the  grammatical  construc- 
t^OB  of  the  whole,  I  have  no  doubt."   His  Lordship  then 
^^nt  into  a  consideration  of  the  cases  of  CantiUon  v.  The 
^^'^Mubm  Assurance  Company  t  Wilson  v.  Smithy  and  Cocking  v. 
^^aser;  and  proceeded — ^"If  it  had  been  intended  that  the 
^^^derwriters  should  only  be  answerable  for  the  damage  that 
^**iaes  in  consequence  of  the  stranding,  a  small  variation  of 
^3C|ire88ion  would  have  removed  all  difficulty;  they  would 
said,  '  unless  for  losses  arising  by  stranding.'   But  in 
Uie  body  of  the  policy  they  have  insured  against  all  losses 
firomthe  causes  there  enumerated,  which  include  stranding; 
msod  then  follows  this  memorandum,  the  evident  meaning  of 
which  is,  free  fi^m  average,  unless  general,  or  unless  the  ship 


(a)  Bowring  v.  Elmslie,  supra. 
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be  stranded ;  so  that  if  the  ship  be  stranded,  tbe  insurers  s 
they  will  be  answerable  for  an  average  loss.  That  appei 
to  me  to  be  the  true  sense  and  the  grammatical  construed 
of  the  policy;  and  therefore  I  am  bound  to  give  the  sai 
opinion  I  formerly  gave,  not  because  I  gave  that  opinion,  I 
because  I  am  convinced  by  the  reasoning  that  led  to  it." 

Ashursi,  Grose,  and  Lawrence,  Justices,  also  delivei 
their  opinions ;  and  judgment  was  given  for  the  plaintiff, 
•no  itranding  it  has  been  decided  that  this  condition  is  to  be  o 

of  a  lighter  by 

which  goods  strucd  Strictly,  and  that  the  stranding  of  a  lighter,  by  wb: 
frmnthe^ip  goods  were  taken  from  the  ship  to  the  shore,  was  not  sod 
^*^V^i!  stranding  of  the  ship  as  to  bring  the  goods,  whilst  on  boi 
"^hln^Ae"^^*  the  lighter,  within  the  warranty  to  which  tbe  exceptio 
terms  of  the  "  unless  the  ship  be  stranded,"  applied  (a), 
exception.  ^j^^  recent  case  of  Roux  v.  Salvador  (6),  the  Court  ( 

SgMsttlke'  Common  Pleas  held,  that,  although  the  general  principle  U 
SrSo^SiSf  ^°  Burnett  v.  Kensington,  that  if  tiie  ship  be  straode 

anceofthe  the  insurer  is  liable  for  any  average  damage,  though  <|nii 
fora.when^tibT  unconnected  with  tbe  stranding,  could  not  be  disputed,  Ji 
^aI^S^;^  they  held  that  the  stranding  must  take  place  at  some peria 
renoe  of  certain  between  the  limits  of  the  risk  attaching  and  ceasing  upoatb 

circumstances  i  •  !• 

landed  and  goods  the  subject  of  the  memorandum;  and  that,  as  tbe ■ 

Strang  u»k  ^^^^^y      ^^e  underwriter  on  goods  commenced  with  tb 

wM^*Sough  P"^'^"g     ^^^^      board,  and  ceased  with  their  being  A 

daring  the  on-  charged  and  safely  landed,  or  by  any  other  legal  termioalb 

Seld  that  t^^'  of  the  adventure,  that  the  clause  in  the  policy  relating  to  tb 

a  rtrandk^^as  ^t^^anding  of  the  ship  ought  to  be  construed  with  the 

would  let  m  restriction ;  and  that  the  stranding,  which  was  made  the  coi 

the  general  .... 

words  of  the  dition  of  letting  in  an  average  loss,  ought,  upon  the  oruMi 
rules  of  construction,  to  mean  a  stranding  which  takes  pbM 
after  the  adventure  had  commenced,  and  before  it  had  ti 
minated.  And  they  held  that  in  this  case,  where  the  stru 
ing  took  place  at  a  period  during  the  voyage  after  the  go( 
had,  by  the  occurrence  of  accidental  circumstances,  h 


(a)  Hoffman  v,  Marshall,  2  Scott,  564 ;  2  B.  N.C.  383. 
if?)  1  Scott,  491 ;  1  B.  N.  C.  536. 
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lAnded  and  disposed  of,  and  the  respective  rights  of  the 
underwriter  and  assured  ascertained,  that  this  was  not  such 
a.  liappening  of  the  contingent  event  as  would  destroy  the 
eicceptioni  and  let  in  the  general  words  of  the  policy.  And 
Court  of  Error,  in  the  same  case  (a),  though  they  did 
not  decide  upon  this  point,  nevertheless  intimated  the  like 
opinion. 

II.  When  the  quantity  of  damage  sustained  in  the  course  The  ^"it- 
the  Toyage  is  known,  and  the  amount  which  each  under-  * 
'^^^ter  upon  the  policy  is  liable  to  pay  is  settled,  it  is  usual 
'^cthe  underwriter  to  endorse  on  the  policy,  "adjusted  this 
''^^^w  at  so  much  per  cent,"  or  some  words  to  the  same  effect, 
is  called  an  adjustment. 

1.  It  has  been  held  by  Lord  Ettenboraughf  that  if  an  agent 
I  subscribed  the  policy,  and  had  authority  so  to  do,  he  has 

■0  authority  to  sign  the  adjustment  (b). 

2.  It  has  been  determined  that,  after  an  adjustment  has  The  arijuxt. 
signed  by  the  underwriter,  if  he  refuse  to  pay,  the  owner  J^"/ ^dcnco 

m»  no  occasion  to  go  into  the  proof  of  his  loss,  or  any  of  the  ^JJJlJIriter 
IvcmDstances  respecting  it.   This,  it  is  said,  has  been  the  without  any 

•  ■1  1.1.  1.1  ^.i     further  proof 

^^tnable  custom  upon  this  subject;  which  seems  perfectly  of  the  loss. 

as  the  underwriter  has  under  his  hand  expressly  admitted 
at  the  plaintiff*  has  sustained  damage  to  a  certain  amount. 
V>  be  sure,  if  any  fraud  were  discovered  in  obtaining  the  Except  in 

«         ...  -  ^  .      .      . ,      -        CMOS  of  fraud. 

that  might  be  a  ground  for  setting  it  aside ;  but,  * 
ppoaing  the  transaction  fair,  as  we  must  always  do  till  proof 
^  given  to  the  contrary,  the  rule  of  not  suffering  the  adjust- 
^mkt  to  be  contradicted  is  fair  and  equitable. 

In  the  case  of  Hogg  v.  Gouldney  (c),  an  action  was  An  under. 
vxNight  by  the  pUintiff  against  the  defendant  on  a  policy  of  Tu^^^^ 
which  the  latter  underwrote  in  November,  1743,  5*^*/^*^' 

justed  the  loss 

the  ship  George  and  Henry,  Captain  Bower,  at  and  from  at  ninety-ci^ht 
^^■ajca  to  London,  with  a  warranty  annexed  to  the  policy,  Ta^  to  pny 
the  ship  should  sail  from  Jamaica  with  the  fleet  that  Xr'Xtl/* 

C«)  4  Scott,  23 ;  3  B.  N.     276.        (c)  Sit.  after  Trin.  1745,  at  Guild. 
CA)  Richardson  v.  Anderson,  sit.     Beawes  Lex.  Mer.  310. 
MidL  1S05, 1  Camp.  43,  note. 
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f'of  the"*'  under  convoy  of  the  Ludlow  Castle  man-of-war. 

I^was  neces.  The  ship  Sailed  with  the  fleet  under  that  convoy,  but  was 
damaged  so  much  as  to  oblige  her  to  bear  away  for  Charles^ 
town,  where  she  was  condemned  and  broken  up.  The 
plaintiff  demanded  his  insurance ;  and  all  the  underwriters, 
being  satisfied  of  the  truth  of  the  case,  paid  their  loss,  except 
the  defendant,  who  went  so  far  as  to  settle  it,  and,  according 
to  the  custom  upon  these  occasions,  underwrote  the  policy  in 
these  words,  ''Adjusted  the  loss  on  this  policy  at  ninety-eight 
pounds  per  cent.,  which  I  do  agree  to  pay  one  month  after 
date.    London,  5th  July,  1745,  Henry  Gouldney.^ 

When  the  note  became  due,  he  insisted  on  fuller  proof, 
particularly  of  the  ship's  sailing  with  convoy,  and  her  con- 
demnation ;  but  as  it  always  was  the  custom,  after  adjustment 
and  a  promise  to  pay,  never  to  require  any  further  proof  but 
to  pay  the  loss,  and  Lord  Chief  Justice  Lee  being  of  opinion 
that  this  was  to  be  considered  as  a  note  of  hand,  and  that  the 
plaintiff  had  no  occasion  to  enter  into  the  proof  of  the  loss, 
the  jury  found  a  verdict  for  the  plaintiff.  The  same  rule  was 
pursued  in  the  following  year,  in  another  case,  before  Ixnrd 
Chief  Justice  Lee,  between  Hewitt  and  Flexney  (a).  ^ 

The  words  used  by  Lord  Chief  Justice  Lee  are  extremely 
large ;  and  perhaps  the  true  rule  upon  the  subject  may  be 
better  collected  from  the  two  following  more  modem  cases: — 

Case  on  a  policy  of  insurance  on  ship  and  goods  from  Lon- 
don to  Shelbome,  in  Nova  Scotia  (6).  The  policy  bad  been 
adjusted  by  the  defendant  at  50/.  per  cent.,  and  it  was  con- 
tended that  he  was  now  bound  by  that  adjustment.  On  the 
other  hand,  it  was  argued,  that  the  adjustment  was  not  bind- 
ing; and  that,  if  it  were,  it  ought  to  have  been  declared  upon 
specially. 

Lord  Kenyon  said  that  he  did  not  think  it  necessary  to 
declare  on  the  adjustment  specially  that  it  was  primd  facie 
evidence  against  the  defendant ;  but,  if  there  had  been  any 


(a)  Beawes  Lex  Merc.  308. 

(6)  Rogers  v.  Maylor,  sit.  after  Trin.  1790.  Park  Ins.  p.  267. 
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eption  of  the  law  or  fact  upon  which  it  had  been 
he  underwriter  was  not  absolutely  concluded  by  it. 
med  out  to  be  the  case ;  and  there  was  a  verdict  for 
sndant. 

a  still  later  case  of  De  Garron  y.  Galbraith  {a),  the  Endenoe  wn 
^  went  to  trial,  having  no  other  evidence  to  produce  Sradjostment 

adjustment :  and  the  witnesses  who  proved  it  swore,  ^|^^^*uie 
iibts  soon  after  they  had  signed  it  arose  in  the  minds 
underwriters,  and  they  refused  to  pay ;  upon  which  and  that  thej 
'Kenyan  said,  that  under  these  circumstances  the  plain-  ^.'^Hdd,^^ 
Bt  go  into  other  evidence,  which  not  being  prepared  ^ffUust  gJro 
\ie  was  nonsuited.    In  the  following  Term  a  motion  other  proof, 
de  to  set  aside  the  nonsuit,  upon  the  ground  that  an 
lent  was  primd  facie  evidence  of  the  whole  case,  and 
he  onus  probandi  upon  the  underwriter,  and  that  it 
ed  to  no  more  than  proof  of  the  defendant's  subscrip- 
the  policy. 

I  Kenyon. — I  admit  the  adjustment  to  be  evidence  in  ^ 
ise  to  a  certain  extent ;  but  I  thought  at  the  trial,  and 
nk,  that  when  the  same  witness  who  proved  the  sig- 
of  the  defendant  to  the  adjustment  said,  that  doubts, 
ler  the  adjustment  took  place,  arose  in  the  minds  of 
derwriters  as  to  the  honesty  of  the  transaction,  and 
Jled  for  further  proof,  the  plaintiff  should  have  pro- 
other  evidence ;  and  that  shutting  the  door  against 

after  an  adjustment,  would  be  putting  a  stop  to  can- 
nd  fair  dealing  amongst  the  underwriters.** 

rule  was  refused. 

J.  Park  says  here  (6) : — **  It  has  been  lamented  that 
ise  has  not  been  reported  in  the  Term  Reports,  it 
iresumed  that  an  accurate  statement  of  the  evidence 
have  clearly  shown  that  the  decision  of  the  learned 
at  Nisi  Prius,  and  afterwards  of  the  Court  of  King's 
»  was  correctly  right;  that  justice  was  done;  and  that 


(a)  Sit.  after  Trin.  1795.  Park  Ids.  267- 
(6)  1  Paiic  Ids.  26S. 
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under  the  particular  circumstances  of  the  case  it  mi 
been  a  very  proper  exception  to  the  rule  as  laid 
Lord  Chief  Justice  Lee.  And  then  the  learned  aut 
on  to  show  thaty  in  his  opinion,  the  case  of  De  G 
Galbraith  is  not  reconcileable  with  Rogers  v.  Ma^ 
with  that  candour  and  fairness  which  ought  to  presi 
litigation  of  all  commercial  questions  (a). 

For  the  omission  in  the  Term  Reports  I  am  noi 
able ;  but,  as  I  was  counsel  in  the  cause  of  De  C 
Galbraith^  I  can  vouch  for  the  accuracy  of  the  st 
and,  being  a  case  decided  by  the  Court  on  motion, 
it  seems  to  me  entitled  to  as  much  consideration  \ 
decided  by  a  single  Judge,  however  eminent  that  Ji 
have  been.  Indeed,  I  do  not  see  any  great  difl 
reconciling  the  doctrine  contained  in  the  latter  witi 

The  effect  of    Rogers  V.  Maylor  and  Christian  v.  Combe.  They 
t^a^       «ff«ct  of  the  adjustment  is  to  throw  the  c 

onuMprobandi   bofuU  upon  the  Underwriter;  and  if,  immediately  aftei 

upon  the  on-  . 

derwriter.       doubts  arise  about  the  honesty  of  the  transaction,  f 
doubts  are  instantly  communicated,  the  assured  o 
with  a  knowledge  of  this,  and  that  the  same  wif 
proves  tlie  adjustment  and  can  also  prove  the  comr 
of  the  doubts,  to  proceed  to  trial  upon  the  adjust 
as  he  did  in  De  Garron  v.  Galbraith ;  for  then  1 
the  notice  which  the  learned  author  alluded  to  t! 
to  be  given,  that  the  fairness  of  the  transactio 
disputed.   The  only  objection  I  ever  made  to 
Hoggy.  Gouldney  is,  that  Lord  Chief  Justice  £ 
the  rule  too  generally,  being  stated  without  ai 
whereas  the  rule  does  admit  of  exceptions.  Bu 
presumed  to  find  fault  with  that  decision,  whi 
was  not  necessary  to  state  the  exceptions.  Bu 
parison  without  an  exception  might  mislead;  fi 
note,  the  signature  being  proved,  only  shifts 
proof  of  fraud  on  the  defendant.    I,  therefor 


(a)  Marshall,  3rd  edit.  645. 
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respecting  adjustments  is  to  be  better  collected  from  the 
lern  cases.   And,  in  addition  to  the  cases  heretofore 
ided  upon  the  subject^  I  have  now  to  bring  forward  the 
nion  of  Lord  EUenborougk,  who  has,  as  I  conceive,  in 
)  very  modem  cases  confirmed  the  notion  entertained  by 
ffd  Kenyan  and  the  Court  of  King's  Bench  in  his  time. 
Hibbertv,  Champion  {a),  the  ship  Ganges  had  sailed  from  An  under- 
e  DownSf  under  convoy  of  the  Fury  sloop  of  war,  on  the  upon  a  full  dU- 
Ih  December,  1806,  for  Portsmouth,  and  before  her  arrival 
ere,  was  captured  by  a  French  privateer.  The  defence  was,  j^^j^^^^"* 
It  a  letter  from  the  captain,  dated  5th  December,  stating  without  ikying 
It  he  was  to  sail  with  the  Fury,  though  received  on  the  ^i^^'ilT^ 
1  December,  had  not  been  communicated  to  the  under-  JJ^^^^^im 
iter  before  effecting  the  policy,  which  was  not  done  till  the  from 
th,  the  broker  having  said  only  that  the  ship  had  sailed  circumstances 
oat  three  weeks.    To  this  it  was  said,  that  the  defendant,  jjj^n^" 
er  reading  the  letter  in  question,  together  with  several  ^J^^ 
lers  written  subsequently,  had  on  the  12th  March,  1806,  a^us^ent. 
justed  the  policy,  on  which  adjustment  the  plaintiff*  relied, 
i  compared  it  to  the  case  of  an  actual  payment.  But 
Lord  EUenborough  said — **  If  the  money  has  been  actually 
id,  it  cannot  be  recovered  back,  without  proof  of  fraud  (6); 
t  a  promise  to  pay  will  not,  in  general,  be  binding,  unless 
mded  on  a  previous  liability.    What  is  an  adjustment? 
is  an  admission,  on  the  supposition  of  the  truth  of  certain 
ts  stated,  that  the  assured  are  entitled  to  recover  on  the 
liey.    Perhaps,  if  properly  stamped,  it  might  be  declared 
as  a  promissory  instrument.    Here  it  is  a  mere  admission, 
1  there  was  no  consideration  for  the  promise  it  is  supposed 
prove.    An  underwriter  must  make  a  strong  case,  after 
nitting  his  liability:  but  until  he  has  paid  the  money,  he  is 
liberty  to  avail  himself  of  any  defence,  which  the  facts  or 
(  law  of  the  case  will  furnish."    It  is  quite  evident,  that 
Lordship  here  considered  an  adjustment  as  shifting  the 
rthen  of  proof  from  the  assured  to  the  underwriter;  but 


(a)  1  Camp.  134.         {h)  See  fiilby  r.  Lumby,  2  East,  469. 
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by  no  means  shutting  out  the  latter  from  any  ground  ^ 
defence,  which  either  the  law  or  the  £EU^t8  would  supply,  t 
the  particular  case  the  jury  thought  the  letter  reUed  upor 
would  have  made  no  difference ;  but  it  was  submitted  to  thd 
consideration  by  Lord  EUenborough :  and  the  phdntiff  had 
verdict  (a). 

An  adjurtment  '^^^  Other  case  was  that  of  SheppardY,  Chewier  (6),  whei 
is  not  binding        plaintiff  in  an  action  on  a  policy,  from  Liverpool  to  IV 

upon  an  under-  *       «^  •  ^  * 

writer,  if  hit  vence,  with  or  without  letters  of  marque,  had  given  in  evideiu 
diwni^the^  an  adjustment  on  the  policy  signed  by  the  defendant,  ar 
rtMcw^^^^  proved  that,  previously  to  its  being  signed,  an  account  hi 
which^un-  been  posted  up  at  LhycTs,  which  the  defendant  must  hii 
would  be  dit.  seen,  stating  that  the  ship  on  her  way  out  had  chased  eveij' 
thov|vhe  thing  that  she  saw,  and  had  at  last  been  captured  in  the  Gtt 
bad,  then,  the  Qf  Gibraltar^  throuirh  the  cowardice  and  mismanairemeDt  of 

moans  of  ac-  »  o  o 

qnainting  him-  the  master.  The  defendant,  when  he  signed  the  adjustmeDt, 
self  with  them.  ^ likely  the  ship  should  have  been  lost  hf 
cowardice,  when  the  captain  was  killed  in  the  engagemeot 
On  the  part  of  the  defendant  it  was  proved,  that  the  8% 
from  the  time  of  her  sailing  from  Liverpool,  had  been  in  the 
constant  habit  of  cruizing  for  prizes;  and,  therefore,  it wai 
said  to  be  a  deviation.  On  the  other  side  it  was  contended, 
that  as  no  fraud  was  practised  upon  the  defendant,  when  he 
signed  the  adjustment,  and  as  the  notice  had  informed  \am 
of  the  supposed  deviation,  it  was  to  be  considered  as  ooo- 
elusive  against  him.  But 

Lord  EUenborough  said,  the  adjustment  was  primdfaekf 
evidence  against  the  defendant :  but  it  certainly  did  not  bind 
him,  unless  there  was  a  full  disclosure  of  the  circumstances  of 
the  case ;  unless  they  were  all  blazoned  to  him  as  they  reiDf 
existed  (c).  Therefore  if  the  jury  should  think  that  the 
defendant,  by  reading  the  notice  stuck  up  at  LhytTs^hwi  iSf 
attention  drawn  only  to  the  manner  in  which  the  ship  V 
captured,  and  was  not  roused  to  the  previous  deviation  with 


(a)  And  sec  Gammon  v.  13cvcr-       (/>)  1  Camp.  274. 
ley,  8  Taunt.  1 1 9.  (c)  Reyner  v.  Hall,  4  Taunt.  / 
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wliich  he  afterwards  became  acquainted,  his  liability  to  the 
Assured  would  be  discharged,  notwithstanding  the  adjust- 
-wnewtU    His  remark,  when  he  signed  the  adjustment,  seems 
Co  show,  that  he  had  then  only  considered  the  conduct  of 
t.lme  master  at  the  moment  of  the  capture ;  and  the  expression 
of*  the  ship  having  chased  everything,  did  not  of  necessity 
ixnply  a  deviation,  since  from  carrying  a  letter  of  marque  she 
vnight  be  considered  as  at  liberty  to  chase,  so  that  she  con- 
tinued in  the  line  of  the  voyage/' 

An  adjustment  and  payment  shall  not  prevent  a  mistake  But  where 
being  set  right,  if  there  be  a  mistake  in  fact.   But  where  £;^';;,^^'Jf 
tliere  is  a  full  knowledge  of  the  circumstances,  and  the  the  facts,  and 
a^ssured  claim  and  receive  a  premium  due  upon  the  arrival  of  made,  the 
a  ship  (which  he  has  no  right  to  do,  till  the  risk  is  ended,  resort  ag^'to 
Mid  the  settlement  of  the  whole  made)  he  cannot,  without  an  theuiiderwriier 

'  '  .in  any contin- 

express  stipulation,  resort  again  to  the  underwriter  in  any  gencyofthe 
^fler  contingency  of  the  adventure.    And,  therefore,  it  has 
been  held  in  May  v.  Christie  (a),  that  where  a  ship  having 
been  seised  by  the  Dutch  government  was  liberated,  upon  a 
bend  being  given  by  the  agent  of  the  assured,  and  upon  its 
*STifaI  at  the  place  of  destination,  the  policy  was  adjusted, 
the  assured  claimed  and  received  the  premium  due  upon 
^^36  arrival  of  the  ship,  but  the  vessel  and  cargo  were  after- 
guards condemned ;  the  loss  occasioned  by  the  bond  being  put 
force  could  not  be  made  a  charge  upon  the  underwriter. 
The  indorsement  of  the  adjustment  on  the  policy  with  the  Theproduction 
of  the  underwriter  struck  out  does  not  prove  the  J^th anadjost- 
^^yment  of  the  sum  so  adjusted.    In  a  case  at  Guildhall,  ^^^^l'^^^"^^ 
^^S9,  when  the  policy  was  produced,  it  appeared  that  an  underwriter's 
^idjostment  of  thirty  per  cent.,  was  indorsed  upon  it,  with  the  Through^is  not 
^^«ne  of  the  defendant,  run  through  with  a  pen.  It  was  con-  ^^^nt.*"^ 
^^nded  for  the  defendant,  with  the  adjustment,  and  the  name 
through  was  proof  of  payment.    But  Lord  Tenterden 
^^id^    that  the  evidence  was  not  sufficient  to  prove  the  pay- 
^nt ;  that  he  had  often  known  it  to  happen  that  the  name 


(ri)  1  Holt,  07. 
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was  then  struck  off  a  policy i  on  the  faith  of  an  adjtiatmeo 
where  nothing  was  paid,  but  an  arrangement  made  to  pay  i 
a  future  time."   Other  evidence  was  then  given  of  the  pa; 
ment,  and  the  defendant  had  a  verdict  (a). 
If  at  the  time      S.  One  rule  relative  to  adjustments  remains  still  to  1 
menTthe  im-    mentioned,  which  is,  that  if  an  insurer  pay  money  for  a  tot 
donirritep  pavs  jQgg  ^nd  in  fact  it  be  so  at  the  time  of  adjustment ;  if  it  aftc 

agforatotal  '  ,       i      i  « 

loss,  and  it  turn  wards  tum  out  to  be  only  an  average  loss,  he  shall  not  recov< 
to  be  only  back  the  money  so  paid  to  the  insured.  But  substanti 
he d!aUw)t°^'  justice  is  done  by  putting  him  in  the  place  of  the  insure 
recover  the      and  giving  him  all  the  advantages  that  may  arbe  from  t! 

money  back ; 

but  he  stands  salvage. 

the^asmii^^^     This  rule  was  settled  by  the  King's  Bench  in  the  ye 

bJn^tof  ^  ^"  ^*  *®  ^ 

salvage.         for  2001.  upon  an  indebiiaius  assumpsit^  for  so  much  moo 

had  and  received  to  the  use  of  the  plaintiff.    Non  assump, 

was  pleaded,  and  issue  joined.  It  was  brought  by  the  insui 

against  the  insured,  to  recover  back  what  he  had  paid  hi 

At  the  trial  a  case  was  reserved  for  the  opinion  of  the  Coa 

The  facts  were ;  that  a  policy  had  been  underwritten  by  t 

plaintiff,  for  the  insurance  of  any  of  the  packet  boats  tli 

should  sail  from  Lisbon  to  Falmouth,  or  such  other  port 

England  as  his  Majesty  should  direct,  for  one  whole  yej 

commencing  the  1st  of  October,  1763,  and  to  continue  to  t 

1st  of  October,  1764,  inclusive,  upon  any  kinds  of  goods  a: 

merchandises  whatsoever :  and  it  was  agreed  that  the  goo 

and  merchandises  should  be  valued  at  the  sum  insured  • 

such  packet-boat,  without  farther  proof  of  interest  than  t 

policy,  and  to  make  no  return  of  premium  for  want  of  intere 

being  on  bullion  or  goods. 

The  case  then  states,  that  the  defendant  had  an  interest 

bullion  on  board  the  Hanover  packet,  being  one  of  the  Kin^ 

packets  between  Lisbon  and  Falmouth;  that  on  the  ^d 

December,  1763,  it  was  totally  lost  off  Falmouth,  in  a  voya, 

between  Lisbon  and  Falmouth;  and  the  loss  was  adjust 


(a)  Adams  v.  Sanders,  M.  &  M.  373         {b)  4  Burr.  1966. 
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in  writing  under  the  policy,  in  the  words  following: — 
.Adjusted  a  loss  on  this  policy  at  100/.  per  cent.,  the 
J^amaver  packet,  Captain  Sherbom,  being  totally  lost  at 
J^lalmouth.  Should  any  salvage  hereafter  be  recovered,  the 
Bured  promises  to  refund  to  the  insurer  whatever  he  may 
recover,  in  such  proportion  as  the  sum  insured  bears  to 
I  e  whole  interest.  London,  23rd  October,  1764,  for  Richard 
Serard,  Michael  Firth." 

The  insurer  paid  the  whole  money  insured,  which  was 
^^"TM  April,  1765,  the  iron  trunk,  which  contained  all  the  bullion, 
^•^«  fished  up;  and  thereby  all  the  bullion  was  recovered 
'^^ithout  prejudice,  and  delivered  to  the  defendant.  The 
d  ^sfendant's  expense  of  salvage  amounted  to  63/.  8s.  2d.,  and 
^S^s^QCting  that  sum  fpr  salvage,  the  net  proportion  of  his 
sl:mare  came  to  806/.  Us.  9d.  The  plaintiff's  proportion 
^Sm^reo^  in  respect  of  his  subscription,  amounted  to  48/«  4^., 
^wSiich  was  paid  into*Court. 

The  question  was,  whether  the  plaintiff  was  entitled  to 
r? 

The  Court  held,  that  this  was  a  policy  of  a  peculiar  sort; 
i  that  it  was  good  within  the  exception  of  the  19  Geo.  2, 
37,  which  says,  that  certain  policies  of  a  particular  form 
l^all  be  void,  except  on  effects  from  any  port  in  Europe  or 
America,  in  the  possession  of  the  crowns  of  Spain  or  Portugal. 
C^lis  b  a  mixed  policy:  partly  a  valued  policy,  partly  an 
one :  it  is  a  valued  policy,  and  fairly  so,  without  fraud 
'  misrepresentation.  Therefore  the  loss  having  happened, 
^  insured  is  entitled  to  recover  as  for  a  total  loss.  The 
^^^surer  agreed  to  the  value,  and  cannot  be  allowed  to  dispute 
The  insured  has  received  the  money  for  a  total  loss ;  and 
ere  b  no  want  of  conscience  in  retaining  it.  The  cases 
^ted  at  the  Bar  only  tend  to  show,  that  where  it  appears, 
ifore  adjustment  to  be  but  an  average  loss,  the  underwriter 
^l^all  pay  no  more  than  the  real  damage ;  the  reason  of  which 
^^cisicm  is,  that  the  insured  must  show  the  whole  case  as  it 
^'^ei)  stood.  But  in  the  present  case,  there  was  a  total  loss 
^he  time  of  the  adjustment.    The  adjustment  in  this  case 
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makes  an  end  of  the  question.  Here  it  a  solemn  abaDdoiK 
ment,  and  a  solemn  agreement,  that  the  insurers  shall  be 
content  with  salvage,  in  such  proportion  as  the  sum  insved 
bears  to  the  whole  interest"  There  was  a  total  loss  at  the 
time  of  the  adjustment  (which  is  the  same  as  if  the  damages 
had  then  been  recovered  in  an  action.)  Here  is  no  sort  of 
fraud,  nor  anything  that  is  against  any  law :  and  to  refund 
more  than  in  that  proportion  would  be  contrary  to  the  UIlde^ 
writer's  own  agreement.  Therefore  the  nett  proportion  only, 
in  respect  to  the  plaintiff's  subscription  after  deduction  of 
salvage,  ought  to  be  returned,  and  that  is  paid  into  Court. 
The  posiea  was  ordered  to  be  delivered  to  the  defendant 
Rut  where  a  But  where  a  compromise  has  been  entered  into  by  the 
SXiwrlmcr-  underwriters,  they  cannot,  at  a  future  period,  make  a  claim 
ed  into  by  the   for  restitution.    And,  therefore,  in  the  case  of  Blaawpat  t. 

underwritere, 

they  can  make  Da  Costa,  (fl)  it  was  held,  that  where  satisfaction  had  been 
puUtutbn^t  a  ^^^^^  under  a  commission  for  distribution  of  prizes  to  the 
future  period,  assured,  such  of  the  underwriters  as  had  paid  were  entitkd 
to  restitution,  but  that  the  Royal  Exchange  Company,  with 
whom  the  ship  had  been  insured  for  l,5(X)iL,  and  who  bad 
compounded  for  their  loss  and  renounced  salvage,  were  not 
entitled. 

And  in  a  very  recent  case  of  Brooks  v.  M'DonneU,{b)  is 
the  equity  side  of  the  Court  of  Exchequer,  where  an  insnr- 
ance  was  effected  on  goods  on  board  a  ship  consigned  ur 
Buenos  Ayres,  and  the  ship,  with  the  cargo,  was  captured  bjT 
the  Brazilian  government,  and  condemned  for  an  attempted 
breach  of  blockade:  and  a  notice  was  given  of  the  capture  by 
the  assured  to  the  underwriters,  and  an  offer  made  to  aban- 
don ;  but  the  underwriters  declined  the  offer  to  abandon,  and 
after  some  negotiations,  it  was  arranged,  that  by  payment  bj 
the  underwriters  of  per  cent  on  the  sum  insured,  tbe 
policy  should  be  delivered  up  to  be  cancelled :  and  sone 
years  afterwards,  in  pursuance  of  a  convention  between  GnsC^ 


(a)  I  Eden,  130. 

(6)  1  Young  &  Coll.  500 ;  and  see  Tunno  v.  Edwards,  12  £ast,4S8. 
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-i^mn  and  the  BraziUan  government,  the  goods  were 
I^red  by  the  latter  government  to  be  restored  to  the 
ncrs,  and  compensation  made :  and  a  claim  was  made  by 
»  underwriters  to  the  whole  or  part  of  the  sum  awarded  for 
npensation,  it  was  held,  that  the  underwriters  having 
slined  the  ofier  to  abandon,  the  payment  of  the  85/.  per 
xt^  was  a  compromilie  of  their  liability  under  the  policy,  and 
a^  they  were  not  entitled  to  any  portion  of  the  sum  awarded 
r  compensation, 

SECTION  XVI. 

GENERAL  AVERAGE. 

Having  in  the  preceding  section  considered  the  two 
descriptions  of  losses  which  happen  to  the  assured  by  the 
perils  of  the  sea,  and  which  are  borne  by  the  underwriters 
■ccording  to  the  contract  of  which  we  are  treating,  and 
i^llecting  that  the  first  description  of  loss,  which  was  a 
total  loss  of  the  thing  insured,  either  absolute  in  the  first 
'istance,  and  without  any  interference  on  the  part  of  the 
''^ured,  or  a  constructive  total  loss  in  which  the  thing 
'sured  remained  in  specie,  or  in  the  case  of  capture,  in 
hich,  after  a  ship  had  been  taken,  the  assured  were  by  law 
^titled  at  once  to  abandon  to  the  underwriter;  and  the 
^nd  description  which  we  considered,  were  what  are. 
'operly  called  average  losses  (because  they  are  equally 
^tributed  among  the  different  underwriters,  each  paying 
^  proportion  of  his  subscription),  and  they  differ  essentially 
^in  total  losses,  because  there  may  be  many  average  losses 

the  voyage,  and  many  average  losses  as  well  as  one  total 
but  there  cannot  be  more  than  one  total  loss,  for  when 
^at  occurs,  the  adventure  is  at  an  end. 

The  memorandum  which  has  just  been  the  subject  of  our 
'^uiries,  is  intimately  connected  with  the  second  kind  of 
*(s,  viz.,  the  average  loss:  for  we  have  just  seen  that  by  its 
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terms  the  underwriter  exempts  himself  from  any  liability  to 
average  loss  in  articles  of  a  certain  description,  particularly 
specified  in  the  memorandum:  with  regard  to  others,  also 
specified,  he  exempts  himself,  unless  the  average  loss  amounts 
to  three  or  five  per  cent.,  with  this  general  condition  over- 
riding the  memorandum,  "  unless  the  average  be  general,  or 
unless  the  ship  be  stranded."  The  latter  part  of  this  condi- 
tion has  been  treated  of  in  the  preceding  section :  it  now 
becomes  our  object  to  inquire  what  a  "  general  average**  is, 
and  what  laws  and  rules,  founded  upon  law,  and  the  practice, 
custom,  and  usage  of  merchants,  for  enforcing  the  benefits 
and  advantages  for  which  it  was  in  the  earliest  times  founded, 
and  its  principles  regulated  and  established. 

The  late  Lord  Tenierdent  in  his  Treatise  on  Shippings 
which  is  so  justly  celebrated,  thus  commences  his  chapter 
upon  this  important  subject.  I  shall  not  hesitate  a  moment 
in  availing  myself  of  that  learned  writer  and  Judge's  remarks 
on  that  commencement,  on  the  term  "  general  average.*'  He 
says,  Having  thus  treated  of  the  respective  duties  of  the 
owner  and  merchant,  I  now  proceed  to  the  consideration  of  a 
subject  which  is  equally  a  duty  of  the  one  and  the  other, 
namely,  the  general  contribution  that  is  to  be  made  by  all 
parties  toward  a  loss  sustained  by  some  for  the  benefit  of  all. 
This  contribution  is  sometimes  called  by  the  name  of '  general 
average,'  to  distinguish  it  from  special  or  particular  average, 
a  very  incorrect  expression,  used  to  denote  every  kind  of 
partial  loss  or  damage  happening  either  to  the  ship  or  cargo 
from  any  cause  whatever  (a) ;  and  sometimes  by  the  name  of 
'  gross  average,'  to  distinguish  it  from  customary  average, 
mentioned  in  the  bill  of  lading,  which  latter  species  is  some- 
The  principle  times  also  Called  *  petty  average.'  The  principle  of  tliis 
eonufbution'*^  general  contribution  is  known  to  be  derived  firom  the  ancient 
is  derifed  from       of  Rhodes,  being  adopted  into  the  Digest  of  Justinian^ 

(a)  If  the  learned  author  applies  insurancey  I  cannot  acquiesce  in 

the  tenn  "incorrect  expression"  his  remark;  for,  it  is  the  word  used 

to  its  use  in  marine  insurance  in  the  policy  where  the  word  por/Mi/ 

treatises  or  actions  of  policies  of  never  ap^icars. 
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with  an  express  recognition  of  its  true  origin.  The  wisdom  theincientUw 
3Xid  equity  of  the  rule  will  do  honor  to  the  memory  of  the  being  adored 
sCate  from  whose  code  it  has  been  derived,  as  long  as  mari-  ^^^^nU^^ 
time  commerce  shall  endure.    The  principle  of  the  rule  has  •within  exppws 

'        *  ^  ^      recognition  of 

been  adopted  by  all  commercial  nations,  but  there  is  no  prin-  iu  true  origin, 
ciple  of  maritime  law  that  has  been  followed  by  more  varia- 
tions .in  practice.    The  modem  ordinances  of  the  several 
continental  states  of  Europe  differ  from  each  other  in  many 
particulars  relating  to  this  general  contribution,  and  the 
JFrench  ordinance  establishes  a  different  mode  of  contribution 
io  different  cases.   An  enumeration  of  these  varieties  would 
Furnish  little  entertainment  or  instruction  to  an  English 
reader ;  discordant  rules  rather  serve  to  perplex  the  choice 
tlian  to  guide  the  judgment   The  determination  of  Engttsh 
Courts  of  Justice,  fiimish  less  of  authority  on  this  subject 
than  on  any  other  branch  of  maritime  law,  there  being  few 
reported  cases  of  questions  either  between  the  parties  liable 
to  contribution  in  the  first  instance,  or  between  a  party  so 
liable  and  an  assurer,  from  whom  indemnity  has  been  sought. 
Hie  work  of  Magens  contains  a  variety  of  cases  of  adjust- 
ment of  average  by  consuls  and  Courts  abroad,  and  by 
merchants  at  home,  detailed  with  the  tedious  forms  of  the 
i^Qtarial  office,  but  accompanied  by  some  very  judicious 
'^marks.    Much  useful  information  upon  this  subject  is  to 
^e  found  in  Mr.  Park's  System  of  Marine  Insurances,  and 
"^^40  in  the  publication  by  Serjeant  Marshall^  on  the  same  ^ 
^^bject"   I  shall  of  course  myself,  in  detailing  the  law  on 
subject,  have  occasion  to  follow  not  only  the  guides 
^^liich  this  learned  author  pointed  out,  but  in  a  great  measure 
derive  the  matter  which  it  is  my  business  to  give  as  fully 
correctly  as  I  am  able,  from  the  treatise  of  the  learned 
"^^or  himself. 

The  first  case  which  appears  to  have  been  argued  in  our 
^^orts  of  Justice,  on  the  subject  of  general  contribution,  is 
case  of  Wilson  and  another  v.  Smith  (a),  tried  before 


(a)  Baported  in  3  Burr.  p.  1550,  and  Black.  Rep.  p.  507. 
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Lord  Mansfield,  at  Guildhall,  on  15th  February  1764! :  lol 
afterwards  argued  in  the  same  year,  B.  R.,  4*  Greo*  3,  TiioRt; 
Term.  And  I  may  add,  that  having  mentioned  the  gudei 
on  this  subject,  we  may  expect  to  derive  the  greatest  anal- 
ance  from  that  learned  Judge,  whose  words  in  many  instancn, 
I  have  had  the  advantage  of  copying  into  this  Treatise,  on  the 
principles  of  the  law  of  marine  insurance. 

It  Mras  an  action  on  a  policy  of  insurance,  brought  for  the 
recovery  of  5&.  I9s.  Sd.  per  cent,  being  the  damage  received 
by  the  cargo  of  wheat  on  board  the  Boseawen,  insured  at  ind 
from  Lancaster  to  Rotterdam.  The  policy  was  in  the  ordi- 
nary form.  And  the  assurers  were  to  be  free  from  avenge 
under  3/.  per  cent,  unless  general,  or  the  ship  shall  be 
stranded.  The  policy  was  thus  underwritten :— N.  B.  con 
and  fish  are  warranted  free  from  average,  unless  geneni,  or 
the  ship  be  stranded.  Sugar,  tobacco,  flax,  hides,  and  stun, 
are  warranted  free  from  average  under  5L  per  cent;  and 
other  goods  free  from  average  under  SL  per  cent.,  nrim 
general,  or  the  ship  be  stranded.'*  On  her  voyage  to  Rotter- 
dam the  vessel  met  with  a  violmt  storm,  and  was  by  and 
through  the  force  of  the  winds  and  stormy  weather,  ob^ed 
to  cut  away  and  leave  her  cable  and  anchor  for  the  safety  ef 
the  ship  and  cargo,  and  was  ako  greatly  damaged,  wal 
obliged  to  run  to  the  first  port  {Liverpool)  to  refit,  and  tbt 
the  expense  of  refitting  amounted  to  S8l.  I5s.  per  cent  The 
hatches  were  not  opened  at  Liverpool,  but  she  sailed  aol 
reached  Rotterdam  and  there  landed  her  cargo.  Thatupei 
unloading  the  wheat,  it  appeared  that  it  had  received  damap 
from  the  storm  to  the  amount  of  B6L  I9s.  8d»  per  cent  Tk 
single  question  was  (upon  the  true  construction  and  meariflf 
of  the  words  "  free  from  average  unless  general,  or  the  sbipk 
stranded.")  Whether  the  plaintiffs  can,  under  the  ciroiM- 
stances  of  this  case,  recover  in  this  action  for  the  damage  d 
56/.  I9s.  8d.  per  cent,  (the  other  matter  not  being  disputed.) 
There  were  two  arguments  at  the  Bar,  the  first  by  Dumsg 
for  the  plaintiffs,  and  Morton  for  the  underwriters.  Tbcjf 
quoted  no  common  law  cases  on  either  aide.   Mr.  Dummigs 
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arj^ument  tended  in  general  to  shew  tbat  these  words 
amounted  to  a  condition^  which  condition  would  render  it 
free  from  average,  unless  in  two  events,  viz. ; — a  general 
mwerage,  or  a  stranding  of  the  ship :  but  if  either  of  these 
two  events  happen,  then  to  be  liable  to  average. 

Mr.  Dmming  said,    that  this  clause  now  in  question  was 
fivst  introduced  about  the  year  174d,  before  which  time,  he 
■aid,  assurers  were  liable  to  every  injury  that  happened  to 
the  goods  insured.    This  clause  or  memorandum  was  intro- 
duced to  deliver  the  assurers  from  small  averages,  and  was 
thooght  to  have  been  a  better  method  of  attaining  that  end, 
thm  adapting  the  premium  to  the  nature  of  the  commodity, 
as  H  might  happen  to  be  more  or  less  Uable  to  perish  or  suffer ; 
which  method  would  have  made  the  policy  too  complicated ; 
uid  which  the  Dutch  had  first  tried,  and  afterwards  altered.'* 
Re  argued  that  there  was  here  a  general  average,  which 
cminsted  in  a  part  being  destroyed  for  the  sake  of  saving  the 
whole.   Mr.  Morton  argued  that  the  meaning  and  intention 
of  the  policy,  that  the  assurers  should  not  be  answerable  for 
any  average  loss  or  damage  to  the  goods  insured.   A  general 
Average,  he  said,  was  a  general  contribution  of  the  owners  of 
^he  goods  on  board  (where  part  is  destroyed  to  preserve  the 
^hole)  in  proportion  to  their  concern.    If  another  man's 
S^Mds  had  been  thrown  overboard  to  save  the  whole  cargo, 
the  owners  of  the  wheat  must  then  have  been  liable  to  general 
^Terage  in  proportion  to  the  value  of  their  wheat.   If  the 
^Kiip  had  been  stranded,  the  assured  might  have  abandoned, 
^pon  a  general  average,  the  assurer  stands  in  the  place  of  the 
^^imer  of  the  goods :  and  upon  a  total  loss  is  entitled  to  what 
*tiiy  be  saved.    A  general  average  is  a  contribution  by  non- 
'^fierers,  towards  the  loss  of  those  who  have  suffered  for 
^kc  preservation  of  the  whole.   But  there  is  nothing  in  the 
present  case  that  can  render  the  assurers  liable  to  an  average 
of  this  wheat  insured  by  them. 

On  the  second  argument  Sir  Fletcher  Norton^  (A.  O.)  for 
^  plaintiflb,  and  Serjeant  Burland  for  the  defendant. 
Sir  Fletcher  Norton  mentioned  a  case  before  Lord  C.  J. 
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RjfdeTt  1754^  between  CantiUan  and       Londom  Aesmrance 
Companjft  upon  an  insurance  on  corn,  with  such  a  clause  as 
this ;  and  the  ship  being  stranded,  the  pUntiff  recorered  an  j 
average  loss  of  about  SOL  per  cent*   For  Lord  C.  J.  Ryder 
and  a  special  jury  looked  upon  this  as  a  condition  :  and  that  ^ 
by  the  ship's  being  stranded,  the  assured  was  let  in  to  claim  m- 
his  whole  average  loss.    After  which  determination,  that  ^ 
company  (he  said)  had  altered  that  clause  in  their  insurances,  «  i 
by  omitting  the  words  "  or  the  ship  be  stranded"  (a). 

Serjeant  Burland  argued,  that  the  insurer  was  to  pay  no  ^ 
average,  unless  in  the  case  of  a  general  calamity.    It  is  a 
general  discharge  from  all  average,  except  in  the  two  cases 
particularly  specified,  (which  two  cases  are  quite  dutinct  and  Mj^ 
unconnected). 

The  general  contribution  and  particular  average  have  n<M»i 
connection  with  each  other. 

The  case  was  ordered  to  stand  over  for  the  ofMnion  of  th^m  m 
Court :  and  on  the  10th  July  1764,  Lord  Mansfield  delivere<E3»^ 
that  opinion  to  this  effect ; — 

Policies  of  assurance,  according  to  their  present  form  ar»'— v 
very  irregular  and  confused :  an  ambiguity  arises  in  ihf  w  m 
from  their  using  words  in  different  senses,  particularly  in  tb»« 
use  of  this  word  'average  *  (fi).  It  is  used  to  signify  a  contribiK:^ 
tion  to  a  general  (c)  loss:  and  it  is  also  used  to  signify 
particular  partial  loss. 

Sir  Henry  Spehnan,  in  his  Glossary,  under  the  wor-3 

avergium,**  says,  —  ''It  is  detrimentum  quod  vehend 
mercibus  accidit:  ut  fluxio  vini  frumenti  corruptio,  merciuM 
in  tempestatibus  ejectio :  quibus  adduntur  vecturse  sumpti0 
et  necessarise  alisB  impensse.   De  averagiis  quo  mercium 
navibus  projectarum,  distribuendis,  vetus  habetur  statutuv 
non  impressum  eujus  exemplar  apud  me  extat.**  (Lot 
Mansfield  observed  that  he  had  never  met  with  that  statute 

(a)  In  later  times  they  have  since  poUcy,  and  the  difficulty  of  and 

restored  it.  standing  the  term  "  avaaga." 

(6)  There  haa  been  a  great  deal  (e)  Bat  never  without  the  w 

of  nonsense  talked  in  the  books  "  general"  applied  lo  it. 
about  the  confused  form  of  the 


sitt.  XVI,]  General  Average. 


497 


The  word  "  unless,**  means  the  same  as  "  except,**  and  is  not 
^Im  eonstraed  as  a  condition  in  the  sense  that  the  counsel 
bt  the  plaindffi  would  have  it. 

The  words    free  from  average  unless  general/*  can  never 
QMiii  to  leave  the  assurers  liable  to  any  particular  averagct 
It  ii  dear  that  the  plaintiffs  ought  not  to  recover,  and  the 
judgment  ought  to  be  for  the  defendant'* 

Magens  (a)  says,  that  whatever  the  master,  with  the  ad-  Mageni. 
▼ice  of  his  officers  and  sailors,  deliberately  resolves  to  do  for 
tiie  preservation  of  the  whole,  in  cutting  away  masts  or  cables, 
ov  m  throwing  goods  overboard  in  order  to  lighten  the  ship, 
wlieh  is  meant  by  the  term  jettison,  is  in  all  places  permitted 
tobe  brought  into  a  general  or  gross  average ;  in  which  all 
wlko  are  concerned  in  the  ship,  freight,  and  cargo,  are  to 
an  equal,  or  proportional  part  of  the  loss  which  was 
mcurred  for  the  common  welfare ;  and  it  must  be  made 
good  by  the  assurers  in  such  proportions  as  they  have 
underwritten." 

In  the  works  of  writers  upon  commercial  affairs,  we  very  Beawes. 
often  meet  with  the  word   contribution,"  also  signifying  the 
thing  thus  described;  and  in  a  marine  sense    average'*  and 
'  contribution  **  are  synonymous  terms  (A). 

In  treating  of  the  subject,  I  shall  follow  the  usual  division 
of  it  mto  three  heads,  viz. : — 

I.  The  cases  in  which  a  general  contribution  is  to  be  made. 
H  The  articles  which  are  to  contribute. 
OL  The  mode  in  which  the  contribution  is  to  be  made. 
L  The  rule  of  the  Bhodian  laws  is  this : — If  goods  are  The  cases  in 
^^*>wra  overboard,  in  order  to  lighten  a  ship,  the  loss  in-  ^l^ntribution 
c«md  &r  the  sake  of  all  shall  be  made  good  by  the  contri-  ^  ^  ^ 
^^vfai  of  all  (c).   And  it  was  resolved  in  MouMe's  case  (cQ, 
'^tt  action  brought  for  a  casket,  by  Mouse,  and  a  hundred 

Mtt.  coBtributione  sarciaUnr,  quod  pro 

0)  BtiWM.  omnibus  datum  est 

(«)  Dig.  1,  !•   Lege  Rhodia  ca-  (cO  12  Co.  63 ;  mentioned  also  in 

mm,  vt  si  lovanda  navis  gratia  Bird  o.  Astock,  2  Bulat.  2S0. 

ktUrn  mereium  factas  sit,  omnium 
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and  thirteen  pounds  taken  and  carried  away.  The  case  was, 
that  the  ferryman  of  Gravesend  took  forty-seven  passengers 
into  his  bargCi  and  Mouse  was  one  of  them ;  and  the  barge 
being  on  the  water,  a  great  tempest  arosci  and  a  stroDg  wind, 
so  that  the  barge  and  all  the  passengers  were  in  danger  of 
being  drowned,  if  a  hogshead  of  wine  and  other  ponderous  ^ 
things  had  not  been  thrown  out  for  the  safeguard  of  the  lites^ 
of  the  men.  It  was  resolved,  per  toiam  Curiam^  that,  in  rssf^j 
of  necessity,  for  the  saving  of  the  lives  of  the  passengen^  ie^ 
was  lawful  for  the  defendant,  being  a  passenger,  to  cast  th^ 
casket  of  the  plaintiff  out  of  the  barge,  with  the  other  tfaii^g^ 
in  it ;  for    quod  quis  ob  iutelam  corporis  sui  feceris  eime  ^ 
fecisse  videtur,**  to  which  the  defendant  pleads  all  this  sp^a 
cial  matter;  and  the  pUntiff  replies,  **de  ugmrid  eud  proprSlm 
absque  taU  causd.**   And  this  issue  was  tried  :  and  it  mmm 
proved  directly  that,  if  the  things  had  not  been  cast  out 
the  barge,  the  passengers  had  been  drowned;  and  thm^ 
levandi  causd!*  they  were  ejected,  some  by  one  paaaengear, 
some  by  another.  And  upon  this  the  plamtiff  was  nonsuite^l 
It  was  also  resolved  that,  although  the  ferryman  surchargge 
the  barge,  yet,  for  safety  of  the  lives  of  passengers  in  such  s 
time  and  accident  of  necessity,  it  is  lawful  for  a  piissenger 
cast  the  things  out  of  the  barge :  and  the  owners  shall  hawv 
their  remedy  upon  the  surcharge  of  the  ferrynuu,  fiw  llw 
fault  was  with  him  in  the  surcharge.   But  if  no  surchar^ 
were,  but  the  danger  accrued  only  by  tbe  act  of  God,  as  bj 
tempest,  no  default  being  in  the  ferryman,  every  one  m^bi 
to  bear  his  loss  for  the  safeguard  and  life  of  a  man;  Ibr 
"  interest  rei  pubUcne  quod  homines  conserventur,^  8  Ed.  4 
S3,  &c.;  1SH.8,  15;  S8H.8;  Dyer,96.  Soifateap0^ 
arise  in  the  sea,    levandi  navis,**  and  for  the  salvation  of  i3b^ 
lives  of  men  it  may  be  lawful  for  passengers  to  cast  over  ii^ 
merchandises,  &c. 

Beawes  is  of  opinion  that,  in  order  to  make  the  act 
throwing  the  goods  overboard  legal,  three  things  must  con^ 
^      ^  cur:— 

Merc.  148.        Ist,  What  is  so  condemned  to  destruction  be  in  conse- 
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enoe  of  a  deliberate  and  voluntary  consultation  held  be^ 
Ben  the  master  and  men. 

flidly,  That  the  ship  be  in  distress^  and  that  sacrificing  a 
rt  be  necessaiy  in  order  to  preserve  the  rest. 
MIy,  That  the  saving  of  the  ship  and  cargo  be  actually 
tag  to  the  means  used  with  that  sole  view. 
Mb**  J.  P€urk  observes. that  the  second  point  of  these  three 
(positions  is  alone  necessary*'  (a),  and  thereforci  in  a  case  of 
Her  V.  Wildman  (b),  where  goods  were  thrown  overboard 
prevent  them  falling  into  the  hands  of  the  enemy,  thisi 
ogh  jettison,  in  tiie  general  meaning  of  the  term,  was  held 
;  to  be  the  subject  of  a  general  average^ 
Ahevious  deliberation,  if  there  be  time  to  deliberate,  and  a 
s  ch<»ce  of  the  heaviest  and  most  cumbersome  articles, 
y  be  proof  of  the  necessity  and  propriety  of  the  act.  But 
ly  are  not  the  only,  and  ought  not  to  be  considered  as  the 
endal  proofs.  So  dedded  in  the  case  of  Birhley  and  others 
P^mgr49ve  (c)»   Indeed,  in  such  a  case,  as  in  many  others, 
doee  a  compliance  with  form  at  a  period  of  supposed 
iger»  has  very  justly  excited  a  suspicion  of  fraud  id). 
!t  appears,  also,  by  the  laws  of  Wisbuy  (^),  that  in  an  emer-  l>aws  df 
icy  of  such  a  nature  as  to  justify  lightening  the  ship,  it  ^'^^^ 
I  necessary  to  consult,  first,  the  owners  of  the  goods,  or 
lereargo ;  but,  if  they  would  not  consent,  the  merchandise 
^t,  notwitiistanding  their  refusal,  be  ejected,  if  it  appeared 
Mtary  to  the  rest  of  the  people  on  board :  a  regulation 
lently  founded  in  necessity,  to  prevent  the  sordid  indivi- 
il  from  obstructing  a  measure  so  essential  to  the  general 


!f  Ae  ship  ride  out  the  storm,  and  arrive  in  safety  at  the 
t  of  destination,  the  captain  must  make  regular  protests, 
I  most  swear-MU  which  oath  some  of  the  crew  must  join 


)  lBa8t,280.  StBeshothiicase    Consolato del Mare» c. 47, 48, 49« 
BStancea  of  what  comes  under       (e)  Art  20. 
'  liead"  of  general  aTertge.*'        (/)  Laws  of  Oleron,  art.  8. 


rty(/). 


)  Fnk  Ins.  379. 
)  3B.& A.398. 


(if  j  See  Abbott  on  Ship.  6Ui  edit 
427;  1  Emerigon,  torn.  1,  p.  605| 
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---that  the  goods  were  thrown  overboard  for  no  other  cauac 
but  for  the  safety  of  the  ship  (a). 

In  all  countries,  however,  and  in  all  cases,  it  is  juatlj 
required  of  the  master  that  he  draw  up  an  account  of  the 
jettison,  and  verify  the  same  by  the  oath  of  himself  or  aonia 
of  his  crew,  as  soon  as  possible  after  his  arrival  at  any  par- 
that  there  may  be  no  opportunity  to  purloin  goods,  and  th^ 
pretend  they  were  cast  over  in  the  hour  of  danger  (b). 

It  is  evident,  that  from  one  of  the  rules  above  stated,  th«^ 
there  can  be  no  contribution  without  the  ejection  of  someanrf 
the  saving  of  others;  but  it  is  not  alwajrs  necessary  for  (fe 
purposes  of  contribution  that  the  ship  should  arrive  at  the 
port  of  its  destination.  If  the  jettison  does  not  save  the  shipb 
but  she  perish  in  the  storm,  there  shall  be  no  contributaoatf 
such  goods  as  happen  to  be  saved,  because  the  object  Cv 
which  the  goods  were  thrown  over  was  not  attained.  Bal 
if  the  ship  be  once  preserved  by  such  means,  and  continaiiig  i 
her  course  should  afterwards  be  lost,  the  property  saved  ftm 
the  second  accident  shall  contribute  to  the  loss  sustained  hj 
those  whose  goods  were  thrown  out  upon  the  former  oomf 
sion  (c).  j 

MagenSf  in  one  place,  expresses  his  opinion  contrary  to 
the  rules  contained  in  the  above  ordinances  (d) ;  in  the  nctf 
paragraph  he  admits  that  the  goods  saved  ought  to  oootii*  ; 
bute  (e). 

From  the  rule  established  by  the  Rhodians,  various  co- 
rollaries have  been  deduced.  Thus,  if  in  the  act  of  jettiioii 
or  in  order  to  accomplish  it,  or  in  consequence  of  it,  othflt 
goods  in  the  ship  are  broken,  damaged,  or  destroyed,  ths 
value  of  these  must  be  included  in  the  general  contribatioa; 
and  damage  done  to  the  ship,  by  cutdng  holes  to  effect  jeltir 
son,  or  to  let  out  the  water  (/). 

(a)  Beawes,  148:  Molloy,  b.  2,  2  Mag.  240;  Old.  Rotterdam,  1 
c«  6, 1. 2.  Mag.  98. 

(b)  Abbott  on  Ship.  428 ;  Steveni       (4)  1  Mag.  56. 

on  Average,  29.  (e)  1  Mag.  57.    See  las. 

(c)  Ord.  Louis  XIV.  tit  Contri-  281. 

bntion,  art.  15,  16;  Ord.  Hamb.       (/)  Beawes,  148;  Steven^  12. 
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80  if  to  EToid  an  impending  danger,  or  to  repair  the 
image  occasioned  by  a  storm  {a\  the  ship  be  compelled  to 
refuge  in  a  port  to  which  it  was  not  destined,  and  into 
vUdi  it  cannot  enter  without  taking  out  a  part  of  the  cargo, 
■ad  the  part  taken  out  to  lighten  the  vessel  on  this  occasion 
luppen  to  be  lost  in  the  barges  employed  to  convey  them 
nliore;  this  loss  being  also  occasioned  by  the  removal  of  the 
goods  for  the  general  benefit,  must  be  repaid  by  a  genera^ 
Motribution ;  but,  if  after  the  removal  of  the  goods  for  such 
a  purpose,  the  ship,  with  the  remaining  part  of  the  cargo, 
dioidd  unfortunately  perish,  and  the  goods  in  the  barges  be 
Mnvd,  the  proprietors  of  the  latter  shall  not  contribute  to  the 
loii  of  the  others,  because  the  saving  thereby  is  not  owing  to 
Ihal  kM.  So  if,  upon  the  expectation  of  an  hostile  attack, 
part  of  the  cargo  be  taken  out  and  sent  away  and  saved,  and 
As  ship,  with  the  remainder  of  the  cargo,  fall  into  the  hands 
ef  tfie  enemy,  the  part  saved  shall  not  contribute  to  make 
food  the  loss  (6). 

Mr.  J.  Lawrence,  in  Birhley  v.  Presgave,  (c)  says,  All 
kiii  which  arises  in  consequence  of  extraordinary  sacrifices 
or  expenses  incurred  for  the  preservation  of  the  ship  and 
cargo,  come  within  the  description  of  general  average.** 

The  damage  sustained  in  defending  a  ship  from  an  enemy 
<ir  pirate,  such  as  the  expense  of  curing  and  attending  upon 
oflkers  or  mariners  wounded,  does  not  come  under  the  head 

general  average,  although  some  writers  upon  this  subject 
■rintain  the  contrary  (d).  But  fmertjroit  (e)  and  others  main- 
Ma  tiie  contrary ;  and  Mr.  J.  Park  says,  though  in  former 
lAions  of  his  work,  on  the  authority  of  the  above-mentioned 
niters,  he  had  stated  that  such  came  under  the  head  of 
jneral  average  (/),  in  his  last  edition  he  says,  that  it 
I  quite  dear  that  in  point  of  practice  these  expenses  have 

60  In  the  Dig.  2,  4,  and  the       (c)  1  East,  p.238. 
ndoD,  e.  5,  art.  28.  See  Beawes,       {d)  1  Mag.  64 ;  Valin,  Uv.  3,  tit. 

Sft;  aValin,  167;  AbbottonShip.  7;  Le  Guidon,  ch.  5,  art. 4. 
AM,  6th  edit  (e)  Ch.  12,  p.  41,  and  note  8. 

(ft)  £heppard  v.  Wright,  1  Show.       (/)  Park  Ins.  281. 
G.  18. 
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never  been  placed  to  the  account  of  a  general  average : 
since  the  time  when  the  earlier  editions  were  pablished, 
sabject  underwent  considerable  discussion  in  the  cm 
Taylor  y.  Curtis,  (a)  in  the  Court  of  Common  Pleas,  wl 
all  the  authorities  quoted  on  either  side  were  referred  t 
the  Judges ;  and  after  time  taken  to  deliberate^  their  m 
Ths  expense  of  mous  judgment  was  pronounced  by  Lord  Chief  Jostioe  Qi 
fa^dfy Ht*^  that  neither  the  expense  of  repairing  a  ship^  injured 
^^"^^^^^^  successfully  resisting  and  beating  off  a  privateer,  thus  lei 
woiindf  oftbe  ing  her  desired  port  in  safety,  nor  of  curing  the  wound 
ammimition     the  sailors  sustained  in  the  action,  nor  the  ammmri 
^^l^^^u^  expended  in  the  engagement,  was  the  suligect  of  gen 
ofagmeral  average/ 

Lord  Chief  Justice  GftfrAs The  decline  of  gin 
average  has  its  origb  in  the  Rhodkm  law  dejaeiu  *  cm 
catUributione  sareiatur,  quod  pro  ommbus  datum  est**  ' 
different  states  o{  Europe  have  made  diflferent  regulatioo 
this  subject,  all  of  them  professing  to  follow  the  Rkodiam 
but  often  differing  from  each  other;  and  the  foreign  jv 
have  made  very  different  comments  on  that  law.  In 
country,  there  are  no  local  regidations  on  this  subject  | 
should,  therefore,  as  in  all  doubtful  cases,  resort  to 
judgments  of  our  municipal  Courts,  if  this  point  had  \ 
arisen  there.  There  is  nothing  in  any  of  the  foreign  ja 
which  we  think  ought  to  govern  us  on  these  points,  on 
they  had  been  supported  by  admitted  principles,  deci 
authorities,  or  general  usage.  None  of  the  decided  o 
apply  to  the  present ;  and  we  have  unfortunately  been 
long  engaged  in  war,  that  instances  of  this  kind  must 
quendy  have  occurred :  and  as  there  appears  to  be  no  i 
where  a  demand  like  the  present  has  been  made,  we  s 


(a)  2  Marsh.  309. 

The  ezpenie  of  curing  the 
wounded  is  made  the  subject  of  a 
general  average  hy  the  Code  de 
Commerce,  art.  440,  num.  6,  and 


hy  the  ordinances  of  the  H 
Towns,  art.  35.  For  the  prm 
of  our  laws  for  the  cncomsgw 
and  protection  of  seamen,  sss. 

6th  ^t.  p.  2,c.6. 
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Modiide  bom  that  silence  that  no  general  usage,  which  could 
ja^  fttch  a  demand,  has  existed,  and,  therefore,  that  such 
iones  cannot  be  taken  to  fall  within  the  principle  of  general 

And  it  was  decided  in  Harris  v.  JVaisoH,{a)  by  Lord 
Jjiya09  that  an  extraordinary  allowance  promised  by  the 
to  the  sailors,  in  consideration  of  unusual  exertions 
I  by  them  in  a  case  of  danger,  cannot  be  made  the  sub- 
jiet  of  a  general  average,  since  the  mariners  are  bound, 
willioat  any  extra  wages,  to  use  all  exertions  that  are  neces- 
Mry  in  a  time  of  danger. 

Another  charge  usually  claimed  as  general  average  was, 
according  to  Beawes,  the  sum  which  the  master  may  have 
imnsed  to  pay  for  the  ransom  of  his  ship  to  any  privateer 
or  pirate,  when  taken,  (6)  But,  as  we  have  seen  in  a  former 
pirt  of  this  work,  ransoms  are  now  prohibited  by  the  law  of 
&«W.(c) 

A  master  who  has  cut  his  mast,  parted  with  his  cable,  or  if  the  maticr 
akuidoned  any  other  part  of  the  ship  and  cargo,  in  a  storm,  ^jsUsmut, 
■  order  to  save  the  ship,  is  well  entitled  to  this  compensation ;  ^^^^^^ 
kit  if  be  should  bse  them  by  the  storm,  the  loss  falls  only  ^^^^P*^ 
Vpsn  the  ship  and  freight,  because  the  tempest  only  was  the  order  to'saTe 
^cession  of  this  loss,  without  the  deliberation  of  the  master  entiU^to'' " 
•d  dew,  and  was  not  voluntarily  done  with  a  view  to  save  cqmpcn«ti<m 

.  by  a  general 

OS  ship  and  lading.  fLvwa^  Bat 

But  in  the  case  of  Covington  v.  RobefiSt  (e)  where  a  vessel  by  t^e^ttonn!'" 
ttffymg  a  press  of  sail,  in  order  to  avoid  a  privateer,  sus-  JJ^i^^^^Jp 
Wasd  damage,  the  Court  held  that  it  did  not  come  under  the  freight, 
kid  of  a  general  average.   It  was  only  a  common  sea  risk, 
mmI  must  be  borne  by  the  owner  of  the  ship,  who,  if  insured, 
Ctti  daim  the  loss  from  the  underwriter. 

Ci)  Peske»  72*  fasten  the  ship  to  the  pier  and  pre- 

d)  Beawes,  14S.  vent  collision  with  another  vessel^ 

(t)  JMt0,  p.  300.  was  held  the  subject  of  a  general 

ii)  Beawes,  14S.  The  loss  of  a  average.   Birkley  v,  Presgrave,  1 

^^ila  cot  away  by  the  matter  in  a  East,  220. 

^^'sviii  as  the  ship  was  entering  (e)  2  N.  R.  378. 

^^Uuleriand  harbour,  in  order  to 
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So  where  a  ship  slips  or  cuts  away  her  cable  in  order  to 
sail  with  convoy,  this  is  not  the  subject  of  general  average,  (s) 
And  if  a  cannon-ball  pass  through  a  bale  of  goods,  i» 
damage  done  is  not  the  subject  of  a  general  average.  (A) 
Goodfl  luhed       We  have  seen  in  a  former  part  of  this  Treatise,  (c)  that 
tuicdrndb?*  S^^^^  lashed  on  deck  do  not  come  under  the  general  tern  of 
Se^i^       goods  in  a  policyi  unless  it  is  the  usual  mode  of  stowing 
though  the^     them,  for  that  the  risk  upon  them  is  of  course  greater  dun 
in^tonon,       other  goods,  and  therefore  in  the  case  of  a  loss,  though 
»elv«t^rob-  goods  must  contribute  in  common  with  the  others, ((i) 

jectofageneral  they  themselves  (if  lost)  are  not  the  subject  of  a  generd 
average. 

By  the  ordinance  of  Louis  XIV.,  art  12,  s.  16,  it  provided 

that  no  master  shall  lay  any  goods  on  the  ship's  deck  without 

the  consent  of  the  owners,  on  pain  of  being  answeraUe  ibr 

all  damages;  and  by  art.  13,  s.  S3,  that  no  contribution  shall 

be  demanded  for  payment  of  such  goods  as  shall  be  laden  oa 

deck.    The  Code  de  Commerce,  art.  4S1 ;  Emerigou,  c.  IS, 

s.  42 ;  ConsoL  del  Mare,  c.  183 ;  and  Vatin,  tit.    Du  Cofi- 

iaine,'  art.  12,  are  authorities  to  the  same  effect.    But  Fdb 

says  that  this  rule  does  not  apply  to  boats  or  small  veneb 

going  from  port  to  port,  or  to  cases  in  which  that  mode  ef 

stowage  is  sanctioned  by  custom. 

The  owner  of  a  Costa  v.  Edmunds,  {e)  we  have  seen  that  it  wm 

SdS? ^  dS*'  decided  that,  where  the  jury  found  that  there  was  a  usage  to 

pnnuant  to  the  carry  goods  of  that  description  on  deck,  the  underwriten 
uMff  e  of  the  ^  ^  » 

tndebentiUed  were  held  liable  for  the  loss.  And  the  Court  of  Commoo 
tioU  Tthj^""  Pleas,  in  a  recent  case  of  Gould  v.  Otiver,  (J)  which  was  to 
^^wm^^  action  brought  against  a  shipowner  to  recover  a  contributioB 
a  loo  by  in  respect  of  a  cargo  of  timber,  laden  on  deck,  and  where  it 
jettiion.  proved  that  it  was  the  usage  of  the  trade  so  to  stow  it, 

held,  that  the  same  rule  was  to  be  adopted  in  the  case  be 
tween  the  shipowner  and  the  owner  of  the  oargo,  as  between 

(a)  Stevens  on  Average,  p.  16.  (cQ  Stevens,  14. 

(6)  Le  Guid.  c.  5,  art.  i  ;  1  Erne.       (e)  4  Camp.  142. 
rigon,  627,  c.  1 2.  (/)  5  Scott,  445 ;  4  B.  N.  C.  134 ; 

Cc)  Page  19.  ante,  p.  20. 
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^«  owner  of  the  cargo  and  the  underwriter  in  De  Casta  v. 

^rfmwirfr,  and  that  as  the  stowage  on  deck  was  sanctioned  by 

ttage,  the  loss  was  properly  the  subject  of  general  average. 
This  subject  was  most  elaborately  argued  and  discussed  at  lo  an  actioo 

the  Bar  in  the  Court  of  Queen's  Bench,  and  an  unportant  ^a^it^T!' 
judgment  of  that  Court  delivered  by  Lord  Demnan,  C.  J.,  J^Jg?*** 
cm  April  iSth,  Easter  Term,  5  Vict.  184£,  in  the  case  of  writer 
Milmard  and  others    Hibbert  and  another  {a).  ^e. 
The  first  count  of  the  declaration  stated,  that  heretofore,  SlI^'^Alir^ 
to  wit,  iMhh  November,  1837,  by  deed  poll,  or  policy  of  certain  pigi 

«  ,        _       ,  ,  «       r«.     ,    »       .       %  thrown 

aararance,  there  made  and  sealed,  &c.  The  declaration  then  o?erboard  for 
aet  out  the  poUcy,  which  recited,  that  the  plaintiffs  had  £eSip?tnd 
represented  to  defendants,  directors  of,  and  acting  for.  The 
Imdemmty  and  Mutual  Marine  Assurance  Company,  that  forced  to  eon- 

•  ,  ,  .  1     .     ,  *r     ^  tribute  to  the 

they  were  interested  m,  or  autbonzed  as  owners  or  agents  to  general  ate- 

make  the  assurance,  and  had  covenanted,  &c.,  to  pay  the  [hat  the^^s 

premium  mentioned :  and  it  was  witnessed  that  in  conside-  ^ 

deck,  Dj  reaaoB 

Tmtion,  &C.,  defendants  covenanted  and  agreed  with  the  plain-  whereof  the 
tiflb,  that  the  capital  stock  and  funds  of  the  Company  should  ta«not  tiahle 
l^iubject,  and  liable,  and  be  applied  to  pay  and  make  good  toSTtJ^!!!!^ 
d  such  losses  and  damages  thereinafter  expressed,  as  might  Held  bad  (on 

v_  «     deomrrer  to 

'^ppen  to  the  subject-matter  of  the  said  policy,  and  might  the  replication) 
•ttich  to  the  said  policy,  m  respect  of  the  sum  of  3,600/.,  -J^  ^L^^h 
^l^creby  assured.    Which  assurance  was  declared  to  be  upon  ~ 

•  ^  *^      proper  under 
'^vl  and  stores,  valued  at  10,000/.,  machinery  valued  at  thedrcom- 

^^mL,  in  all  20,000/.  average,  payable  at  such  valuation,  Me,  that  a  pie* 

^  the  ship  or  vessel  called  The  Kilkenny  Steamer,  whereof,  ^^''Sf^ 

^^was  then  master,  lost  or  not  lost,  "at  and  from"  the  don  may  be 
«  supported  by 

day  of  November,  1837,  at  noon,  in  port  and  at  sea,  at  proof  of  a  cue- 
^  times,  on  all  occasions  and  services,  until  the  28th  day  of  ^^^^^ll^ 
^9tewAer,  in  the  year  of  our  Lord,  1838,  at  noon,  with  other  English 

|..  ports.  oembt€f 

'^barty  to  tow  and  be  towed ;  that  the  assurance  aforesaid »  that  where  a 

commence  upon  the  said  ship  "  at  and  from*'  as  afore-  custom  that  the 
>aid,and  until  she  had  moored  at  anchor,  &c.,  and  that  it  ^j^",^wed 
diould  be  lawful  for  the  said  ship  or  vessel  to  proceed  and  on  deck  shaU 


(a)  3  Q.B.  120. 
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db^i^tfto  ^  ^  ^  touch,  and  stay,  &c.;  without  prejudice 

oootribatioii  assumioe.   And  touching  the  adventures,  perib,  wU 

^Jl^^^^ii  capital  stock  and  goods  of  the  said  Company  wen 

^Ji'^;^  liable  to,  they  were,  &c..  Cm  the  usual  form).  Tboe 

MtHle  hni,  in  the  exceptions,  as  to  com,  fish,  &c.,  unless  general, 

csBo  Oi  bis  so  _B 

ooiitribiitiiv,to  ship  be  Stranded*   Averment,  that  plaintiffs  were  inta 

"^^^  ^  •  ^^^V*        making  of  the  policy,  and 


writer  on  the  Continuation  of  the  risk,  to  wit,  18th  Febrman/^ 
•i^';tbe  ^  departed  and  set  sail  on  a  certain  voyage  from  Wm 
^DotSmitiog  to  London^  and  that  after  the  commencement  of  tl 
Sepu^^^  voyage,  and  during  the  continuation  of  the  risk,  & 
^a^tg^'^  whilst  said  pbuntifls  were  so  interested  as  aforeaaii 

l||^IMUVDt  of  tbO 

mode  of  divers  wares,  goods,  and  merchandises,  to  wit,  one  thi 
^^""^^  pigs  of  great  value,  to  wit,  of  the  value  of  8,00(ML 
VHwra  imo  shipped  and  loaded  at  Waterferd  aforesaid,  in  and  on 
^l^'^JU^^  the  said  ship  or  vessel,  to  be  carried,  &c,  on  freight  fro 
whetWaptfty  ierford^  aforesaid,  to  Landonf  aforesaid  :**  diat  the  sai 

ud  ootioe  that 

goods  would  whilst  she  was  proceeding,  &c.,  with  the  said  pigs  oo 
uo^SSa^  to  during  the  contmuance  of  the  risk,  and  whilst  the 
^^^^^  tiffs  were  so  mterested,  &c.,  to  wit,  on  the  day  and  ye 
proof  of  oe  aforesaid,  by  the  perils  and  dangers  of  the  sea,  &c.t  1 
SE^h  stroog  and  was  leaky,  and  greatly  strained,  broken,  &c« ;  inn 
l]^^^^^  I,  that  by  means  thereof,  it  then  and  there  became  ez] 
toU^Oio  necessaiy  for  the  preservation  of  the  said  ship  and 
Coort  to  as-  and  for  the  braefit  of  all  concerned  to  lighten  the  sai 
^todoB,^  <^nd  cast  and  throw  part  of  her  cargo  overboard:  ai 
fa!^ ofthe   "^^'^  there  did  for  this  purpose  aforesu 

jiinr  nagatiTh^  overboard  the  said  pigs,  &c.,  and  leave  them ;  wheret 

SBOB  HQt|i(}y, 

were  lost :  by  reason  whereof  the  plaintiffs,  in  res] 
their  interest  in  the  hull  and  stores  and  machinery  of  tl 
ship,  then  became  liable  to  bear,  and  did  actually  pay 
portionable  part  of  the  value  of  the  said  pigs  so  lost  ai 
said,  and  thereby  sustained  a  general  average  of  1,000 
the  hull  and  stores  and  machinery  of  the  said  vei 
assured  and  valued  as  aforesaid :  and,  in  consequence  tl 
the  said  defendants  became  liable  to  pay  to  the  said  pi 
450^1  being  the  said  deft^udants*  proportion  of  the  genei 
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''^B^  loss,  for  and  in  respect  of  the  said  sum  of  8,400iL  by  them 
^Asured  as  aforesaid*   Of  all  which  premises,  &c.,  (notice  to 
defiendaots).     By  reason  whereof,  an  action,"  &c« 
Plea  ted  to  the  first  count   That  the  said  pigs,  therein 
aJ.leged  to  have  been  so  cast  and  thrown  overboard,  before  and 
u.p  to  the  time  of  theur  having  been  so  cast  and  thrown  over- 
k>aard,  had  been  and  were  ladenand  placed  in  and  upon  the  deck 
of  the  said  vessel,  by  reason  whereof  the  defendants  were  not, 
CBor  are  liable  to  pay  or  contribute  to  any  general  average  loss 
smmstained  by  the  said  jettison  of  the  said  pigs :  verification. 
EL^plication.     That  at  the  said  time,  when  the  said  pigs 
woe  laden  and  placed  in  and  upon  the  deck  of  the  said 
w  crsiel  of  the  plaindflTs,  as  in  the  second  plea  alleged,  the  said 
ireaael  of  the  plaintiffs  was  proceeding  on  and  prosecuting  a 
MTtam  voyage  from  IVaieifard  to  London."*   "That  before 
uad  at  the  time  of  loading  and  placing  the  said  pigs  in  and 
mpoo  the  deck  of  the  said  vessel  of  the  plaintiffi,  there  had 
i>ecn,  and  was  and  still  b,  a  certain  known  and  approved  custom 
of  trade  toudiing  and  concerning  the  loading  of  pigs  in  and 
Ml  board  of  vessels  trading  between  Waterford  and  London^ 
employed  in  carrying  pigs  from  Waietford  to  London 
^fiaresaid;  that  is  to  say  that  the  owners  of  such  vessels  have 
I^^d,  and  have  been  used  and  accustomed  to  have,  and  of 
^^^^t  ought  to  have  had,  and  still  of  right  ought  to  have,  for 
Aacnaelves  and  their  servants,  the  liberty  and  privilege  of 
lo^diqg  and  jdacing  in  and  upon  the  deck  of  such  vessels  a 
f^euooable  number  of  such  pigs  as  they,  from  time  to  time 
f^^spectively,  are  employed  to  bring  from  Waiei^ford  to  Lon- 
cEon.*  That  the  said  pigs,  in  the  first  count  of  the  declara- 
fion^  and  in  the  second  plea  mentioned,  were  before,  and  up 
U>  die  time  of  their  being  so  cast  and  thrown  overboard  as 
^ibceiaid,  laden  and  placed  in  and  upon  the  deck  of  the  said 
^eaid  of  the  plaintiff^  in  pursuance  and  according  to  the  sud 
custom  and  usage  of  trade."  Verification.  Demurrer,  assign- 
br  cause  that  it  is  not  stated  in  the  replication  that  the 
defendants  had  any  notice  of  the  said  custom  therein 
and  set  forth,  or  that  the  said  defendants  had  any 
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nofice  that  the  said  vessel  would  be  employed  in  carrying 
pigSi  as  in  that  replication  mentioned.    Joinder  in  demurrer. 
This  demurrer  was  argued  on  November  9th ,  1841,  before 
Lord  Denmatif  C.  J.,  WilUams,  Coleridge, -and  WighkiMt 
J ustices.  It  was  ably  argued  by  Cresstoett  (now  Mr.  J.  Crestwdtj 
for  the  defendant,  and  by  the  late  Sir  W.  W.  FoUeti  {S.G) 
for  the  plaintiff.   The  Court,  after  the  argument,  took  time 
to  consider.   And  Lord  Denman,  C.  J.,  on  the  2Ist  Januarf, 
184S,  delivered  the  judgment  of  the  Court.    After  stating 
the  substance  of  the  declaration  and  second  plea,  his  Lord- 
ship proceeded  as  follows : — 

''A  replication  was  pleaded  and  demurred  to,  but  the 
plaintiff  excepted  to  the  plea ;  and  we  must  see  whether  it 
makes  out  a  good  defence  in  law.   The  plea  assumes  that  in 
no  case  whatever  can  the  shipowner  recover  from  the  under- 
writer the  value  of  goods  laden  on  deck.   The  authority 
cited  for  this  doctrine  is  a  passage  at  page  428  of  Serjeant 
Sheets  recent  edition  (a)  of  Lord  Tenterden^s  Treatise  on 
Shipping, — '  The  Consolato  del  Mare,  and  the  FrenA 
Ordinance,  exclude  from  the  benefit  of  general  average 
goods  stowed  upon  the  deck  of  the  ship ;  and  Valine  in  his 
Commentary  upon  the  latter  (6),  gives  two  reasons  for  die 
exception.'   He  adds, — <  In  the  first  place  they  ought  not  to 
be  there,  and  can  only  be,  because  the  vessel  is  fiill  without 
them,  or  because  the  master  has  neglected  to  stow  theno 
elsewhere ;  in  either  of  which  cases  he  and  his  owners  are 
responsible  to  the  shippers,  unless  placed  there  by  his  con- 
sent.   Secondly,  because  there  is  every  reason  to  presume 
that,  being  in  the  way,  they  will  be  thrown  overboard  before 
the  necessity  of  jettison  has  occurred,  on  account  of  the 
obstruction  they  create.    But  he  tells  us  that  this  rule  does 
not  apply  to  boats  or  other  small  vessels  going  from  port  to 
port,  or  to  trades  in  which  that  mode  of  stowage  is  sanctioDed 
by  custom.  The  same  rule  prevails  in  England  and  America; 
the  exceptions  to  it  were  recognised  by  Lord  Ettenboro^ght 


(a)  6th  edit  tit.  S,  s.  13,  contains  the  paange 

(b)  The  Commentary  on  ^v,  3,    referred  to. 
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in  &  case  between  the  owner  of  goods  and  the  underwriters ; 
and  more  recently  the  reasoning  of  Valin  has  been  adopted 
in.  the  Court  of  Common  Pleas,  in  an  action  against  the 
awner  of  a  ship  to  recover  contribution  for  a  loss  by  jettison 
of  goods  stowed  on  deck*  {a).  The  correspondmg  paragraph 
in  the  text  of  the  fifth  edition  of  Lord  Tenterden's  Treatue 
on  Shipping,  page  355  (the  last  published  during  his  life)^ 
runs  thus : — '  The  French  Ordinance,  in  express  terms, 
eacdudes  from  the  benefit  of  general  average  goods  stowed 
€»n  deck,  and  the  same  rule  prevuls  in  practice  (Jb)  in  this  coun- 
try. Goods  so  stowed  may,  in  many  cases,  obstruct  the 
management  of  the  vessel ;  and,  except  in  cases  where  usage 
nuiy  have  sanctioned  the  practice,  the  master  ought  not 
to  itow  them  there  without  the  consent  of  the  merchant.' 
Upon  this  passage  we  may  remark,  that  it  contains  no  state- 
ment of  the  exception  as  a  part  of  the  general  law  of  mer- 
cliant  or  the  law  of  England.  It  is  said  to  prevail  in  practice 
io  this  country;  the  note  adding,  'so  proved  in  the  causes  of 
Myer  and  Others  v.  Vander  Deyl^  Guildhall  Sittings,  be- 
fore Lord  EUenborough,  1803,  and  of  Backhouse  v.  Ripley, 
befcre  Chambre,  J,,  a  short  time  before.*   No  particulars  of 
these  cases  being  preserved,  we  cannot  know  in  what  manner 
the  question  was  brought  on.  In  Ross  v.  Thwaites,  reported 
At  page  23  of  Park  on  Insurance  (c),  and  tried  before  Lord 
J^a^field  at  Guildhall,  'an  action  was  brought  upon  a  policy 
insurance  of  the  captain's  goods  for  six  months  certain. 
The  loss  proved  was  chiefly  of  goods  lashed  on  deck,  and  the 
^ptain's  clothes,  and  the  ship's  provisions.   It  was  proved 
an  underwriter  and  a  broker,  that  none  of  these  things 
^  within  a  general  policy  on  goods,  for  the  risk  was  greater 

C«)  Gould  V.  Oliver,  5  Scott»  445 ;  the  Court  of  Queen's  Bench,  in  the 

N.  C.  134 ;  and  see  the  case  case  of  MUward  v,  Hibbert,  he  has 

leferrod  to  in  a  subsequent  altered  the  text  in  Ids  7th  edition, 

•**>eft  between  the  same  parties,  and  restored  the  "  words  of  the 

p.  20,  of  Uus  Treatise.  author,"  vis.  the  words    in  prac- 

5*)  In  Mr.  Seijeant  Shee's  last  tice." 

^^p^  (7ih)  he  says,  in  a  note,  that  (c)  Page  23, 8th  edit, 
^bmission  to  what  was  said  by 
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as  to  goods  lashed  on  deck  than  other  goods :  and  a  poS 
on  goods  means  only  such  goods  as  are  merchantable  and 
part  of  the  cargo.  They  also  swore  that  when  goods  Hke  tl 
present  are  meant  to  be  insured,  they  are  always  nmnred  ' 
name,  and  the  premhun  is  greater.  Lord  ManqfieU  aai 
*  he  thought  it  was  consistent  with  reasouf  and  underalo 
the  usage  to  be  so;  therefore  he  advised  the  plaintiff  tpwil 
draw  a  juror,  the  premium  having  been  paid  into  C!oarCt 
whidi  he  consented.'*  When  Seijeant  Mankatt  copied  d 
report  into  his  Treatise  (786),  he  appends  this  note,  ^ 
howerer.  Da  CoHa  Edmmuk  (a),  where  it  was  eontmd 
for  the  underwriters  that  they  were  not  liaUe  ibr  goods  alow 
on  the  deck,  for  which  were  dted  Ba$s  I%waiies  (ft),  ai 
Saeihamse  r.  Bipiey  (c).  But  Lord  Ettenbaraugh  left  il 
the  jury  to  say  whether  it  was  usual  to  carry  Titriol  on  t 
deck,  and  whether  these  cargoes  were  properly  stowed, 
there  was  a  usage  to  carry  vitriol  on  detk,  the  underwrHi 
were  bound  to  take  notice  of  it  without  any  communicate 
and  all  ihey  could  require  was,  tfiat  the  cargoes  should 
stowed  in  the  usual  manner.'  Verdict  for  the  plaintiff.  Ri 
for  a  new  trial  refosed  (d).  It  is  very  singular  that  Lo 
TeiUerden  does  not  dte  this  case,  for  he  expressly  laya  dxr 
the  principle  on  which  it  was  determined.  But,  before ' 
arrive  at  the  exception  to  the  rule  which  is  here  inti^oo 
we  must  observe  upon  the  nature  of  the  rule  itsel£  In  t 
first  place,  it  is  the  creation  of  a  positive  regulation  in  t 
foreign  law  alluded  to,  for  reasons  which  may  possibly  ftuma 
an  adequate  motive  for  such  enactment  '  Goods  so  stowe 
Lord  Tenierden  remarks,  '  in  many  cases  may  obatmct  t 
management  of  the  vessel a  reason  which  is  by  no  met 
universal,  for  in  many  cases  it  may  be  that  particular  goo 
will  be  best  and  most  safely  stowed  on  dedc  But  Ae  m 
important  expression  of  this  accurate  and  carefol  writer 
that  which  describes  the  rule  as  prevailing  in  practice 

(s)  4  Camp.  142.  429. 

(b)  Ptekln8.23.  id)  Da  Costa  a.  Edmonds, 

(c)  Abbott  on  Shipp.  6th  edit  Chitt.22r. 
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tUU  country.   For  the  practice  appears  to  have  been  not  to 
W  it  down  as  a  rule  of  law  that,  for  goods  stowed  on  deck, 
^he  owner  of  them  shall  be  excluded  from  the  benefit  of 
general 'average,  but  to  receive  the  eTidence  of  commerdal 
men  respecting  the  usage  of  the  trade  and  the  general  nn- 
clerstanding  of  those  engaged  in  it,  and  in  insuring  which 
may  obfionsly  vaiy,  and  require  from  time  to  time  fresh  evi- 
denoe  and  different  exidanations.   Again,  the  reasons  which 
may  have  produced  the  foreign  enactment,  and  are  dted 
by  Falm,  are  by  no  means  adopted  by  Lord  Tenterdeti* 
He  BMOtions,  indeed,  only  one  of  them — the  danger  of  ob- 
stnietiQg  the  managemmt  of  the  vessel — ^but  in  extremely 
qasdified  terms,    goods  so  stowed  may  in  many  cases  ob- 
strneC  die  management  of  the  vessel;"  a  suflBdent  ground  for 
refining  contribution  under  particular  circumstances,  but 
iMme  Ibr  a  sweeping  forfeiture  of  all  right  to  recover  in 
reepeet  of  goods  so  disposed.   Lastly,  the  rule  laid  down  by 
Lord  Tenierdem  includes  two  exceptions,  where  usage  may 
hm.we  sanctioned  the  practice,  and  where  the. master  has  the 
ownef^s  consent  to  stow  them  there.  The  usage  would  Mset 
tla«  question  whoever  were  the  parties :  the  owner's  consent 
^^nly  when  it  happened  to  arise  between  him  and  the  master. 
Plainly,  then,  the  authority  of  Lord  Tenierden  does  not 
^^nrant  the  large  statement  respecting  the  EngU$h  law 
^liieh  his  last  learned  editor  promulgates.   Indeed,  this 
P^mgraph  bears  the  mark  pointed  out  in  the  preface  as  dis- 
^^guislung  his  additions  to  the  original  work,  though  it 
^Ocsorporates  some  parts  of  tiuit  corresponding  with  it.  We 
^>tey  further  observe  that  the  two  reasons  quoted  from  Valin 
not  of  general  application.   He  says,  'that  goods*  ought 
>H>t  to  be  stowed  on  deck,  and  can  only  be,  because  the  vessel 
^  ftn  without  them,  or  because  the  master  has  neglected  to 
*tew  them  dsewhere,  in  either  of  which  cases  he  and  his  owners 
^ve  lesponsihle  to  the  shipper,  unless  the  goods  were  placed 
tliere  with  his  consent.   Secondly,  because  tiiere  is  every 
*^eeion  to  presume  that,  being  in  the  way,  they  will  be  thrown 
<>vcrboard  before  the  necessity  of  jettison  has  occurred,  on 
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account  of  the  obstruction  they  create.*'  Now  it  it  obm 
that  there  may  be  other  and  valid  reasons  for  stowing  goc 
on  deck ;  indeed,  some  goods  could  be  stowed  in  no  oCl 
place,  such  as  timber,  and  on  some  voyages  live  animals^  a 
they  may,  certainly,  be  there  stowed  with  proper  skill  a 
care,  so  as  not  to  be  in  the  way  of  the  crew  in  their  ope 
tions.  These  matters  of  fact  may  vary  with  every  difl^ 
trade,  or  even  with  every  single  adventure.  The  danger 
a  crew  being  tempted  to  throw  overboard  goods  on  da 
before  the  ship  is  in  danger  is  quite  insufficient;  that  dai^ 
must  depend  upon  their  weight  and  bulk,  the  manner 
stowage,  and  many  other  particulars;  but  the  argoiiK 
would  prove  too  much,  for  it  would  apply  to  whatever  goc 
may  be  nearest  at  hand,  and  consequently  Ukely  to  be  t 
soonest  sacrificed.  When  we  say  that  the  reasoning 
Vdlin  was  adopted  by  the  Court  of  Common  Pleas  (in  t 
late  case  of  Gould  v.  Oliver  (a) },  we  must  confine  ourseli 
to  his  reasoning  in  favour  of  the  owner  of  goods  stowed  < 
deck,  according  to  the  custom  of  a  particular  trade,  in  i 
cordanoe  with  Lord  EttenborougKs  decision  in  Da  Casta 
Edmunds  (b).  The  Lord  Chief  Justice,  without  laying  doi 
the  rule  or  the  mode  of  proving  it,  but  assuming  it  to  prer. 
in  practice,  and  only  deciding  that  the  owner  may,  notwit 
standing,  recover  contribution  from  the  shipowner  where  tl 
goods  were  stowed  on  deck  according  to  the  usage  of  ti 
trade  for  a  loss  by  jettison.  We  have,  then,  this  exceptii 
forming  part  of  the  rule ;  and  we  have  seen  that  Valim  inti 
duces  another,  for  which  there  is  no  other  obvious  reaso 
that  of  boats  or  other  vessels  going  from  port  to  port; 
description  of  the  size  and  destination  of  vessels  which  mi 
be  somewhat  difficult  of  application. 

But  although  this  rule  of  excluding  goods  stowed  on  da 
from  contribution  to  general  average  is  not  founded  on  ai 
universal  principle,  it  certainly  prevails  in  practice  to  a  gre 
extent.   Serjeant  Shee  truly  says,    that  the  law  is  the  san 


(a)  5  Soott,  445  s  4  N.  C.  134.         (b)  4  Camp.  142. 
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^  this  subject  in  England  and  America  /'  and  J  udge  Slonj^ 
IQ  his  valuable  edition  of  Abbott  on  Shipping  {a\  proves  this 
proposition  by  two  decisions.    The  books  in  which  these  are 
reported  are  not  at  band ;  but  we  have  already  shown  that  the 
\Mmot  England  has  stopped  very  short  of  the  doctrine,  that 
no  owner  of  goods  stowed  on  deck  shall,  under  any  circum- 
stance, be  allowed  to  recover  contribution  on  general  average. 
The  question  between  the  merchant  and  tiie  shipowner  may 
be  different  from  that  between  either  of  them  and  the  under- 
wiilersy  because  the  former  may  agree  to  stow  the  goods  in 
aiicb  a  manner  that  the  latter  will  not  be  at  all  responsible 
for  their  loss, 

£ut  it  seems  to  the  Court,  for  the  reasons  assigned,  that 
the  mere  fact  of  stowing  them  on  deck  will  not  relieve  the 
underwriters  from  responsibility,  inasmuch  as  they  may  be 
placed  there  according  to  the  usage  of  the  trade,  and  so  as 
Mt  to  impede  the  navigation,  or  in  any  way  increase  the 
risk.** 

And  it  is  accordingly  the  practice  in  whaling  voyages,  to 
^just,  on  the  principles  of  general  average,  the  loss  of  oil 
thrown  overboard  from  the  deck,  where  it  is  carried  a  short 
tiQM  after  it  is  put  into  casks,  before  it  can  be  properly  and 
••fely  stowed  in  the  hold  (b). 

The  boats  of  a  ship  ought  to  be  lashed  on  deck,  if,  how«  Boats  ought  to 
^▼^r,  they  are  properly  lashed  to  the  quarters  it  is  customary  J^ei^  but  if" 
to  consider  the  loss  a  general  average  (c).  ^""^"^^  ^® 

.  .  .  .        quarters,  they 

There  are  two  instances  in  which  it  has  been  the  subject  arc  entitled  to 
ranch  doubt  and  discussion,  whether  the  loss  in  those  ^ 
^^Msare  to  be  considered  as  the  subject  of  a  general  average 
or  not   These  are  where  the  master  voluntarily  runs  his 
Bhip  on  shore,  either  to  avoid  being  captured  by  the  enemy, 
to  prevent  her  foundering  at  sea,  or  driving  on  the  rocks, 
the  foreign  ordinances,  and  according  to  foreign  writers, 
when  the  running  the  ship  on  shore  is  the  voluntary  delibe- 
'*t^  act  of.  the  master,  for  the  benefit  of  all  concerned,  it  is 

355,  ed.  Boston,  1829.        (c)  Blackett  v.  Royal  Exch.  2 
^A)  Ffaiilips  on  Ins.  vol.  1,  p.  333.     Cr.  &  J.  244  ;  2  Tyr.  266. 
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to  be  considered  as  general  average  (a).  And  tb' 
del  Mare  {b),  and  Roccus  (c),  say  that,  if  to  avoid 
the  captain  and  crew  should  think  it  proper  to  r 
on  shore,  the  damage  thereby  occasioned,  whethe 
cargo  will  be  a  gross  average.  And  Wesieti  a 
seem  to  have  been  favorable  to  the  same  conclusii 

The  learned  Pothier,  after  enumerating  othei 
averages,  says,    besides  these  species  of  avera 
another,  viz.,  where  a  ship  being  chased  by  an 
master,  in  order  to  prevent  her  capture,  runs  her 
damage  caused  is  a  general  average,  whether  it 
the  ship  or  cargo,  the  running  on  shore  having 
for  the  general  safety"  {e).    On  this  subject  th 
express  decisions  of  our  Courts  of  Justice,  thoi 
hardly  see  in  what  respects  running  a  ship  on  si 
vent  its  falling  into  the  hands  of  the  enemy,  cai 
guished  from  the  case  of  carrying  an  unusual  prei 
the  same  purpose,  the  damage  consequent  upor 
have  seen  has  been  decided  to  be  not  the  proper 
general  average  (/). 

With  respect  to  the  other  instance  there  does 
to  be  any  real  distinction  betwixt  the'master  volu 
by  deliberation  running  his  ship  on  shore,  in  ord 
her  sinking,  or  going  upon  the  rocks,  for  the  % 
whole  concern,  and  the  case  where  he  deliberately 
part  of  the  ship,  or  throws  part  of  the  cargo  ov 
order  to  save  the  rest.  In  both  cases  a  certain  dai 
ship  or  cargo  is  deliberately  incurred  for  the  s 
serving  the  whole.  The  learned  author  of  the 
Average^  to  which  I  have  so  frequently  referrec 

(a)  Vid.  Ord.  France  Leg.  Rhod.  164. 

3,  5,  1 ;  Ord.  Konigsb.  (1),  c.  viii.  (cQ  2  Magens,  3^ 

art  7;  Ord.  Copcnh.  art.  "Av."  252. 

1,  5 ;  Laws  of  Wisbuy,  art.  55  ;  (e)  Poth.  Contr.  de 

Molloy,  b.  2,  C.6,  s.  15;  Beawes,  (J)  Ck>vington  ©.  \ 

166 ;  Welwood,  tit.  20.  R.  378  ;  Poth.  C.  & 

it)  Consol.  del  Mare,  c.  192, 1 93.  n.  150. 

(c)  Roccus  de  Nav.  Not.  Ix.  n. 
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ii€>n  that  these  cases  cannot  properly  be  considered  as 
s  of  general  average,  but  come  under  the  head  of 
e  losses,  which  are  inevitable,  and  ought  to  be  borne  by 
parties  themselves,  separately,  though  he  admits  that  the 
:  ft  ice  is  the  other  way  (a). 

is  said,  that  if  a  ship  be  taken  by  force,  carried  into  Ha  ship  be 

11  •         1  I  <•      1  taken  by  forcj 

3  port,  and  the  crew  remam  on  board  to  take  care  of  and  and  carried 
Lim  her,  not  only  the  charges  of  reclaiming  shall  be  c^ar^JTof 
i£(ht  into  a  general  average,  but  the  wages  and  expenses  ^^'^'^'^^xtra 
:ae  ship's  company  during  her  arrest,  from  the  time  of  her  wages  and  ei- 
ture,  and  being  disturbed  in  her  voyage  (6).   In  this  idea  [he^^ten^^^ 
igens  concurs,  and  asserts,  that  such  expenses  are  allowed  JVgenwS^ 
average  in  London  as  well  as  elsewhere.   He  denies,  average. 
»weTer,  and,  as  it  seems,  justly  denies,  that  an  allowance 
odd  be  made  under  general  average,  for  sailors'  wages  and 
etnak,  when  they  are  under  a  necessity  of  performing  qua- 
mtiDe,  in  which  case  the  master  would  have  been  obliged  to 
tabtain  and  pay  them,  though  his  vessel  had  arrived  only  in 
lUast.    But  at  the  same  time  he  admits,  that  charges  occur- 
Qg  by  an  extraordinary  quarantine  shall  be  brought  into  a 
aieral  average  (c). 

It  has  however  been  a  considerable  question,  whether  the 
traordinary  wages  and  victuals  expended  during  the  deten- 
»nby  a  foreign  prince  not  at  war  ought  to  be  brought  into 
general  average,  so  as  to  charge  the  underwriter  ?  Magens 
d  Beawes  differ  upon  the  point,  the  latter  being  of  opinion 
at  it  should,  the  former  that  it  should  not.  In  England 
ere  is  no  adjudged  case,  nor  any  regulation  upon  the 
bject*  We  may  remember  that  Lord  Mansfield,  in  Goss  v. 
'iikerSf  2  Burr.,  p.  696,  says,  that  by  the  general  law  the 
lured  may  abandon  in  the  case  of  merely  an  arrest  on  an 

A  Stevens,  29 ;  and  see  Abb.  benefit/'  it  has  been  considered  that 
Shipp.  6tb  edit  433,  where  the  such  a  loss  from  running  a  ship  on 
tor  refers  to  the  law  and  autho-  shore  is  to  be  considered  as  a  ge- 
es in  America  on  the  subject,  neral  average, 
m  which  it  would  appear  that  {b)  Beawes,  150. 

en  the  damage  arises  from  a  (c)  1  Mag.  67.  ^ 
eliberate  sacrifice  for  the  general 
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embargo  by  a  prince  not  an  enemy  :  and  therefore  one  w 

suppose  extraordinary  wages  and  victuals  would  not  c 

under  the  head  of  a  general  contribution,  for  the  owner 

the  right  to  abandon  if  he  Ukes,  or  at  any  rate  the  un 

writers  on  ship  would  be  liable  to  the  assured. 

Extraordinary      Mr.  Park  (a)  says,  that  Lord  Mansfield  seems  to  have  1 

wagesandpro-    ^      ^      ,  .      .  .  r  r- 

visions  expend-  ot  that  Opinion  in  an  action  upon  a  poucy  ot  insurance  < 

timeaAfpg^  "  ship."  It  was  brought  to  recover  the  amount  of  wages 
into  a  port  to    provisions  expended  during  the  time  the  ship  went  1 

repair,  are  not    *  *  ^  ,  * 

the  subject  of  a  Bengal  to  Bombay  to  repair.  His  Lordship,  as  he 
^^mTii  a  frequently  done  since  upon  similar  occasions,  decided  agf 
^^rgent  ^jj^  action,  being  an  insurance  on  the  ship  only,  and  the  i 
in  question  being  sailors'  wages.  But  his  Lordship  ( 
there  may  be  cases  where  exceptions  to  the  general 
should  be  allowed;  but  in  order  to  consider  a  case 
excepted,  it  must  be  an  expense  absolutely  necessary, 
such  as  could  not  be  avoided,  owing  to  some  of  the  p 
stated  in  the  policy. 

It  has  been  stated  in  a  preceding  part  of  this  Treat 
that  extra  wages  and  provisions  cannot  be  recovered  from 
underwriters  on  "ship"  merely.  Fletcher  v.  Poole,  P 
Ins.,  115,  and  other  cases,  were  cited,  and  this  was  la 
settled  in  the  case  of  De  Vaux  v.  Salvador,  4  A.  &  E.  p.  4 
It  seems  to  be  admitted,  that  where  there  is  any  dam 
sustained  by  the  ship  which  is  the  subject  of  a  general  c 
tribution,  the  wages  and  other  expenses,  during  the  tim< 
repair,  follow  as  accessaries,  and  form  part  of  the  gen 
contribution. 

By  the  ordinances  of  Louis  the  Fourteenth,  the  charge 
such  a  case  shall  be  reputed  general  average,  if  the  seai 
be  hired  by  the  month ;  otherwise,  if  by  the  voyage  (6). 
Beawcs.  There  is  a  passage  in  Beawes  which  confirms  the  i 

entertained  by  Lord  Mansfield.  "  Though  it  must  be  note 
says  this  author,  "  that  the  charges  of  unloading  a  ship 
get  her  into  a  river  or  port,  ought  not  to  be  brought  int 

(a)  Park  Ins.  p  287.    In  the     hall.  Sit.  after  Trin.  1776. 
case  of  Lateward  v.  Curling,  Guild-       (6)  Tit  Average,  art.  7. 
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funeral  average ;  but  they  may  when  occasioned  by  an  indis- 
pensable necessity  to  prevent  the  loss  of  ship  and  cargo.  As 
when  a  ship  is  forced  by  a  storm  to  enter  a  port  to  repair  the 
damage  she  has  suffered,  if  she  cannot  continue  her  voyage 
without  an  apparent  risk  of  being  lost,  in  which  case  the 
wages  and  victuals  of  the  crew  are  brought  into  an  average 
from  the  day  it  was  resolved  to  seek  a  port  to  refit  the  vessel, 
to  the  day  of  her  departure  from  it,  with  all  the  charges  of 
unloading,  reloading,  anchorage,  pilotage,  and  every  other 
expense  incurred  by  this  necessity**  (a). 

A  question  nearly  similar  came  before  the  Court  of  King's  Where  a  ship 
Bench  in  the  case  of  Da  Costa  v.  Newnham,  (6)  in  which  -Jt^S^^f 
Mr.  Justice  BuUer  quoted  the  above  passage  from  BeaioeSy  ^  ^ 
as  also  the  above-mentioned  case  of  Lateward  v.  Curling :  concern,  the 
and  although  the  learned  Judge  thought  it  then  unnecessary  h^ldug  ud 
to  decide  the  point  here  agitated,  yet  the  leaning  of  his  mind  ^J^^^^ 
^med  to  be  in  favour  of  the  affirmative.    This,  however,  wages' and  nro- 

visions  of  the 

^as  held  by  the  whole  Court, — that  where  a  ship  is  obliged  workmen  hired 
to  go  into  port  for  the  benefit  of  the  whole  concern,  the  ^J^^nc^*"' 
charges  of  unloading  and  reloading  the  cargo,  and  taking  ^^^i^®- 
care  of  it,  and  the  wages  and  provisions  of  the  workmen  hired 
for  the  repairs,  become  general  average. 

Where  a  ship  went  into  port  in  distress,  and  wanting 
repairs,  it  became  necessary  to  take  out  the  cargo,  and  there 
^ing  no  warehouses  at  hand,  it  was  put  on  board  other 
vessels,  Lord  Stowell  held,  that  as  the  unloading  of  the  goods 
^as  for  the  common  benefit  of  all,  it  being  necessary  to  unload 
Ae  ship  for  the  preservation  of  the  cargo,  as  well  as  for  its 
^^n  repairs,  the  expense  incurred  by  it  must  be  considered 
*s  a  general  average  (c). 

In  Da  Costa  v.  Newnham,  the  custom  of  Lloyds  of  Deducting 
«leducting  one-third  new  for  old  materials  after  a  ship's  first  ^7;^^  raat^ 
Voyage,  was  recognised  (d).    And  whether  a  ship  is  to  be  "a^s  after  the 

_  _     ,  J  first  vovage. 

considered  on  her  first  voyage,  may  be  ascertained  by  the 
to  Beawes,  150.  R.  298. 

ib)  2      ^  4(^7  Poingdestre  r.  Royal  Ex- 

'i'he  Copenhagen,  1  Rob.  A.     change  Comp.  R.  &  M.  378. 
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general  understanding  of  merchants  as  well  as  by  the  tes&^ 
niony  of  underwriters  (a).    And  when  the  evidence  is  con^ 
tradictory,  the  terms  of  the  charter-party  and  policy  may 
taken  into  consideration  (6). 
Where  a  sbip      And  in  the  case  of  Plummet  v.  Wildman  (c),  where  a  ship 
b"another'aiid  course  of  her  voyage  was  run  foul  of  by  another,  and 

the  captain  waa  the  Captain  is  obliffed  to  cut  away  the  riffsinCy  and  to  return 

obliged  to  cut  ^  .    ,      ,  /      .  ... 

away  the        to  port  to  repair  the  damage  and  cuttmg  away,  without  which 

mSn^to^it  found  the  vessel  could  not  have  prosecuted  her  voyage, 

to  repair,  the    nop  fcept  the  sea  with  safety:  the  Court  held,  that  the 

expenses  of  *^ 

repair  so  far     expenses  of  repairs,  so  far  as  they  were  absolutely  and 
7to»wii7^    unavoidably  necessary  for  the  general  safety  of  the  whole 
Mfc^rthe     concern,  but  no  further,  and  the  unloading  for  the  purpose  oE 
concern,  but  no  repairs  were  a  general  average.    But  the  captain's  expeni 

further,  were  ^  ,      ,  i- 

the  subject  of   during  the  unloading,  repair,  and  reloading,  the  shipownei 
gjener  aver-    ^^j^^  y^^^j^ .  ^j^j  crimpage  for  replacing  deserted  seamen  ia 
not  general  average. 

Lord  Ellenborough  said,  "  If  the  return  to  port  was  nece»> 
sary  for  the  general  safety  of  the  whole  concern,  the  expenser 
unavoidably  incurred  by  such  necessity  might  be  considered 
as  a  general  average.  It  is  not  so  much  a  question  whether 
the  first  cause  of  the  damage  was  owing  to  this  or  that  acch 
dent,  to  the  violence  of  the  elements,  or  to  the  collision  of 
another  ship,  as  whether  the  effect  produced  was  such  as  to 
incapacitate  the  ship,  without  endangering  the  whole  concern, 
from  further  prosecuting  her  voyage,  unless  she  returned  to 
port  and  removed  the  impediment.  As  far  as  removing  the 
incapacity  is  concerned,  all  are  equally  benefited  by  it,  and, 
therefore,  it  seems  reasonable  that  all  should  contribute  to 
the  expenses  of  it,  but  if  any  benefit  ultra  the  mere  removal 
of  this  incapacity  should  have  accrued  to  the  ship  by  the 
repairs  done,  inasmuch  as  that  will  redound  to  the  particnUi' 
benefit  of  the  shipowner  only,  it  will  not  come  under  the  head 
of  general  average ;  but  that  it  will  be  a  matter  of  calculatioo 

ia)  Pino  V.  Steele,  2  M.  &  R.  49.     Lloyd,  8. 
(6)  Per  Lord  Tcnierden,  in  Fen-        {,c}  3  M.  &  S,  4S2. 
wick  V.  Robinson,  1  Danson  & 
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on  the  adjustment.  The  amount  of  the  expenses  of  repairs, 
be  placed  to  the  account  of  general  contribution,  must  be 
icily  confined  to  the  necessity  of  the  case,  to  enabling  the 
Ip  with  her  cargo  to  prosecute  the  voyage.  As  to  the 
large  for  the  captain's  expenses  during  the  unloading, 
(paring,  and  reloading,  the  shipowner  must  bear  the  cap- 
in*8  expenses  in  port,  and  crimpage  must  be  disallowed,  it 
oes  not  come  under  general  average.** 

But  this  point  came  afterwards  into  discussion  in  a  case  of  Where  tbe  con- 
V.  Whitmores  (a)  in  the  King's  Bench,  where  that  ^u'held  an? 
ourt  held,  in  opposition  to  the  passage  in  Beawes^  and  to  ^emselvw***" 
»e  inclination  of  Mr.  Justice  Butler's  opinion  in  Da  Costa  v.  were  not  the 

^  8ao|ect  of  ge- 

eirn/iam,  that  the  wages  and  provisions  of  the  crew,  while  neral  avenge, 
le  ship  remained  in  port,  whither  she  was  compelled  to  go 
»r  the  safety  of  the  ship  and  cargo,  in  order  to  repair  a 
image  occasioned  by  tempest,  were  not  the  subject  of 
^neral  average.  They  also  held  that  the  expenses  of  the 
^pairs  themselves  were  not  general  average ;  nor  were  the 
ages  and  provisions  of  the  crew  during  her  detention  in  port 
» which  she  had  returned,  and  was  detained  there  on  account 
r  adverse  winds  and  tempests ;  nor  was  the  damage  occa- 
oned  to  the  ship  and  tackle  by  standing  out  to  sea  with  a 
ress  of  sail  in  tempestuous  weather,  in  order  to  avoid  an 
opending  peril  of  being  driven  on  shore  and  stranded  (6). 
Lord  EUenborough  said,  general  average  must  lay  its 
mndation  in  a  sacrifice  of  a  part  for  the  sake  of  the  rest, 
ut  here  was  lio  sacrifice  of  any  part  by  the  master,  but  only 
f  his  time  and  patience,  and  the  damage  incurred  was  by 
be  violence  of  the  wind  and  weather,  this  is  not  like  th^  case 
ecently  before  the  Court  (c),  where  the  master  was  obliged 
0  cut  away  his  rigging  in  order  to  preserve  the  ship,  and 
afterwards  put  into  port  to  repair  that  which  he  sacrificed." 
\nd  it  was  decided  in  the  case  of  Price  v.  Noble  (d),  that 
the  owners  of  a  ship's  cargo  were  liable  to  a  contribution  for 


(a)  4  M.  8c  S.  141.  Cc)  Plummer  v.  Wildman,  ante, 

(b)  See  Covington  r.  Roberts,     p.  518. 

lUe,  p.  503.  (d)  4  Taunt.  1 23. 
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sliip's  stores  necessarily,  and  by  the  advice  of  the 
thrown  overboard,  after  she  was  captured,  and  while  m 
possession  of  the  enemy :  for  the  capture,  without  condev*^ 
nation,  did  not  divest  the  property  of  the  owners  while  ^ 
^pes  recuperandi  remained. 
Gencnd  prin-       The  general  principle  of  law  deducible  from  these  dedsioD* 
dedudble^ILm  appears  therefore,  to  be,  that  if  a  vessel  is  compelled  to  pa  ft 
tbeMdedsions.  j^jq  ^ort^  to  repair  a  damage,  which  is  itself  the  subject  of  » 
general  average,  all  the  necessary  expenses  of  port  charge^^ 
wages,  and  provisions,  and  the  expense  of  unloading  andL 
reloading  the  said  ship,  and  the  necessary  outlay  in  patting 
the  ship  in  a  condition  to  enable  her  to  pursue  her  voyage:, 
are  properly  the  subjects  of  a  general  contribution.  Bi&% 
where  a  vessel  merely  puts  into  a  port  from  stress  of  weatheTp 
though  this  may  be  an  act  of  prudence  on  the  part  of  the 
captain,  and  for  the  benefit  of  all,  yet,  inasmuch  as  it  does 
not  result  from  any  sacrifice  on  the  part  of  the  owners  for  the 
benefit  of  the  whole  concern,  the  expenses  attendant  upas 
this  step  are  not  properly  the  subject  of  a  general  contribo- 
lion,  but  must  be  borne  by  the  shipowners  themselves. 

It  is  laid  down  by  writers  practicalfy  acquainted  with  the 
subject,  that  the  loss  of  exchange  on  bills  drawn  by  the 
captain  on  his  owners,  for  the  ship's  disbursements,  in  puttiif  I  ^'^^f 
into  a  port  in  distress ;  maritime  interest  on  bottomry  bonibi 
obliged  to  be  given  under  similar  circumstances,  interest  oi 
advances  and  the  fike  charges,  are  the  subjects  of  geneial  L^:.  ] 
average,  but  it  is  submitted  that,  strictly  speaking,  tlese 
charges  must  follow  as  incidents  to  the  nature  of  the  loft) 
and  that  if  it  be  not  itself  of  the  character  of  a  genenl 
average,  these  respective  charges  consequent  thereupon  wi! 
not  |vartake  of  it  either  (a\ 
--...^  If  a  \cs#el  be  dUabled  by  the  perils  of  the  sea,  from  carry- 
is»«  ^ '  "^5^  ^^^^  cargo  to  its  place  of  destination,  the  master  may  hi* 

v*-^-  ■  *  another  ves;?cl,  or  borrow  monev  on  the  security  of  his  ship 
rvi>».r     o     v  •  v\  fj^o,    I>ui  if  ho  be  m  ible  :o  raise  money  on  bottomrf, 


c  See  ^:;•»c-?.  cr 
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by  hypothecation  of  the  cargo,  and  no  other  vessel  can  be  and  the  money 
o\>tameci»  Lord  Stowell  determined  tbat  the  master  might  will  make  the 

a  portion  of  the  cargo,  to  enable  him,  by  repairing  his  ^^^l^l^^^,' 
r easel  to  carry  the  remainder  to  its  place  of  destination,  and 
that  the  money  so  obtained  might  make  the  subject  of  a 
general  average,  (a). 

But  in  the  case  of  Dobson  and  others  v.  Wilson  (6),  where  Where  the 
a  ship,  having  met  with  tempestuous  weather  in  her  voyage  ^^^^^J^^td^by 
firom  HuU  to  St.  Petersburg,  was  obliged  to  put  into  Copen-  l^^^f  l^l 
hagen  to  unload  and  repair ;  the  expenses  of  which  repairs,  '**ent*of 
u  well  as  the  Sound  dues,  were  paid  by  the  owner's  agent  the  ship  for 
at  Copenhagen  :  and  the  ship  being  ready  to  proceed  on  her  "lelbtter^had 
voyage,  the  English  expedition  against  Copenhagen  coming 
in  sight  she  was  seized  by  the  Danish  government,  and  the  and  the  master 

.  not  being  able 

captam  and  crew  made  prisoners  of  war.    In  consequence  to  procure  the 
of  the  hostilities,  it  being  impossible  to  negociate  bills  on  "cans  Mld'a***^ 
England^  for  the  purpose  of  repaying  the  agent  the  sums  he  in-order 
i^^d  advanced  for  the  use  of  the  ship,  the  agent  caused  the  to  procure  his 
<^ptain  to  be  arrested,  by  process  by  the  maritime  Court  of  sue^T^age! 
'tiatice  at  Copenhagen.    In  this  situation  the  captain,  for  JiJ^eowIier 
'^is  liberation  from  imprisonment,  and  that  he  might  be  able  of  the  goods 
prosecute  his  voyage,  sold  a  portion  of  the  cargo  belonging  in  the  nature 
^    the  plaintiffs  who  brought  an  action  against  another  aven^^to  a 
^Hipper  for  contribution.    Lord  EUenborough  said,  "that  ^*J^"^^^**°" 
^&€l  the  ship  been  seized  for  the  non-payment  of  the  Sound  shippers  of 
Aues,  I  should  have  thought  that  a  sale  of  a  part  of  the  cargo  which^^\'ed 
to  pay  them,  in  the  absence  of  all  other  means  to  raise  ^^^0* their 
money  for  that  purpose  might  have  been  the  claim  for  a  destination, 
general  average.  But  these  dues  had  been  paid  by  the  ship's 
i^g^nt,  and  the  money  so  paid  merely  constituted  a  private 
debt  due  to  him.    I  do  not  tliink  that  any  part  of  the  plain- 
lifTs  goods  was  sacrificed  for  the  safety  of  the  ship,  and  the 
residue  of  the  cargo,  in  such  a  manner  as  to  give  them  a 
right  to  a  contribution  from  the  other  shippers  of  goods  on 


C^)  'ITic  Gratitudine,  3  Kob.  Ad.  and  others,  2  Stark.  1. 
^^P-  255.  and  Si;e  Wilson  v.  Millar        {b)  3  Cauip.  460. 
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Goods  arc  to 
contribute  ac- 
cording to  their 
just  value. 


But  wearing 
apparel  and 
jewels  belong- 
ing to  the 
person  do  not 
contribute. 


Seaincn*s 
wages  do  not 
contribute 


board.   Their  proper  remedy  is  against  the  owner  of  tl 
ship." 

II.  Secondlyi  let  ua  now  consider  what  articles  are  to 
tribute  to  make  good  these  losses,  and  in  what  proportior^^ 

By  the  ancient  laws  of  Rhodes,  Oleron,  and  Wisbuy,  the 
ship,  and  all  the  remaining  goods,  shall  contribute  to  the 
sustained  (a).  The  most  valuable  goods,  though  their  wei^t 
should  have  been  incapable  of  putting  the  ship  in  the  least 
hazard,  as  diamonds  or  precious  stones,  must  be  valued  «t 
their  just  price  in  this  contribution,  because  they  could  oot 
have  been  saved  to  the  owners  but  by  the  ejection  of  the 
other  goods.    Neither  the  persons  of  those  in  the  ship,  nor 
the  ship's  provisions, .  nor  respondentia  bonds,  suffer  anj 
estimation ;  nor  does  wearing  apparel  in  chests  and  boxes, 
nor  do  such  jewels  as  belong  to  the  person  merely :  but  if  the 
jewels  are  a  part  of  the  cargo,  they  must  contribute. 

Those  who  carry  jewels  by  sea  ought  to  communicate  that 
circumstance  to  the  master ;  because  the  care  of  them  will  be 
increased  in  proportion  to  their  worth,  to  prevent  their  being 
thrown  overboard  promiscuously  with  other  things:  and 
hence  their  preservation  will  be  a  common  benefit  (6). 

2.  Both  by  law  and  custom,  the  wages  of  sailors  are  not 
to  contribute  to  the  general  loss ;  a  provision  intended  to 
make  this  description  of  men  more  easily  consent  to  a  jettison) 
as  they  do  not  then  risk  their  all,  being  still  assured  that 
their  wages  will  be  paid  (e). 

3.  The  way  of  fixing  a  right  sum,  by  which  the  average 
ought  to  be  computed,  can  only  be  by  examining  what  the 
whole  ship,  freight,  and  cargo,  if  no  jettison  had  been  made, 
would  have  produced  nett,  if  they  had  all  belonged  to  one 
person,  and  been  sold  for  ready  money.  And  this  is  the  sum 
whereon  the  contribution  should  be  made,  all  the  particular 
goods  bearing  their  nett  proportion  (d). 


(a)  De  leg.  Rhod.  s.  2,  art.  8 ;  (b)  I  Mag.  63. 
Olcr.  art.  8 ;  Wisb.  art.  20 ;  Molloy,  (c)  1  Mag.  71. 
1.2,0.6,8.4.  ((/)  I  Mag.  69. 
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no  respect  whatever  do  the  ordinances  of  foreign  In  what  pro- 

fer  so  much,  as  in  the  manner  of  settling  the  con-  ^b^^ight, 

of  the  ship  and  freight    In  some  places,  the  ship  ^£^3?*" 

es  for  the  whole  of  her  value  and  freight ;  in  others, 

df  of  her  value,  and  one-third  of  her  freight :  and 

others,  both  ship  and  freight  are  to  contribute  for 

(a).    By  the  laws  of  Koninggberg,  Hamburgh  and 

^tfii,  the  ship  is  to  contribute  for  the  whole  of  her 

I  freight  (6).    They  also  declare,  that  the  value  of 

(hall  be  that  which  she  was  worth  when  she  arrived ; 

from  the  freight  a  deduction  shall  be  made  of  the 

iges,  pilotage,  and  such  other  charges,  as  come 

e  name  of  petty  average,  of  which  it  is  customary 

re,  for  the  cargo  to  bear  two-thirds,  and  the  ship 

held  in  Da  Costa  v.  Nevmhatn  (d),  that  freight 
tribute  to  the  general  average.  And  the  whole  of 
It  payable  on  the  voyage  is  to  be  brought  into  the 
bn,  for  that  was  in  hazard  at  the  time  the  sacrifice 
f,  which  reduced  the  general  average.  And  there-  Freight  most 
he  case  of  fVilliams  v.  London  Assurance  Cotn*  respect  of  a 

where  a  ship  was  chartered  from  London  to  the  occurring 

^  on  an  outward 

ies,  there  to  deliver  her  outward  cargo,  and  to  return  voy«ec,  where 

•  1  n       rt       w        1   •  1         •  mw  ^hip  Was 

ice  with  a  cargo  for  England ^  mto  toe  river  Immes^  chartered  out 
5  make  a  true  delivery,  and  it  was  agreed  that  the  freight"  as*^"*^ 


of  Genoa  and  France. 
%.  207,  237,  339. 
itevens  on  Aver.  51, 55, 
lys,  "  That  mode  of  cal- 
)peaT8  to  be  the  best 
ozimates  the  nearest  to 
of  the  ship  when  she 
r  deducting  the  provi- 
le  stores  expended,  the 
sar  of  the  voyage,  and 
loss  by  sea  damage  in- 
to the  time  when  the 
rage  loss  took  place." 
1.407.    Freight  contri- 


butes according  to  its  full  amount, 
a  deduction  of  seamen's  wages  and 
other  expenses  of  the  voyage  being 
first  made.  Abb.  447.  But  see 
Stevens,  p.  60,  where  that  learned 
writer  seems  to  consider  that  the 
provisions  expended  ought  to  be 
deducted  from  the  orig;inal  value 
of  the  ship,  and  not  from  the 
freight. 

(e)  1  M.  &  S.  31S.  And  see  6 
Rob.  Ad.  Rep.  90 ;  1  £dw.  Ad.  Rep. 
223.   Cox  C.May,  4  M.&  S.  151. 
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payable  ac-^    charterers  should}  upon  condition  that  the  ship  perfortiyek/ 
quantity  of  the  her  voyage  and  arrived  in  London^  and  not  otherwise,  p^j 
ca™o"aiid  on    freight  for  cvcry  ton  of  goods  that  should  be  brought  home 
ai  rivai^^  *       at  SO  much  per  ton,  and  an  average  loss  occurred  upon  th^ 
ship*s  outward  voyage :  but  afterwards  being  repaired,  coD' 
pleted  her  adventure,  returned  back  to  London,  and  earoe^ 
freight,  in  an  action  brought  by  the  shipowner  on  a  poCcy  c  f 
insurance  for  the  outward  voyage,  the  underwriters  wer-e 
allowed  to  deduct  the  amount  of  a  general  average  on  th« 
freight. 

'^t^ui**®'*       5.  The  sea  laws  of  different  countries  vary  no  less  tha«3 

which  the  . 

goods  cast  upon  the  former  question,  in  fixing  at  what  prices  goodi  s 

to  be  estimated,  thrown  overboard  shall  be  estimated,  and  for  what  Tilt^^ 

vaiuctbose*'  those  Saved  are  to  contribute. 

saved  are  to        gy       ordinances  of  Rotterdam^  Stockholm,  and  Copeim^ 

contribute.  ^  i 

fiagen,  if  the  accident  which  occasioned  the  general  averags^ 
happened  before  half  the  voyage  was  performed,  the  jettison 
was  to  be  estimated  at  prime  cost;  but  if  after  that  periocS* 
then  at  the  price  for  which  such  goods  would  sell,  at 
place  of  discharge,  freight,  duties,  and  ordinary  charge^ 
deducted  (a).    That  distinction  is  now,  however,  exploded 
in  England,  and  the  custom  has  become  general  of  estimatin.^S 
the  goods  saved  and  lost,  at  the  price  for  which  the  gool^ 
saved  were  sold,  freight  and  all  other  charges  being  firsC 
deducted  (6).    This  rule  is  agreeable  to  the  marine  laws 
WUbuy  (c),  which  declare,  that  the  goods  thrown  overboard 
shall  be  brought  into  a  gross  average,  and  shall  be  rated  a.^ 
the  same  price  for  which  other  merchandise  of  the  same  sort 
preserved  from  the  sea  or  enemy,  was  sold.  This  custoo* 
mentioned  by  Molloy  was  certainly  new  in  England  at  the 
time  he  wrote ;  for  it  appears  by  Maylne,  that  in  1622,  the 
distinction  was  observed  of  estimating  the  goods  at  prime 
cost,  if  the  jettison  happened  before  half  the  voyage  w^as 
performed ;  and  if  after,  at  the  price  the  rest  of  the  goods 


(a)  2  Majr.  100.  285. 339.  (c)  Le^-  Wish,  art  20. 

(6;  Molloy,  tit.  Avr.  s.  15. 
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d  for,  at  the  place  of  discharge  (a).  However,  Molloy  is 
more  modem  authority ;  and  Magens  says,  that  the  pre- 
Uing  mode  of  settling,  averages  now  adopted  in  England 
conformable  to  that  rule,  which  has  abolished  the  dis- 
iction  (6). 

Gold,  silver,  and  jewels,  at  most  places,  contribute  to  a 
oeral  average,  according  to  their  full  value,  and  in  the  same 
nner  as  any  other  species  of  merchandise.  It  has  been 
that  an  immemqrial  custom  has  prevailed  at  Amsterdam^ 
it  gold  and  silver  shall  only  contribute  for  half  their  value : 
\  reason  for  such  a  custom,  one  is  at  a  loss  to  conjecture  (c). 
England  no  such  custom  prevails ;  but  money  and  jewels 
St  fall  into  the  general  average  at  their  full  price :  and  a 
dem  writer  assures  us,  that  the  practice  was  such  in 
mdon  when  he  wrote ;  and  such  I  believe  it  to  be  at  this 

ID  a  case  of  Peters  v.  Milligan  {e),  the  doctrine  here 
ranced  was  mentioned  and  confirmed  by  Mr.  Justice 
&r,  as  clear  law. 

IL  The  contribution  is  in  general  not  made  till  the  ship  The  time  when 
ive  at  the  place  of  delivery :  but  accidents  may  happen,  x\on  is  made, 
ich  may  cause  a  contribution  before  she  reach  her  destined 
i.   Thus  when  a  vessel  has  been  obliged  to  make  a  jet- 
in,  or,  by  the  damages  suffered  soon  after  sailing,  is  obliged 
return  to  her  port  of  discharge ;  the  necessary  charges  of 
'  repairs,  and  the  replacing  the  goods  thrown  overboard, 
y  then  be  settled  by  a  general  average  (f). 
1.  It  is  clear  that  in  making  contribution  the  value  of  the 
ids  thrown  overboard  is  to  be  included  in  the  value  of  the 
olethat  is  to  contribute,  otherwise  the  proprietors  of  those 
ods  will  receive  the  full  value  without  contributing  anything 


i)  Malyne  Lex  Merc,  let  part» 

^  Parkins.  396. 

0  See  Richardson  v.  Nonrse^  3 

A.  237 ;  Stevens,  45. 
>  1  Mag.  62. 

)  MoUoy.  tit.  Average^  s.  4  ;  I 


Mag.  62. 

{fO  Sit.  at  Guildhall  after  Mich. 
1787.  Park  Ins.  296. 

if)  Roccus  de  Navibus,  Not.  96 ; 
I  Mag.  60. 
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to  the  loss.    The  kte  Lord  Tenierden^  in  his  Treatise  ^ 
the  Law  of    Merchant  Ships  and  Seamen^  has  inserted  m 
example  in  figures  by  which,  as  he  very  properly  obserre^i 
the  principle  of  the  mode  of  contribution  can  be  more  easily 
illustrated  (a). 

It  only  remains  now  to  state,  that  the  insurers  are  liable 
pay  the  insured  for  all  expenses  arising  from  general  a?erag^@i 
in  proportion  to  the  sums  they  have  underwritten.  Rocct^^ 
says,    Jactu  facto,  ob  maris  tempestatem,  pro  sublevand.^-^ 
navi,  an  teneantur  assecuratores  ad  solvendum  estimatioBer=^ 
rerum  jactarum  domino  ipsarum?   Die  eos  non  teneri,  qui 
pro  rebus  jactis  fit  contributio  inter  omnes  merces  habentesl 
ilia  navi  pro  solvendo  pretio  domino  ipsarum,  et  ideo  si 
curatus  recuperat  pretium  rerum  jactarum,  non  potest  agei 
contra  assecuratores :  tamen  tenentur  assecuratores  ad 
ciendum  illam  ratam  et  portionem,  quam  solvit  assecuratusi 
illam  contributionem  faciendo  inter  omnes,  habentes  merce^-^^ 
in  ilia  navi  quas  portio  cum  non  recuperetur  ab  aliis,  habetuJ^-^ 
pro  deperdita,  et  proinde  ad  illam  portionem  tenentur  aaaefi^' 
curatores**  (6). 

The  opinion  of  this  learned  civilian  is  agreeable  to 
laws  of  all  the  trading  powers  on  the  continent  of  Europe^  9m^^ 
well  as  to  those  of  England^  where  the  insurer,  by  his  con-^^ 
tract,  engages  to  indemnify  against  all  losses  arising  from  ^ 
general  average. 

2.  With  respect  to  the  payments  of  the  contributions  to  as^ 
general  average,  it  is  usual  in  this  country  for  the  brokei. 
who  have  procured  the  policy  of  insurance  to  be  effected, 
draw  up  an  adjustment  of  the  average  which  the  uodi 
writers  usually  pay  in  the  first  instance  without  any  dispul 
But  in  case  of  dispute  the  law  provides  a  remedy  for 
against  each  party  to  the  contribution. 

In  the  case  of  an  expenditure  of  money,  probably  an  actm^D 
for  money  paid  might  be  maintained  against  each  of 


(a)  Th«  reader  is  referred  to  the       (6)  Roccus  de  AssecuntiaV'^^^ 
note  in  question,  Abb.  6th  edit    Not.  62. 
p.  449. 
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10  were  benefited  by  such  expenditure.  But  as  this  would 
Eld  to  a  multiplicity  of  actions ;  and  this  species  of  action  is 
>t  applicable  to  the  case  of  goods  thrown  overboardi  the 
^tter  mode  in  all  cases  seems  to  be  to  apply  for  contribution 
i  a  Court  of  Equity,  where  effectual  relief  may  be  obtained 
l^inst  all  the  parties  in  one  suit  (a). 

In  Birkley  v.  Presgrave  (6),  it  was  decided  that  a  special 
:tion  of  assumpsit  may  be  maintained  by  the  owner  of  a  ship 
gainst  the  owner  of  part  of  the  cargo,  to  recover  from  him 
b  proportion  of  a  general  average  loss,  incurred  by  Cutting 
be  cable  and  part  of  the  tackle  of  the  ship,  and  applying 
liem  to  a  use,  for  which  they  were  not  originally  intended, 
ft  the  general  preservation  of  the  whole  concern. 

And  in  the  case  of  Dobson  and  others  v.  Wilson-{c)f  it  was 
by  Lord  Ellenborough  that  a  similar  action  might  be 
eld  by  one  shipper  of  goods  against  another. 

3.  By  the  maritime  laws  and  usages  of  all  nations  the  place  The  piacc  at 

^  or         which  tho 

the  ship's  destination  or  delivery  of  her  cargo  is  the  place  average  is  to 

which  the  average  is  to  be  adjusted,  and  the  master  is  not  ^ 

mpellable  to  part  with  the  possession  of  the  goods  until  the 

m  contributable  in  respect  to  them  is  either  paid  or  secured 

him  Id).   It  would,  therefore,  seem  to  follow  as  a  natural  ad- 

■  .  •        1       1.        1        1      1        jurtmcnt  i§  to 

nsequence  that  if  the  average  is  to  be  adjusted  at  the  place  be  made  ac- 
destination  the  adjustment  must  be  made  conformably  with  u^onhat^^ 
e  law  of  that  place.    And  it  has  been  decided,  therefore,  P**^*^* 
the  case  of  Simond  and  Loder  v.  White  (0),  that  where  the 
oprietors  of  goods  were  compelled  at  Petersburg  to  pay  a 
m  of  money  to  the  shipowner  as  a  contribution  to  a  general 
mge,  settled  at  Petersburg  according  to  the  law  o( Russia, 


[a)  Com.  Big.  tit.  Chancery, 
1),  and  Shower's  Pari.  Cas.  and 
I  the  judgment  of  Lord  Ellen- 
rough  in  Dobson  v,  Wilson,  3 
mp.  480 ;  see  ante,  p.  605»  case 
Blilward  v.  Hibbert. 
JO  I  East,  220. 
e)  3  Camp.  480. 
d)  I  Consulat  de  la  Mer,  s.  225 ; 


Complete  Body  of  Sea  Laws,  s.  33, 
art  31 ;  Wellwood,  tit.  21,  p.  47; 
Bynkershoek  Qaestiones  Juris  Pri- 
vati,  lib.  4,  c.  24 ;  Malyne's  Lex 
Mercatoria,  3rd  edit  113;  Beawes, 
245;  Ordinance  of  Louis  XIV. 
book  3,  tit  8 ;  Da  Jet,  art  21 ; 
Abb.  on  Shipp.  6th  edit  451. 
(e)  2  B.  &  C.  805. 
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in  order  to  recover  possession  of  their  goods,  they  could  ^ 
recover  back  again  so  much  of  the  money  paid  as  would  n  ^ 
have  been  charged  to  them  on  an  adjustment  of  avera^'^ 
according  to  tlie  law  of  England^  the  ship  being  a  Bririi^  ' 
ship  and  all  the  parties  British  subjects. 


SECTION  XVII. 

THE  ASSURERS,  ETC. 

Having  in  the  fifteenth  section  of  this  Treatise  considereff^ 
the  effect  which  the  term    unless  general "  has  upon  tfa^^  ' 
memorandum,  by  which  the  underwriters  exempt  themselvei;.  h9 
in  the  case  of  some  articles,  altogether  from  the  payment  <r 
average  losses,  in  others  unless  the  losses  amount  to  five  peK:  ' 
cent.,  and  in  all  others  not  mentioned,  and,  with  respect  tcrvt 
the  ship  and  freight,  unless  amounting  to  three  per  cent,  widrr^ 
this  general  exception  overriding  the  whole  memorandao  ^ 
viz.,     unless  general,"  or     the  ship  be  stranded     anr'  d 
having  also  in  the  preceding  section  treated  of  genenu^^l 
average,**  as  to  its  real  nature  and  character  as  a  mosr  — =t 
ancient  rule  and  principle  of  frequent  and  most  useful  appli 
cation  in  marine  affairs  at  the  present  day,  I  come  now  to  trea —  t 
the  last  sentence  in  the  policy  itself,  which  was,  we  recollect^r' i 
for  certain  reasons  alleged,  postponed  till  after  the  memoranv  - 
dum  was  discussed,  though  the  sentence  we  are  about  to  refb  v 
to  is  properly  the  last  sentence  of  importance  in  the  polie^ 
immediately  followed  by  the  subscription  of  the  underwriters  ? 
whilst  the  memorandum,  thougii  affecting  the  whole  policy* 
scarcely  can  be  called  part  of  it,  and  might  be  omitted  altO' 
gether,  without  interfering  with  the  contract  between  the  < 
parties,  any  more  than  with  respect  to  the  limitation  of  the  I 
underwriters'  liabilities  in  cases  of  average  losses,  except 
upon  two  conditions.  This  sentence  is  in  the  following  words : 
— "  And  it  is  agreed  by  us,  the  assurers,  that  this  writing 
policy  of  assurance  shall  be  of  as  much  force  and  effect  ^ 
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the  surest  writing  or  policy  of  assurance  heretofore  made  in 
X^Mnbard  Sireetf  or  in  the  Royal  Exchange^  or  elsewhere  in 
Lorndtm.  And  so  we,  the  assurers,  are  contented,  and  hereby 
promise  and  bind  ourselves,  each  one  for  his  own  part,  our 
heirs,  executors,  and  goods,  to  the  assureds,  their  executors, 
administrators,  and  assigns,  for  the  true  performance  of  the 
premises,  confessing  ourselves  paid  the  consideration  due 
taiito  us  for  this  assurance  by  the  assured,  at  and  after  the 
nktjt  of  (the  premium,  so  much  per  cent)  In  witness  whereof 
the  assurers,  have  subscribed  our  names,  and  sums 
*^«ared,  in  LondonJ*   This  is  necessary,  of  course,  for  the 
Protection  of  the  assured,  and,  as  we  before  observed,  the 
P^^licy  is  signed  only  by  the  underwriters.    But  it  is  to  be 
'^^'CoUected  that  they,  in  the  policy  itself  to  which  their  names 
affixed,  ''confess  themselves  paid  the  consideration  due 
.  ^^to  them  for  this  assurance  by  the  assured,  at  and  after  the 
*^4e  of  (         ) and  therefore  a  court  of  law,  or  of  equity, 
bind  them  to  their  bargain.   The  policy  becomes  the 
I^tooperty  of  the  assured,  and  he  may  maintain  an  action  for 
^    against  any  person  wrongfully  withholding  it,  either  the 
'^^V^oker,  or  any  party  into  whose  hands  it  may  have  got;  but 
^'^c  broker  (as  we  shall  presently  see)  has  a  lien  on  the  policy 
advances. 

Xord  Manffieldf  in  a  case  of  Harding  v.  Carter  and 
^^moiker  (a),  reported  in  the  late  Mr.  J.  Park's  Treatise,  very 
^^mly  laid  the  law  down  in  favour  of  the  assured.  The  action 
trover  was  brought  by  the  plaintiff  (a  captain  of  a  ship) 
*  gain  It  the  defendants,  who  were  brokers,  for  two  policies  of 
*^aurauce>   The  defendants  wrote  to  the  plaintiff  that  they 
^^^d  had  two  policies  made,  the  one  on  the  plaintiff's  clothes 
wages,**  the  other  on  the  account  of  the  ''  owners,**  and 
^^Mil  the  underwriter  was  Mr.  Newnham.    A  loss  having 
^teppened,  the  defendants  produced  a  policy,  underwritten 
^  one  T.  S.,  only  insuring  the  ship,  in  which  the  plaintiff 
no  interest.    Lord  Mansfield. — I  shall  consider  the 


M  Sit.  at  GniUliall,  Easter  Vacation,  1781.  F^k  Ins.  p.  5. 
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defendants  as  the  actual  assurers,  and  therefore  the  plaintiff 
must  prove  his  interest  and  loss."  The  defence  set  up  wa»« 
that  the  letter  above  stated  in  evidence  was  written  by  th^ 
defendant's  clerk,  by  mistake ;  and  it  was  said  that  trove^ 
could  not  be  maintained  for  that  which  never  existed ;  bi^ 
his  Lordship  would  not  suffer  the  defendants  now  to  contnib. 
diet  their  own  representation;  and  Uie  plaintiff  accordingH 
had  a  verdict  to  the  amount  of  his  interest,  the  premioa 
being  deducted* 

mo  may  b«       In  the  beginning  of  this  Treatise,  I  mentioned  who  mighfl 
the  assurers,     j^y  ^^^^      ^j^^  assured.    I  shall  now  briefly  state  who  mm 
be  the  assurers.    It  seems  that  at  the  common  law,  and 
the  usage  of  merchants,  any  person  whatever  might  be  an 
assurer,  however  unable  he  might  be  from  poverty  to  mak 
>        up  the  losses  insured,  provided  the  merchant  was  vraii 
enough  to  trust  to  such  a  security.   In  process  of  time,  bof- 
ever,  there  were  so  many  who  made  a  great  show  of  weatt, 
in  order  to  deceive  the  honest  and  unsuspicious  trader  out  of 
his  premium,  that  it  became  an  object  of  national  and  PaiSi- 
mentary  interference.   And  by  the  statute  6  Geo.  1,  c  18^ 
the  king  was  empowered  to  found  two  chartered  oompamob 
viz.,     The  Royal  Exchange  Assurance  Companfff  wi 
London  Assurance  Company^'  for  making  marine  insunoceib 
and  for  lending  money  on  bottomry;  and,  by  the  ISth  sectii 
of  the  act,  a  monopoly  was  given  them,  in  exclusion  of  al 
other  corporations  or  partnerships,  all  policies  made  by  which 
were  declared  to  be  void,  and  the  parties  to  them  Uabkto 
the  penalties  of  usury.   Individual  persons,  however,  bh^ 
underwrite  policies  or  lend  on  bottomry,  if  not  on  accouotof 
a  corporation  or  partnership.    And,  by  the  26th  section,  tk  1 

South  Sea  Company,''  and  The  East  India  Compa»h 
were  also  allowed  to  lend  on  bottomry,  with  regard  to  slupi 
and  goods  in  their  service.  The  privilege,  however,  thai 
given  to  these  two  companies,  in  exclusion  of  all  6tber  cot' 
porations  and  partnerships,  is  now  taken  away  by  5  GeOi  ^ 
c.  1 14;  by  the  second  section,  however,  of  this  act  it  is  provided 
that  nothing  in  that  act  should  affect  the  rights  and  privilege* 
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two  corporations,  otherwise  than  by  making  it  lawful 
it  corporations  and  bodies  politic,  and  persons  acting 
lership,  to  grant  and  make  policies  of  insurance,  and 
ts  of  bottomry.  Insurances  may,  therefore^  at  this 
made  by  private  individuals,  and  by  partnerships  or 
lies,  with  or  without  charters,  without  any  restriction, 
mpanies  who  have  in  recent  years  come  into  existence 
squence  of  this  enactment,  it  may  easily  be  imagined, 
tremely  numerous  both  in  England,  Scotland,  and 
f;  it  would  be  useless  for  me  to  mention  their  names, 
number  of  them,  however,  will  be  found  to  be  parties 
f  of  the  recent  cases  referred  to  by  me.  I,  howeven 
st  refer  to  the  ancient  chartered  companies  of  The 
Exchange  Assurance  Company,**  and  that  of  the 
on  Assurance  Company  f 

he  Company  of  the  London  Assurance,  whose  policies  «  London  As. 
Mirly  the  same  as  those  of  the  Royal  Exchange  Com-  ^^^^ 
lave  now  adopted  the  following  memorandum,  more 
ma  to  that  of  the  private  assurers,  as  it  re-establishes 
eption,  which  they  had  discontinued,  in  the    case  of 
ag**  (a) : — Free  from  all  average  on  rice,  com,  flour. 
It,  saltpetre,  fruit,  and  seeds,  except  general,  or  the 
stranded;**     free  from  average  on  sugar,  rum,  hides, 
lemp,  flax,  and  tobacco,  under  five  pounds  per  cent ; 
all  other  goods,  the  freight,  and  ship,  under  three 
per  cent.,  except  general,  or  the  ship  be  stranded." 
he  Royal  Exchange  Company,  which  is  remarkable  for  The  Royal 
owing  memorandum,  which  does  not  contain  the  words,  Auuittfice 
s  the  ship  be  stranded":—"  Free  from  all  average  on  ^"W- 
our,  fish,  salt,  fruit,  seeds,  hides,  and  tobacco,  unless 
,  or  otherwise  specially  agreed. 
te  from  average  on  sugar,  rum,  skin,  hemp,  and  flax, 

e  on/e,  p.  496,  the  account  lating  to  the  stranding     of  the 

Sir  F.  Norton,  in  his  argu-  ship"  after  having  been  defeated  in 

Burr.  1653,  of  the  Com-  an  action  of  Cantillon  o.  the  Com- 

ring  given  np  the  use  of  pany. 
t  of  the  memorandum  re- 

M  M  2 


upon  them  all;  they  have  a  list  of  every  registcrei 
ship  certainly,  with  the  class  to  which  it  belonp^s  ;  t 
agents  all  over  the  world ;  they  have  daily  accounti 
parts  of  the  globe  relating  to  ships,  the  accidents  w1 
happened  to  them,  accounts  respecting  their  arriva 
ports  of  destination,  of  the  times  of  their  setting  su 
different  voyages,  of  their  being  missing  and  not 
and  of  every  thing  relating  to  the  ships  which  are  < 
over  the  world,  which  may  (by  possibility)  interest  f 
their  concerns.  They  are  a  highly  honorable  anc 
set  of  persons.  There  are  also  Underwriters  residi 
large  sea-port  towns  in  Great  Britain,  such  as  1 
Bristol^  Edinburgh,  Dublin,  and  others. 
Insurance  And  I  must  now  mention  another  class  of  men, 

brokers.  insurance  brokers,  who,  in  fact,  are  the  agents  wh< 
make  for  the  merchants,  their  principals,  the  insura 
the  underwriters.  They  are,  as  well  as  the  under 
most  respectable  class  of  persons,  and  extremely 
merchants  living  at  a  distance  from  London.  An 
section  I  propose,  first,  to  consider  what  are  the  ri 
duties  of  the  insurance  broker,  and  aUo  in  what  m 
settlement  of  accounts  between  them,  the  underwr 
the  assured,  in  point  of  practice,  really  takes  place, 
this  section  the  settlement  which  I  allude  to,  is  that 
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they  may  consider  the  wrongs  and  grievances  they  have 
*"eoci?ed  from  the  other  party. 

Policies  of  insurance  are  seldom  made  by  the  party  himself  Of  the  imur. 

Anoe  broker. 

Jreally  interested,  but  generally  by  the  intervention  of  an 
A^ent  employed  by  the  assured,  called  an  insurance  broker, 
"who  transacts  the  business  with  the  underwriters  as  attorney 
his  principal,  from  whom  he  receives  his  instructions, 
^wlmich  if  be  do  not  obey,  and  from  which  if  he  deviate,  he  is 
Answerable  to  his  employer  in  an  action  like  any  other  person 
•^wlio  undertakes  any  office,  employment,  trust,  or  duty,  and 
"who  thereby  impliedly  undertakes  to  perform  it  with  integrity, 
^lli^nce,  and  skill,  Delany  v.  Stoddart  (a).  Insurance 
brokers  are  a  class  of  persons  who  may  be  properly  enough 
designated  as  the  goers-between  the  merchant  making  insu- 
x^ances  and  the  underwriters  who  subscribe  the  policies.  As 
•vxMny  of  the  former  reside  abroad,  or  in  remote  parts  of 
-England^  and  may  be  supposed,  frequently,  not  even  to  be 
known  to  the  underwriters,  the  brokers  who  make  the  insu- 
X'^nces  for  them  in  London^  must  be  considered  as  a  very 
uaeful  class  of  agents,  and  are,  in  some  respects,  invested 
^ith  a  superior  degree  of  authority  than  agents  in  general  are. 
■Thev  are  likewise  persons  of  great  respectability  and  honour, 
Mid  to  whom  the  merchant  is  able  to  look  with  confidence  for 
^  proper  performance  of  his  duty,  and  for  the  selection  of 
Accredited  and  responsible  underwriters  to  subscribe  the 
policy. 

When  a  merchant  abroad  consigns  goods  to  another  in  this 
Country,  giving  instructions  to  the  consignee  to  make  insu- 
I'aiicea  upon  the  cargo,  the  proper  and  usual  plan  is  for  the 
^^rchant  here  to  apply  to  a  broker  who  is  personally  ac- 
quainted with  the  underwriters,  and  who  gets  the  insurance 
Oiade  by  them,  thus  dividing  the  risk  amongst  a  number  of 
'Sponsible  persons.  It  need,  therefore,  hardly  be  remarked, 
^hat  if  the  merchant  at  home,  instead  of  proceeding  in  this 
>nmnner,  were  to  take  the  risk  upon  himself,  without  the 


(o)  1  T.  R.  22. 
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knowledge  and  consent  of  his  correspondent^  and  debit  UfH 
with  the  amount  of  premium,  he  would  be  guilty  of  grot^ 
misconduct,  and  that  in  the  event  of  a  loss,  he  would  not  onl.^ 
be  liable  to  the  consignor,  but  that  the  premium,  haTingl 
received  by  him  without  a  consideration,  might  be  recove 
back.   I  would  not,  however,  by  the  above  observations, ' 
construed  to  insinuate  that  a  practice  of  thb  descriptioK, 
illegal  and  dishonest  as  it  would  be,  obtains  at  all  in  thi  m 
country,  the  acknowledged  integrity  and  honour  of  whoibe 
merchants  are  so  well  established  over  the  whole  worfa)* 
There  would  likewise  be  this  obvious  objection  to  the  coo. 
signee  becoming  the  insurer  himself,  as  having  the  eugo 
consigned  to  him,  and  consequently  the  control  of  it,  be  hu 
the  opportunity,  in  taking  it  out  of  the  ship,  of  making  At 
nature  of  an  average  loss  appear  different  from  that  which  it 
is,  in  fact,  so  as  to  keep  it  out  of  the  exception  of  the  comM 
memorandum. 

Tbe  broker  b      The  insurance  broker  is  agent  both  for  the  assured  ui 
tboasnu^^^  for  the  underwriter.   His  duty  to  the  assured,  besides  is 
andtbe  under-  pursuing  his  instructions  and  exercising  due  care  and  dit 
gence  in  effecting  the  policy,  consists  in  his  receiving  froa  die 
underwriter  the  proceeds  of  a  settlement  of  a  loss,  and  \m 
duty  to  the  underwriter  is  to  pay  them,  when  received,  to  the 
assured,  Russel  v.  Bangley  (a) .    I  propose  to  consider,  in  the 
first  place,  what  are  the  rights  and  duties  of  the  insurtnce     |  j 
broker ;  and,  in  the  second  place,  I  shall  consider  the  ( 
question  of  the  settlement  of  accounts  between  the  broker^ 
the  underwriter,  and  the  assured,  in  which  question  wiD  be 
involved  the  respective  rights  and  liabilities  of  the  sereftl   L  ^ 
parties  to  each  other.  [ 
The  rights  and     I.  First,  then,  we  will  consider  the  rights  and  duties  of  the 

duties  ol  tho      •  1.1 

broker.  insurance  broker. 

He  sometimes      !•  insurance  broker  sometimes  acts  under  a  dlr' 

*^deUredere*  credere  commission,  and  an  action  lies  against  the  assured 

commission  for  the  pricc  without  waiting  till  the  event  is  detennioedi  I* 

and  mav  s«o      ^         ,  ,         , .  I 

for  the  pricc     Carruthevs  v.  Uranam  (6). 

va)  4  B.  &  A.  396.  {b)  11  East,  578. 
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-A«  the  broker  transacts  the  chief  part  of  the  business,  and  withoutwaiting 

^  *  ^      for  the  dctcr- 

pays  the  premium,  the  law  gives  him  a  lien  upon  the  policy  minatioaof  the 
in  Iiis  hands  without  any  notice  given  to  the  underwriters,  so  ^^^^ 
as       enable  him  to  deduct  not  only  the  premium  and  commis*      broker  has 
sion  doe  on  the  particular  policy,  but  the  general  balance  due  policy. 
Co  liim  on  the  account  between  him  and  his  principal,  Mann 
V.  Forrester  {a).    And  this  is  so,  although  the  policy  be  not 
snade  on  account  of  the  party  giving  him  the  orders,  for  if  he 
Iftave  DO  notice  at  the  time  that  the  policy  is  not  on  account  of 
^lie  party  employing  him,  he  has  a  right  to  satisfy  his  general 
^Mdance  out  of  money  received  on  the  policy  both  before  and 
a  Aer  notice  that  it  belongs  to  a  third  party,  for  he  must  be 
supposed  to  have  made  advances  on  the  credit  of  the  policy 
^w-hich  was  allowed  to  remain  in  his  hands :  per  Lord  EUen- 
A^MTomgh  in  Manm  v.  Forrester  (6). 

And  it  has  been  decided,  that  if  a  broker  parts  with  the  If  ^ 
possession  or  the  policy  so  as  to  lose  his  lien  upon  it,  and  it  pouenkm  of 
ISets  back  again  into  his  hands,  for  any  purpose  whatever,  the  jl^^^gUek 
lien  revives.  Whitehead  v.  Vaughan  (c).  ^ 

It  has  been  also  held  in  the  case  of  Falkner  v.  C(ue  {d),  any  purpom 
t.liat  such  policies  whilst  pledged  with  the  broker,  are  not  in  Uen  reriTei. 
the  order  and  disposition  of  the  bankrupt  assured  within  the 
vvieaning  of  the  Bankrupt  Act,  although  no  notice  is  given  to 
the  underwriters. 

fiut  in  the  case  of  Maanss  v.  Henderson  {e\  when  an  agent  But  if  the 
x^ade  a  policy  in  his  own  name,  he  being  an  Englishman^  and  scient  notice  ' 
tola  the  broker  that  the  property  was  neutral,  and  to  warrant  ^^^^^ 
a«  such,  it  was  held  that  this  was  a  sufficient  notification  to  insurance  acu 

^«  as  an  agent 

broker  that  the  party  acted  only  as  agent ;  and,  there-  only,  ho  has  a 
''^re,  in  an  action  against  the  broker  by  the  foreign  principal,  f^"  he  panici. 

Was  held  that  the  broker  could  only  set  off  the  money  due  premium, 
for  the  particular  premium,  and  not  the  general  balance  due 
^^tn  the  English  agent  to  him* 

Cot)  II  Camp.  60.  Bankruptcy. 

4  Gamp.  60.  (d)  Cited  io  Lempriere  v.  Pasley, 

Co)  T.  T.  25  Geo.  3,  and  Parker  v.  2  T.  R.  491. 

^^tncr,  Trin.  Term,  1788,  which  (e)  I  East,  335. 
^^Cf  arc  in  Mr.  Cooke's  Book  on 
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The  broker, 
although  he 
has  a  hen  upon 
a  policy,  may 
be  compelled 
to  produce  it  at 
the  trial;  but 
he  still  keeps  it 
in  his  posses- 
sion and  docs 
not  thereby 
lose  his  lien. 

And,  althoogh 
he  has  a  lien 
on  the  policjTi 
he  is  a  com- 
petent witness 
between  the 
parties. 
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An  action  lies 
against  the 

broker  for  not 
attending  to 
the  orders  of 
his  principal, 
or  for  execu- 
ting them 
negligently. 


In  what  cases 
a  merchant  has 
a  right  to 
expect  that  a 
broker  will 
obey  an  order 
to  insure. 


In  Hunter  v.  Leaihley  (a),  the  broker  who  made  die 
policy  was  called  as  a  witness  for  the  plaintiff,  and  reqoved 
to  produce  the  policy:  this  he  refused  to  do,  claiimiigto 
have  a  lien  on  it  for  the  premiums  advanced  by  him.  But  it 
appearing  that  he  had  been  served  with  a  subpoena  dam 
tecum,  Lord  Tenterden  held  that  he  was  bound  to  prodnee 
it,  inasmuch  as  he  would  not  thereby  be  deprived  of  his  Ben. 
His  Lordship  said,    if  we  allowed  the  broker  to  withhoU 
the  policy  on  account  of  his  lien,  we  should  permit  that  whidi 
would  work  great  inconvenience,  and  we  should  embk 
brokers  to  assist  the  underwriters  in  defeating  the  just  chns 
of  the  assured.   We  do  not  by  this  decision  deprive  tbe 
party  of  his  lien,  he  still  has  the  policy  in  his  possesan^ 
and  has  the  same  right  of  lien  as  before."   And  it  was  held,  ' 
likewise,  that  although  he  had  a  lien  on  the  policy,  he  sdl 
was  a  competent  witness  at  the  trial  between  the  assured  and 
the  underwriter. 

2.  It  has  been  observed,  that  an  action  will  lie  agunsti 
broker  for  either  not  attending  to  the  orders  of  his  principil 
in  effecting  an  insurance  when  required  to  do  so,  or  for 
being  guilty  of  remissness  in  the  execution  of  it.    When  a 
man  undertakes  either  by  an  implied,  or  an  express  proniaei 
to  do  a  thing  for  another,  and  he  neglects  to  do  it,  or  doeik 
unskilfully,  the  law  gives  the  person  in  general  an  acdoo  fiir 
the  remedy.    And  this  is  the  case  with  respect  to  an  insuF 
ance  broker ;  and  the  only  difference  between  the  actioK- 
against  him  and  that  on  the  policy  against  the  underwriteiV' 
is  in  point  of  form ;  for  the  plaintiff*  is  in  this  action  entitkl- 
to  recover  from  the  broker  the  exact  sum  he  ordered  to  bp 
insured ;  and  the  defendant  is  entitled  to  every  benefit  otf 
which  the  underwriter  could  have  taken  advantage,  such  a0 
fraud,  deviation,  non-compliance  with  warranties,  and  tbefil^ 
In  the  case  of  Smith  v.  LasceUes  (6),  the  whole  law  of  this 
action  was  very  fully  laid  down  by  Mr.  Justice  BuBer,  an  J 
assented  to  by  the  whole  Court ;  and  upon  thb  occasion  tbt t 


(a)  10  B.  &  C.  858. 


{J})  2  T.  R.  187. 
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^med  Judge  mentioned  the  three  instances  in  which  such 
AO  order  to  insure  must  be  obeyed^  otherwise  an  action 
^ill  lie, 

Pirsty  where  a  merchant  abroad  has  effects  in  the  hands  of  i.  Where  a 
ills  correspondent  here,  he  has  a  right  to  expect  that  he  will  Xo^^hL 
obej  an  order  to  insure,  because  he  is  entitled  to  call  his  J^^^'J^^^ 
money  out  of  the  other's  hands  when  and  in  what  manner  he  bere. 
pleases. 

Xhe  second  class  of  cases  is,  where  the  merchant  abroad  2.  the 
Isas  no  effects  in  the  hands  of  his  correspondent,  yet  if  the  been  used  to 
oourse  of  dealing  between  them  is  such,  that  the  one  has  SIwancTanr 
Ixeen  used  to  send  orders  for  insurance,  and  the  other  to  theafentto 

comply  with 

oomply  with  them,  the  former  has  a  right  to  expect  that  bis  them,  the 
orders  for  insurance  will  still  be  obeyed,  unless  the  latter  give  right  to  expect 
him  notice  to  discontinue  that  course  of  dealing.  beotejedTm 

Thirdly,  if  the  merchant  abroad  sends  bills  of  lading  to  notice  ^ven 
Ills  correspondent  here,  he  may  engraft  on  them  an  order  to  tinae  the 
insure,  as  the  implied  condition,  upon  which  the  bills  of  3^^^ere  the 
latdincs  shall  be  accepted,  which  the  other  must  obey,  if  he  P!,?'**??*^?™'* 

®  .  ^  bills  of  lading, 

Mcept  them,  for  it  is  one  entire  transaction.    For  if  the  with  a  condi. 
commission  from  abroad  consists  of  two  parts,  the  one  to  eDgraftcd^on' 
Accept  the  bill  of  lading,  the  other  to  cause  an  insurance  to  ^^®™* 
be  made,  the  correspondent  cannot  accept  it  in  part,  and 
Inject  it  as  to  the  rest. 

3,  But  it  was  held  in  the  case  of  Wilkinson  v.  Cover"  But  if  a  party, 
^ale  ifl),  if  a  person,  though  not  legally  obliged  to  comply  {^ajfy  ^iied 
^ith  an  order  to  insure,  nevertheless  accepts  it,  it  is  incum-  JJJ^^^r^'aci^ 
^nt  on  him  to  carry  it  into  execution,  and  to  perform  it  with 
diligence  and  ordinary  skill,  or  he  will  be  liable  to  the  prm*  mal.perform- 
^pal  for  the  consequence  arising  from  his  unskilfulness  or 
i^glect 

Thus  in  Wallace  v.  Telfair  (6),  where  a  merchant  here 
accepted  an  order  for  insurance,  but  limited  the  broker  to 
too  small  a  premium,  in  consequence  of  which  no  insurance 
could  be  procured,  it  was  held  that  he  was  liable  to  make 
good  the  loss  to  his  correspondent. 

(a)  1  Esp.  75.  (6)  2  T.  R.  188,  n. 
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Where  a 
broker  employ- 
ed another  but 
did  not  give 
him  all  the  in- 
structiuns,  be 
was  furnished 
with,  it  was 
held  that  he 
was  liable. 


If  in  making 
a  policy  the 
broker  omits  to 
state  circum* 
stances  the 
omission  of 
which  will 
constitute  a 
good  defence 
to  an  action  by 
tlie  assured 
against  the 
underwriter. 
The  assured 
can  maintain 
an  action 
against  the 
broker  for  this 
omission. 


And  in  Sellar  Work  (a),  where  a  broker  emplojed 
anotheri  but  omitted  to  give  him  all  the  instructions  hewn 
furnished  withi  it  was  held  that  he  was  liable  to  answer  ibr 
the  loss  occasioned  by  his  omissioni  though  he  derbred  no 
profit  from  the  transaction. 

But  if  an  agenti  to  whom  insufficient  orders  are  sent,  does 
all  that  is  usual  to  get  the  insurance  made,  that  is  sufBdeit; 
because  he  is  no  insurer,  and  is  not  obliged  to  get  the 
insurance  made  at  all  events  (i). 

4.  In  the  case  of  Park  v.  Hammond  {c\  where  a  broker  vm 
informed  that  the  assured  would  take  upon  himself  the  nk 
of  the  cargo  from  Malaga  to  GibraUar^  and  was  ordered  to 
insure  from  Gibraliar  to  London,  and  neglected  to  state  to 
the  underwriters  that  the  goods  were  not  laden  at  GibralUirt 
inasmuch  as  this  omission  vacated  the  policy,  he  was  bcU 
liable  to  the  assured  for  this  neglect 

And  in  the  case  of  Malhny  v.  Barber  (cQ,  wliere  m 
insurance  broker  was  instructed  to  make  a  policy  at  ni 
from  Teneriffe  to  London,  and  he  omitted  to  insert  in  it  a 
liberty  to  touch  and  stay  ''at  all  or  any  of  the  Camrff 
Islands,''  he  was  held  liable  for  that  negligence,  became  it 
was  proved  that  that  liberty  was  invariably  inserted  in  sodi 
policies. 

And  in  Campbell  v.  Rickards  and  others  (e),  if  the  broker, 
when  he  makes  a  policy,  omits  to  state  any  circumstaooe^ 
which,  on  the  trial  between  the  assured  and  the  underwriter, 
would  constitute  a  sufficient  answer  for  the  latter,  oo  tiie 
ground  of  there  having  been  a  material  concealment,  Ik  ii 
liable  in  an  action  to  the  assured  for  this  omission.  Audi 
therefore,  where  a  merchant  at  Sydney  shipped  goods  fo 
England  on  board  a  ship,  and,  by  another  ship  that  sailed 
after  her,  wrote  to  an  agent  in  England,  and  desired  him,  if 
he  received  that  letter  before  the  ship  in  question  arrived,  to 


(a)  At  Nisi  Prius,  1801,  Marsh. 
305. 

(6)  Smith  V.  Cologan,  2  T.  R* 
1S8,  n. 


(c)  2  Marsh.  189. 
{d)  4  Camp.  150. 
(0  5  B.  &  Ad.  840. 
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it  thirty  days,  in  order  to  give  every  chance  for  her  arrival, 
And  then  to  make  an  insurance  on  the  goods :  and  the  letter 
was  received,  and  the  agent,  having  waited  more  than  thirty 
cl Ays,  made  an  insurance  through  a  broker,  who  informed  the 
underwriters  when  the  ship  which  had  the  goods  on  board 
sailed,  and  when  the  letter  ordering  the  insurance  was  written, 
but  did  not  state  when  it  was  received,  nor  the  order  to  wait 
thirty  days  after  the  receipt  of  it :  the  assured  having  brought 
An  action  on  the  policy,  and  failed  on  account  of  the  sup- 
pvesrion  of  the  above  facts  by  the  broker  (a),  the  present 
action  was  brought  against  the  broker  for  negligence  in 
nmaking  the  policy.  It  was,  likewise,  held  in  this  case  that,  in  ^  action 
^Im^iigh  the  opinion  of  brokers  and  underwriters  might  be  ^^^f^ 
a^led  as  to  matters  of  practice  in  their  profession,  they  could  n«gl 


not  be  called  to  speak  as  to  one  of  the  points  upon  which  ^dence  of 

jury  would  have  to  give  their  verdict,  u  e.,  whether  the  ^|2te^Jri!J^ 

*W<t  concealed  was  material  or  not,  and  whether  it  ought  to  ^  •dmiitiblo 

^  "  upon  a  matter 

"t-  communicated  to  the  underwriters.  of  ^  on 

In  Chapman  v.  Walton  {b),  which  was  an  actiop  against  a  ^  ^  ^o^"^ 

bvoker  for  negligence,  where  the  defendant  having  made  Jj^ij^'^^y 

I^csBcies  of  insurance  on  goods  for  one  Richardson,  and  Ucalled^to 

^^ichardson  having  received  a  letter  from  the  supercargo,  ^^^^^l^^'" 

^C'lling  him  that  the  voyage  was  altered,  which  letter  Richard-  ^^QcTin  ^ 

•on  immediately  took  to  the  defendant,  telling  him  "  that  the  "P®  P^/^?*- 

^  »  o  g,on  wonid  or 

voyage  was  altered,  and  that  he  left  the  letter  with  him  to  not  haTo  como 

the  needful  with  it,"  it  was  held  that  brokers  might  be  conclusion  as 

^Ued  to  say,  looking  at  the  policies,  the  invoices  of  the 

8<^s,  and  the  letter,  what  alterations  in  the  policies  a  skilftil 

^^ker  ought  to  have  made. 

Ttndal,  C.  J.,  said  : — "  It  is  objected  on  the  part  of  the 
PUintiffii,  that  to  allow  this  question  to  be  put  to  witnesses 
^  in  eflect  and  substance,  to  allow  them  to  be  asked  what  is 
^he  meaning  of  the  letter,  whereas  the  letter  ought  to  be 
*Dowed  to  speak  for  itself;  or  if  there  be  any  doubt  upon 


(a)  See  lUckards  o.  Murdock,  10  ley.  Holt,  285,  post, 
A  &  C.  527,  and  Durrell  v.  Bcdcs-       {b)  10  Bing.  57. 
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the  meaning  of  it,  it  ought  to  be  determined  by  the  Court 
and  jury,  and  not  by  the  evidence  of  insurance  broken,  or 
any  other  witnesses.    It  may  be  admitted,  that  if  such  leic 
the  real  nature  of  the  question,  the  evidence  offered  vooU 
have  been  inadmissible.    But  we  think,  upon  reference  to 
the  issue  between  the  parties,  it  was  different.   The  actioB 
is  brought  for  want  of  reasonable  and  proper  care,  ^iU,aiid 
judgment,  shown  by  the  defendant,  under  certain  circmn 
stances,  in  the  exercise  of  his  employment  as  a  policy  biokoi 
The  point,  therefore,  to  be  determined,  is  not  whether  tlie 
defendant  arrived  at  a  correct  conclusion  upon  reading  tk 
letter,  but  whether,  upon  the  occasion  in  question,  be  did  or 
did  not  exercise  a  reasonable  or  proper  care,  skill,  and 
judgment.    This  is  a  question  of  fact,  the  decision  of  whiA 
appears  to  us  to  rest  upon  this  further  inquiry,  rur.,  whether^ 
other  persons,  exercising  the  same  profession  or  calling,  ul 
The  brokor      being  men  of  experience  and  skill  therein,  would  or  wooU 
exercise  only  a  not  have  come  to  the  same  conclusion  as  the  defendant.  For^ 
Sbryd^''  the  defendant  did  not  contract  that  he  would  bring  to  the 
of  dkiil  in  the  ^  performance  of  his  duty,  on  this  occasion,  an  extraordiouy 
Eu  duty.        degree  of  skill,  but  only  a  reasonable  and  ordinary  proportioo 
of  it,  and  it  appears  to  us  that  it  is  not  only  an  unobjecdoiK 
able  mode,  but  the  most  satisfactory  mode  of  determining  ^ 
question,  to  show  by  evidence  whether  a  majority  of  skiiioL 
and  experienced  brokers  would  have  come  to  the  san 
elusion.    And  there  is  no  hardship  on  the  plaintiffs  by 
course  of  proceeding,  for  they  might  have  called  members  otf 
the  same  profession  or  trade  to  prove  opposite  evidence:^ 
and  the  jury  might  have  decided  between  such  conflictiDg 
testimony,  according  to  the  relative  skill  or  experience  of  chtf 
witnesses  on  either  side,  or  according  to  the  strength  of  tbtf 
reasons  which  were  advanced  by  the  witnesses  in  support 
their  respective  opinions." 
Whcre^an  5,  In  the  case  of  Corlet  v.  Gordon  (a),  it  was  held  that  *» 

^Uon'to^     agent  cannot  delegate  his  authority  to  another,  and  therefore/ 


(fl)  3  Camp.  472. 
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vhen  a  merchant  in  this  country  receives  from  a  merchant  accept  a  con- 
abroadi  with  whom  he  had  no  previous  connexion,  a  bill  of  ^If^he  does 
liding,  inclosed  in  a  letter,  requesting  that  an  insurance  might  ^nfo^"^^ 
be  made  on  the  goods,  and  the  merchant  declining  to  do  conditions  or 

■     .         /»      1  .  .    -I        <■    1      1  .11     4*  1   i«  is  liable  for  the 

liusioess  for  the  consignor,  indorsed  the  bill  of  ladmg  to  a  consequences, 
person  who  was  his  friend,  and  creditor,  who  received  the 
goods,  and  afterwards  failed,  with  the  proceeds  in  his  hands; 
it  was  held  that  the  merchant  who  had  his  election  either  to 
accept  or  reject  the  bill  of  lading,  but  was  bound,  if  he 
mcscepted  it,  to  comply  with  the  terms  of  the  consignment, 
and  himself  to  insure  and  sell  the  goods,  was  liable  for  the 
consequences  arising  from  his  misconduct. 

6.  If  a  principal  give  instructions  to  an  agent  to  insure 
npon  certain  terms,  and  the  agent  finds  that  he  is  not  able 
to  effect  the  insurance  on  those  terms,  it  would  seem  that 
there  is  an  implied  duty,  requiring  him  to  give  notice  to  his 
principal  of  the  fact,  in  order  that  the  latter  may  have  the 
opportunity  of  getting  the  policy  made  elsewhere,  or  of  acting 
in  what  manner,  under  the  circumstances,  he  thinks  best : 
ttid  if  the  agent  makes  the  insurance  on  terms  different  to 
tfiose  required  of  him,  he  is  guilty  of  a  breach  of  duty. 

Thus,  in  the  case  of  CaUandar     Oelrichs  (a),  where  the  in  an  action 
plaintiff  who  was  a  corn-dealer,  employed  the  defendants,  ^^"breMTof 
^  of  whom  resided  in  London,  the  other  at  Baltimore,  as  «ndertaking  to 

make  an  in- 
puts, to  dispose  of  a  cargo  of  wheat,  shipped  on  his  account  surancc  ac- 

''^Qi  London  to  Baltimore.    On  the  22nd  of  April,  the  ^j^afinistnic. 

*teat  being  then  on  board,  the  defendants  received  from  J^^iMition 

^«  plaintiff  instructions  to  make  an  insurance  on  the  wheat, 

^th  a  clause  declaring  it  subject  to  average  above  10/.  The  defendants  to 

^^fendants  (who  were  not  insurance  brokers,  and  did  not  bsi^ance  m^^^ 

S*p€ar  to  have  made  any  policies  on  behalf  of  the  plaintiff)  cording  to  the 

.    *^  ^  Y  '  terras,  or  give 

^  ^  letter  dated  22nd  April,  acknowledged  the  receipt  of  the  notice  to  uie 
plaintiff's  letter  of  the  22nd,  but  took  no  notice  of  the  order  ^eir^^bflitv 
to  insure.    They,  however,  applied  at  two  offices,  but  not  at  jSalX  im- 
^^^Ifd^s,  to  get  the  insurance  done,  but  in  consequence  of  plied  daty  of 


(a)  6  Scott,  761,  5  B.  N.  C.  58. 


jUAjr     »v    oujr    «T  aa««t>Aa%.A    v«    «avt>    at>   w  uo  u  wraa«Aaii«vraa  t>« 

from  the  nature  of  the  transaction,  that  the  defenc 
give  notice  to  the  plaintiff  of  their  inability  to  ma 
ranee  on  the  terms  mentioned  in  the  plaintiff's  1 
^nd  of  April.  The  jury  found  that  it  was,  and 
verdict  for  the  plaintiff.  A  rule  for  a  new  trial  1 
obtained,  on  the  ground  that  it  did  not  appeal 
been  any  express  undertaking  on  the  part  of  the 
to  give  the  plaintiff  notice ;  it  was  argued,  on  the 
defendants,  that  although  where  the  contract 
implied  from  a  course  of  dealing  or  employment  I 
parties,  it  was  competent  to  the  plaintiff  to  ded 
according  to  its  legal  effect,  that  he  could  not  d 
case  of  an  express  mercantile  contract.  The  allej 
<Ieclaration  in  question  was  the  following,  vis. 
defendants  undertook  and  faithfiiUy  promised  i 
to  use  due  and  reasonable  diligence  in  the  pr 
faithfully  to  discharge  and  execute  their  duty  as  i 
end  in  the  event  of  any  difficulty  arising  in  n 
insurance,  or  in  case  they  should  be  prevented  n 
insurance  on  the  terms  aforesaid,  to  give  node 
Clie  plaintiff  within  a  reasonable  time." 

Tindat,  C.  J. — I  am  of  opinion  that  the  ru 
been  obtained  for  a  new  trial  in  this  case  must  be 
The  question  arises  on  a  declaration  upon  an  ac 
agents,  in  which  the  duty  of  the  agents  is  stat 
cause  certain  wheat  of  the  agents  to  be  insurec 
terms,  or  in  the  event  of  their  not  causing  the  ai 
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made  an  insurance  upon  the  wheat  upon  terms  difTerent 
from  their  instructions^  and  omitted  to  give  the  plaintiff  notice 
as  aforesaid,  whereby  the  plaintiff  sustained  an  average  loss. 
The  objection  is  that  there  was  no  evidence  given  at  the  trial 
of  any  promise  by  the  defendants  to  give  the  notice  stated 
in  the  declaration ;  and  the  question  is,  whether  this  part  of 
the  promise  is  not  matter  that  the  law  will  infer  from  the 
general  duty  cast  on  the  defendants.  The  question  is  whether 
or  not  the  giving  of  notice  is  a  legal  liability  resulting  from 
the  situation  of  the  parties?   I  am  of  opinion  that  it  is. 
The  defendants'  duty  would  not  be  well  performed,  unless 
they  communicated  to  the  plaintiff  the  fact  that  they  were 
unable  to  make  the  insurance  upon  the  terms  proposed.  See 
the  situation  of  the  plaintiff ;  the  failure  of  the  defendants  to 
communicate  to  him  the  terms  upon  which  alone  they  were 
able  to  insure  the  wheat,  prevented  him  from  getting  it  done 
elsewhere,  which  possibly  he  might  have  succeeded  in  doing. 
The  case  seems  to  me  to  fall  within  the  principle  of  Smith  v. 
LoiceUes  (a),  where  it  was  held  that  if  a  merchant  here  has 
been  accustomed  to  procure  insurances  for  his  correspondent 
lAnmd,  in  the  usual  course  of  trade,  the  latter  has  a  right  to 
Mped  an  insurance  at  the  hands  of  the  former,  unless  notice 
be  given  to  the  contrary/'  The  rest  of  the  Court  concurred, 
Aid  the  rule  was  discharged. 

A  very  recent  and  important  case  on  this  subject  was  argued 
^»  the  Common  Pleas,  Michaelmas  Term,  1842.   The  case 
Tmrpm  v.  Biltan  (6),  and  was  an  action  on  the  case 
^gahist  the  defendant,  an  insurance-broker,  for  not  making 
^  iasurmnce  according  to  his  undertaking.  The  declaration, 
^fter  stating  the  retainer  and  employment  of  the  defendant  to 
^Mise  an  insurance  to  be  made  on  the  plaintiff's  ship,  tackle, 
and  the  defendant's  acceptance  of  such  retainer  and 
^ipbyment,  alleged,  by  way  of  breach,  that,  although  a  rea- 
Mnable  time  had  long  before  the  commencement  of  this  suit 
da!|kied,  and  before  the  loss  of  the  ship,  yet  the  defendant 


(a)  2T.R.  m. 


(6)  6  Scott,  N.  R.  447. 
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did  not,  nor  would,  within  a  reasonable  timep  cause  to  be 
made,  according  to  the  custom  of  merchants,  inraranee  opoi 
the  said  ship,  tackle,  &c.y  and  did  not,  nor  would  eanathi 
same  to  be  insured,  nor  cause  a  policy  of  insurance  to  \ 
made,  subscribed,  and  underwritten  thereon,  from  and  tgiin 
the  perils  of  the  sea,  and  other  risks  usually  borne  by  nsda 
writers,  nor  did  nor  would  cause  the  plaintiff  fo  be  insmei 
in  respect  of  the  said  ship,  tackle,  &c.,  from  and  against  ll 
perils  aforesaid;  nor  did  nor  would  cause  to  be  made  thcKC 
any  insurance,  or  policies  of  insurance,  subscribed  or  unk 
written ;  but  the  defendant  so  to  do  had  wrongfully,  and  i 
breach  of  his  duty  and  retainer  and  acceptance  them 
wholly  neglected  and  refused,  and  still  did  neglect  and  n 
fuse.  It  appeared  in  evidence,  at  the  trial  of  the  can 
before  Maule,  J.,  at  the  last  assizes  at  Newcastle,  that  tl 
defendant  had,  shortly  after  he  had  been  employed  to  do  i 
contracted  with  the  Newcastle  Commercial  Innarance  Cm 
pany  for  an  insurance  on  the  plaintiff^s  ship,  &c.,  and  shorti 
afterwards  obtained  from  the  secretary  of  the  company  whi 
purported  to  be  copies  of  the  policies.  Stamped  poSeir 
were  afterwards  subscribed,  but  not  given  out,  it  being  t* 
practice  of  the  company  to  retain  them  in  their  possessioa 
wanted  in  consequence  of  a  loss.  There  was  no  precise  f 
dence  as  to  the  time  when  the  stamped  policies  were  exec* 
the  evidence  being  that  it  was  usual  to  execute  them 
shortly  after  the  order.  To  a  demand  for  the  policies  a 
•  part  of  the  plaintiff,  the  defendant  sent  an  evasive  replj 

the  part  of  the  defendant,  it  was  insisted  that  the  com 
dence  that  was  given  in  evidence  amounted  to  an  adi 
on  the  plaintiffs  part  that  the  policies  had  been  made 
after  the  order  was  given,  and  that  the  evidence  ai 
usage  of  the  company  was  conclusive  to  show  that  tl 
been  no  breach  of  duty  by  the  defendant.    On  tl 
hand,  it  was  submitted,  that  the  inference  to  be  dr/ 
the  correspondence  was,  that  there  were  no  polic 
The  learned  Judge  left  it  to  the  jury  to  say  whei 
the  defendant  had  procured  the  policies  to  be  mac 
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**^aoiiable  time.  The  jury  returned  a  verdict  for  the  plaintiff 
<Mi  the  first  count,  damages  30/.    A  rule  nUi  for  a  new  trial, 
^9  in  the  case  of  that  being  refused,  for  arresting  the  judg- 
■enl.  The  Court  took*  time  to  consider ;  and  in  Hilary  Va- 
ettion,  1843,  Chief  Justice  Tindal  delivered  the  judgment  of 
the  Court,  and,  after  detailing  the  allegation  in  the  declara- 
tbn,  and  the  evidence  given  in  the  case,  said,    These  con- 
flicting views  were  placed  before  the  jury,  who,  it  would 
appear,  drew  their  conclusion  in  favour  of  the  plaintiff ;  and 
my  brother  Maule,  who  tried  the  cause,  appears  satisfied 
with  their  finding*    A  second  prayer  of  the  motion  was,  that 
the  judgment  should  be  arrested.    And  the  objection  taken 
in  arrest  of  judgment  is,  that  the  duty  cast  upon  the  defend- 
ut  by  the  contract  into  which  be  entered  was  not  an  abso- 
lute duty,  as  alleged  in  the  declaration,  to  make  an  insurance 
all  events,  as  in  the  nature  of  a  warranty,  but  that  it  was  a 
mandatum  only,  and  that  the  defendant  was  bound  only  tu 
a  proper  degree  of  care  and  diligence  to  perform  what  he 
^^»A  undertaken.    But  to  this  we  think  the  proper  answer 
Itas  been  given  at  the  Bar,  viz.,  that  the  action  is  founded  on 
express  contract,  and  that  the  breach  is  not  larger  than 
^fae  terms  of  the  contract,  but  is  framed  in  the  same  precise 
^^nns;  and  that  the  allegation,  that  the  defendant  to  perform 
promise,  '  wrongfully,  and  in  breach  of  his  duty  and  re- 
finer, and  of  his  acceptance  thereof,  wholly  neglected  and 
■^fiised,'  is  a  legal  charge  on  the  face  of  the  declaration,  and 
efficient  to  call  on  the  defendant  for  an  answer;  leaving  it  to 
the  defendant,  if  he  thought  to  excuse  himself  on  the  ground 
impossibility  of  finding  persons  ready  or  willing  to  under- 
write the  particular  risk,  or  on  any  other  justifiable  ground 
^  excuse,  either  to  shew  it  in  evidence  at  the  trial,  as  an 
^''•wer  to  the  breach  so  alleged,  or  to  plead  by  way  of  excuse 
^  he  should  be  advised."    Rule  discharged. 

If  ihe  neglect  complained  of  be  the  non-communication  of 
^^naterial  fact  to  the  underwriters  in  making  the  insurance, 
policy  was  avoided,  the  agent  may  make  it  appear,  by  way 
of  defence,  that  the  fact,  if  communicated,  would  have  made 

N  N 
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it  impossible  to  get  insurance  at  the  premium  limited  in  li 
instruction.  Thus  a  shipowner  in  London  directed  a  brob 
at  Hull  to  insure  a  ship,  then  on  a  voyage  from  London 
Hull,  limiting  the  premium  to  be  given,  and  communica 
ing  the  day  of  the  ship's  sailing  from  London.  The  bnA< 
made  the  policy  without  any  delay,  but  concealed  the  day  < 
the  ship's  departure.  Upon  that  ground,  the  assured  havir 
been  nonsuited  in  an  action  brought  upon  the  policy,  brougi 
another  action  against  the  broker  for  neglecting  to  make  tl 
proper  communication,  in  which  the  latter  was  permitted  i 
show,  in  his  defence,  that  no  insurance  could  have  been  mac 
at  the  limited  premium,  if  the  date  of  the  ship's  departai 
had  been  communicated,  that  date  being  such  as  would  ba^ 
made  her  to  be  considered  as  a  missing  ship"  at  the  tin 
the  order  was  received  (a). 
b^twwn\h!^^°*  II.  I  shall  now  proceed,  in  the  second  place,  to  conridi 
broker,  the  un-  what  are  the  respective  rights  and  liabilities  of  the  thre 

derwriter.  and  .        ,  ,    »     *     .  11  1 

tbe  aaittred.  parties,  the  assured,  the  broker,  and  the  underwnter  to  eae 
other,  and  in  what  mode,  when  a  loss  has  occurred,  a  settk 
ment  of  the  account  between  them  takes  place.  The  undes 
writer  has  to  receive  his  premium,  the  broker  his  commissia 
for  making  the  insurance,  and,  when  a  loss  has  occurred,  tl 
assured  has  to  receive  the  proceeds  of  the  settlement  of  the  lo^ 

Tae  premium.  I  have  already  observed  that,  in  English  policies,  tbe  pH 
mium  is  always  expressed  to  have  been  received  at  the  Urn 
of  underwriting:  we,  the  assurers,  confessing  ourselves  fm 
the  consideration  due  unto  us  for  this  assurance  by  ti 
assured.'*  This  being  subscribed  by  the  underwriter,  it 
proper  to  inquire,  whether,  if  the  premium  were  not  actoaU] 
paid  at  the  time,  he  could  afterwards  maintain  an  actioi 
against  the  assured,  who  could  then  produce  his  subscripdoi 
as  evidence  against  himself.  Mr.  J.  Park  says,  ^'that  ther 
is  an  old  case  upon  the  subject,  which,  however,  is  not  at  a 
satisfactory  (6).  It  was  an  action  of  assumpsit,  and  the  plait 

(a)  Anon.  cor.  Chambre,  J.,  York    and  Agent,"  3rd  edit.  p.  20. 
Summer  Assizes,  1808.  This  case       (6)  Fowk  r.  Pinsacke,  2  Lev.  15: 
is  taken  from  Paley's  "Principal    and  Park  Ins. 8 10. 
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!F  declared  that  the  defendant  was  indebted  to  him  in  20U 
r  A  premium  of  insurance  on  such  a  ship.   The  defendant 
murred  specially,  because  the  plaintiff  did  not  show  the 
naideration  certainly  what  the  premium  was,  or  how  it  be- 
ne due ;  but  the  objection  was  not  allowed^  for  this  is  as 
as  an  *^  indebitatus  pro  quodam  salarip^"  which  has 
adjudged  good.   Here,  however,  there  is  no  decision 
on  the  merits,  nor  does  it  appear  whether  the  defendant 
the  broker  or  the  assured  himself.  In  practice,  however, 
lioies  are  made  by  the  intervention  of  the  broker,  and  open 
counts  are  kept  between  the  underwriters  and  brokers,  in 
lich  case  the  underwriter  may  have  an  action  against  the 
oker  for  premiums  received  to  his  use." 

This  acknowledgment  on  the  face  of  the  policy  of  the  The  receipt  ot 
»eeipt  of  the  premium  by  the  underwriter  is  conclusive  as  on^ErSce'of 
letween  him  and  the  assured,  except  in  the  case  of  fraud  (a),  i?*®  P^^'^^  "  * 

*         ^  ^      ^  '    bar  to  tn  ac- 

^nd,  therefore,  in  the  case  of  DalzeU  v.  Mair  (6),  which  was  tion  by 
m  action  for  money  had  and  received  brought  by  the  assured  against  tho 
■gainst  the  underwriter  for  a  return  of  premium,  the  under-  ■^^'^ 
vriter  cannot  be  admitted  to  say,  that  the  broker  who  made 
^  policy  on  behalf  of  the  plaintiff  had  not  paid  any  part  of 
the  premium.    But  as  between  the  underwriter  and  broker 
^  receipt  is  no  bar  to  an  action.    This  was  decided  before 
I^ord  Mansfield  in  the  case  otAiry  and  others^  Assignees^  ^c, 
^.  Bland  {c). 

It  was  an  action  brought  by  the  plaintiffs,  as  assignees  of  But  between 

\m'\  ,  .1  \'  ,         lilt  the  underwriter 

Fulton,  who  was  a  broker  at  rsewcastlet  and  who  had  pro-  and  broker  the 
cured  an  insurance  to  be  made  by  different  persons  for  the  [J^*^*  °^ 
^fendant.  The  declaration  stated,  that  in  consideration  that 
Ale  bankrupt  would  procure  an  insurance  to  be  made  on  the 
Jasont  and  would  procure  600/L  to  be  insured  thereon 


(a)  But  where  it  appears  that  v.  Bell,  3  Taunt.  493.   Magon  v, 

^  fiiod  has  been  practised  on  the  Simeon,  3  Taunt.  497. 
Underwriters  in  collusion  between       (6)  1  Camp.  532. 
lie  broker  and  assured,  he  may       (c)  Trin.  sit.  at  Guild.  14Geo,3» 

ilaiotain  the  action  notwitbstand-  Park  Ins.  811. 
\ig  the  receipt  on  the  policy.  Foy 

N  N  3 
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by  good  and  sufficient  persons,  the  defendant  promised  th 
he  would  pay  the  bankrupt  the  premium,  and  a  reasonab 
sum  for  bis  trouble.  The  first  question  was,  whether  cred 
was  given  by  the  underwriters  to  the  assured,  or  to  tl 
broker,  where  the  premium  was  not  paid  down  at  the  tia 
the  assurance  was  made.  Milton,  the  bankrupt,  swore,  tb 
in  May^  1764,  he  was  told  by  the  underwriters  that  the 
should  look  upon  him  as  their  debtor,  and  that  they  woul 
have  nothing  to  do  with  the  assured,  which  was  considere 
at  Newcastle  as  the  London  practice ;  that  from  that  time  1 
had  always  acted  upon  this  plan,  and  bad  paid,  since  tfai 
time,  1,000/.  to  the  underwriters,  which  be  had  never  receiver 
His  commission  was  5L  per  cent*  London  insurance  broke 
were  then  called,  who  said,  they  understood  the  underwrite! 
looked  to  them  only ;  and  that  the  underwriters  did  not  om 
in  ten  times  know  who  the  assured  were ;  and  that  in  cai 
of  failure  the  underwriters  came  upon  the  effects  of  tl 
broker ;  the  broker  upon  those  of  the  assured.  Lord  Man. 
field  said,  ^*  The  plaintiffs'  case  is  stronger  than  referring 
the  general  usage  in  London,  for  they  act  by  a  specific  ro 
which  they  suppose  to  be  the  rule  in  London ;  and  if 
usage  in  London  was  doubtful,  still  the  plaintiffs  would 
entitled  to  recover."  There  was  a  verdict  for  the  pla- 
tiffs  (a). 

In  an  action  And,  therefore,  it  was  held  in  the  case  of  De  Gaminn^ 
agoinst'i^  un.  Ptgou  (6),  in  an  action  by  the  assured  for  a  total  loss  agai : 

(a)  The  learned  reporter  of  the    by  the  underwriter  against  t 
case  of  Dalzell  v.  Mair,  makes  the    broker ;  and  the  distinction  i 


following  sensible  observations  up-  to  be  this,  that  as  between  dies 

on  the  case  of  Airy  v.  Bland.  "  The  parties  it  is  no  evidence  at  all,  bi 

object  of  the  formal  acknowledg-  that  as  between  the  underwiitei 

ment  of  the  receipt  of  the  premiam  and  the  assured  it  is  condnm 

inserted  in  the  policy  is  probably  It  follows  as  a  consequence  firai 

to  preclude  the  necessity  of  proving  this  decision,  that  an  action  cann 

it  when  a  loss  happens,  and  to  pre-  be  maintained  for  premiums  or  ii 

vent  the  underwriters  from  ob-  surance  by  the  underwriter  i 


jecting,  that  there  was  a  want  of  the  assured,  which  has  hithei 

consideration  for  their  promise,  in  been  vexata  qmettio.** 
case  the  broker  has  not  paid  them.       (b)  4  Taunt.  247. 
The  receipt  is  no  bar  to  an  action 
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the  underwriter,  it  was  held  that  the  latter  could  not  as  derwriter.  the 
tgaiost  the  assured  set  off  the  premiums,  although  they  had  ^t*off^the°pre. 
WTcr  been  paid  him  by  the  broker.  F""™* 

*  ^  ^  he  has  not 

2.  Bat  in  Power  and  another.  Assignees,  Sfc,    Butcher  (a),  been  paid  by 
It  was  held  that  although  the  underwriter  is  estopped  by  the 
acknowledgment  on  the  policy  of  the  receipt  of  the  premium, 
from  suing  the  assured,  the  assured,  however,  is  not  discharged  . 
from  his  liability  to  the  broker,  and  is  liable  to  him  in  an  action ; 
and  it  would  seem  that  the  broker  can  recover  the  premium 
horn  the  assured,  even  though  he  has  not  paid  it  to  the  under- 
writers, if  he  has  entered  into  any  contract  whereby  he  has 
made  himself  liable  to  them  for  it.    The  insurance  broker  mere  an  in- 
made,  on  behalf  of  another  person,  a  policy  under  seal  with  ^^^^cy^ 
a  company  of  which  he  was  a  member.    The  policy  recited  fJ/^J'^^'J^^® 
that  the  broker,  upon  his  representation  that  he  was  duly  under  seal  with 
authorized  as  owner,  agent,  or  otherwise  to  make  assurance  co\^?ri!u(Ki^" 
upon  the  vessel  mentioned  in  the  policy,  and  was  desirous  of  ^^pay"™" 
makins  such  insurance,  had  covenanted  with  the  company  to  premium. 

.  .  ,       ,        f,  The  broker 

pay  the  premium,  and  then  alleged  that  in  consideration  of  having  bei^ome 
the  premises,  and  of  such  covenant  the  policy  was  made ;  the  out  halm^ 
broker  having  become  bankrupt  without  having  paid  the  JJ^yJ'^^IJJ^ 
premium  to  the  company,  it  was  held  that  his  assignees  were  held  that  his 
^titled  to  recover  from  the  assured  the  amount  of  the  pre-  Mmled^to'ro*^* 
«Jaium  which  he  had  covenanted  to  pay.   And  as  it  was  ^umfrom^ho 
proved  that  the  company  would  have  allowed  the  broker  assured, 
vhen  he  paid  the  premiums,  to  deduct  31/.  \s.  for  commis- 
sion, it  was  held  that  his  assignees  were  entitled  to  recover 
tkat  sum  under  the  words  in  the  declaration,     work  and 
labour**  done  by  the  broker,  and  under  the  word  ^'  insurance" 
in  the  particulars  of  demand. 

Bayley,  J.,  said, — "  It  seems  to  me  that  the  plaintiffs  are 
entitled  to  the  judgment  of  the  Court.    This  is  an  action  by 
ibe  assignees  of  an  insurance  broker  for  work  and  labour, 
4Uid  premiums,  against  the  defendants,  who  are  shipowners, 
and  had  employed  the  broker  to  make  certain  policies  iu 
their  behalf,  which  he  did  make  with  a  company  of  which  he 
was  a  member.    Now,  according  to  the  ordinary  course  of 
(a)  10  B.  &  C.  329. 
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trade  between  the  assured^  the  broker  and  the  underwriter, 
the  assured  do  not  in  the  first  instance  pay  the  premium  to 
the  broker,  nor  does  the  latter  pay  it  to  the  underwriter. 
But  as  between  the  assured  and  the  underwriteri  the  pre- 
miums are  considered  as  paid.    The  underwriter,  to  whom, 
in  most  instances  the  assured  are  unknown,  looks  to  tbe 
'  broker  for  payment,  and  he  to  the  assured.  The  lattterpip 
the  premium  to  the  broker  only,  and  he  is  a  middle-mao 
between  the  assured  and  the  underwriter.    But  be  b  not 
solely  agent ;  he  is  a  principal  to  receive  the  money  from  the 
assured,  and  pay  it  to  the  underwriter.    In  this  case  tbe 
policies  were  not  in  tbe  ordinary  form,  but  by  deed,  and  tlie 
broker  covenanted  to  pay  the  premiums  to  the  underwriters; 
and  in  consideration  of  the  covenant,  the  policies  were  made. 
The  underwriters  thereupon  took  a  covenant  from  the  broker 
to  pay  the  premium,  instead  of  acknowledging  the  recefpt 
of  the  premium  as  they  do  in  ordinary  cases  of  a  policy  bj 
simple  contract.    In  such  a  case  the  action  would  be  msio- 
tainable  at  the  suit  of  tbe  broker,  on  the  principle  that  he 
was  entitled  to  call  upon  the  assured  for  the  payment 
those  premiums  which  he  had  become  liable  to  pay  to  the 
underwriters,  and  which  they  had  acknowledged  the  receipK 
of.    The  assured  have  had  the  benefit  of  the  policies,  and 
the  underwriters  were  liable  upon  the  risk,  they  were  war- 
ranted in  calling  upon  the  broker  to  pay  the  premiums.  Ik 
point  of  justice  the  assured  ought  to  pay  the  broker,  or  r« 
the  event  which  has  happened,  his  assignees.    In  an  ordS 
nary  case  the  assurers  would  have  no  claim  upon  the  assure^ 
for  the  premium,  because,  by  the  policy,  they  acknowledge 
the  receipt  of  it.    Here,  there  is  no  such  acknowledgment 
and  therefore  it  may  be  said  the  assurers  may  claim  the 
miums  from  the  assured,  a  contract  cannot  be  raised  by  V 
implication  of  law,  except  in  the  absence  of  an  express  con- 
tract.  Now,  here  there  was  an  express  contract  between  tb*^ 
underwriters  and  the  assured,  through  the  agent,  and  by  that  i 
contract  the  underwriters  agreed  to  look  to  the  broker  alow 
for  the  premium.    Then  it  is  necessary  to  consider  in  whit 
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tttiiatbn  the  broker  stands,  in  order  to  see  whether  he  is 
entitled  to  call  upon  the  assured  for  the  premium.  The 
underwriters  have  a  claim  upon  him  for  the  full  amount  of 
premiums ;  and,  if  that  be  so,  he  ought  to  recover  those  pre- 
fluiums  from  the  persons  who  have  had  the  benefit  of  the 
policies.  But  a  difficulty  arises  from  the  peculiar  form  of 
the  declaration,  and  the  particulars  of  the  plaintiflTs  demand. 
It  seems  to  me  that  he  cannot  recover  the  premiums,  as  money 
paud  to  the  defendant's  use,  because  the  bankrupt  never 
actually  paid  any  money,  but  when  we  look  at  the  form  of 
the  declaration,  and  leave  out  parts  which  may  be  fairly 
omitted,  I  think  the  plaintiffs  may  recover  the  full  amount  of 
their  demand ;  and  I  am  of  opinion  that  they  are  entitled  to 
recover  the  31/.  1^.,  which  may  be  considered  as  a  compen- 
nttion  for  the  work  and  labour  of  the  broker  in  making  the 
inatirance.*' 

3.  In  the  case  of  Edgar  v,  Bum8tead{a\  it  was  held,  that  Where  a 
vhere  after  the  happening  of  a  loss  the  broker  paid  the  sulv>  tibe^ulUmou^^ 
•eription  of  one  of  the  underwriters  to  the  assured,  he  could  ttJ^J^^^j^ 
Dot  recover  it  back  again  from  the  assured,  upon  discovering  ^as  held  that 
the  fact  of  the  insolvency  of  the  underwriter.  recover  back 

The  plaintiff*  being  an  insurance  broker,  got  a  policy  JlSount^ofan 
underwritten  for  the  defendant,  a  merchant,  on  the  ship  undcrwritcrg 

^  '  subscription. 

^(fred^  which  was  subscribed  (amongst  others)  by  one  Lomos.  upon  discover. 
^  loss  happened,  whereupon  the  plaintiff* paid  the  full  amount  vencyl! u  * 
of  the  sum  insured  to  the  defendant.    Previously  to  this,  "X^/^f,, 
^^mnot  had  become  insolvent,  without  the  plaintiff^  being  take  of  the 
*^are  of  the  fact;  and  it  was  now  contended  that  he  had  a 
'^Slit  to  recover  the  sum  be  had  paid  to  the  defendant  in 
'^^pect  to  Lomois  subscription,  as  money  paid  under  a  mis- 
^Ice  of  the  fact.    But  Lord  EUenborough  held  that  an 
*^ount  of  the  well-known  course  of  dealing  between  the 
durance  broker,  the  merchant,  and  the  underwriter,  the 
^ney  could  not,  under  those  circumstances,  be  recovered 
from  the  assured." 


(a)  1  Camp.  411. 
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The  question  of  credit  for  premiums  between  the  broker 
and  underwriter,  arose  in  the  case  of  Edgar  and  anotifff 
Assignees,  Sfc.^  of  Garden^  v.  Fowler  and  another  (a),  u 
action  brought  by  the  assignees  of  a  bankrupt  undenmter 
against  the  brokers,  for  premiums  supposed  to  have  bees 
received  by  the  latter  from  the  assured,  for  policies  which 
they  (the  brokers)  had  procured  the  bankrupt  to  subscribe  it 
an  underwriter.    For  these  very  premiums  the  brokers  had 
given  the  underwriter  credit  in  their  account  %rith  him,  and 
had  again  taken  credit  for  them  in  their  account  with  the 
assured.    The  Counsel  in  the  cause,  the  very  learned  Judge, 
(Mr.  Justice      Blanc,)  before  whom  it  was  tried,  and  Laid 
EUenborovgh  and  the  other  Judges  of  the  Court  of  Kings 
Bench,  before  whom  it  was  brought  upon  a  case  reserved  for 
their  opinion,  never  seem  to  have  doubted,  that  the  unde^ 
writer  may  maintain  an  action  directly  against  the  broker  for 
premiums.    But  that  case  was  decided,  as  to  the  main  point, 
in  favour  of  the  broker,  because  the  premiums  in  question 
were  for  re-assurances,  which  are  illegal  by  the  19  Geo,  2, 
c.  37,  and  which  the  broker  had  not  in  fact  received  from  the 
assured,  but  only  credit  for  them  had  been  given  in  account 
between  the  broker  and  underwriter. 

4.  The  relative  situation,  in  which  broker,  assured,  vA 
underwriter  stand  to  each  other,  has  been  more  frequentljr 
discussed  of  late  years  upon  questions  of  premium,  on  account 
of  several  failures,  which  made  the  decision  of  these  points  o-C 
consequence  to  their  respective  estates. 
In  an  action  by     A  question  of  this  nature  arose  about  1786,  in  the  caseo»^ 
of  a^SS*^     Groctf  V.  Dubois  (6),  when  it  was  held  that  in  an  action 
a  broke?for*'   the  assignees  of  a  bankrupt  underwriter  against  the  brokers 
proinmni,  the    for  premiums  of  insurance  upon  policies  underwritten  by  tbo 
act  off  losses     bankrupt  for  the  broker  in  his  own  name :  the  broker  having 
happened'be.    »  rf^/  Credere  commission  from  his  principal,  might  setoff 
fore  the  bank-   under  the  fireneral  issue  upon  the  statute  of  5  Geo.  Sic) 

niptcy  for  .  i  .  , 

which  pre-       respecting  mutual  credit,  losses  which  had  happened  before 


miiims  the  on- 
dor  writer  had 
debited  the 


(a)  3  East,  222.  (c)  See  6  Geo.  4,  c.  16,  s.  50. 


broker-  (*)  1  T.  R.  112. 
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the  bankraptcy,  and  for  which  premiums  the  underwriter  had 
debited  the  broker. 

This  doctrine  was  soon  after  extended  to  a  case  of  Bize  v. 
DiehoMon  (a),  where,  though  the  loss  had  happened  before, 
the  adjustment  did  not  take  place  till  after  the  bankruptcy. 

In  the  next  case,  Shee  v.  Clarkion  (6),  the  Court  of  King's 
Bench  held,  that  as  the  broker  is  the  mutual  agent  both  of 
the  assured  and  underwriter,  while  the  premium  remains  in 
his  hands,  for  the  use  of  the  underwriters,  if  he  receive  notice 
of  an  event  entitling  the  assured  to  a  return  of  premium, 
before  any  action  brought  against  him  for  the  whole  of  the 
premium,  he  is  entitled  to  deduct  such  returns,  and  only  to 
pay  over  the  difTerence  to  the  underwriter,  he  never  having 
parted  with  the  policies.  In  this  case  there  was  no  bank- 
niptcy,  and  of  course  no  question  about  mutual  credit. 

But  in  the  next  case  of  Minett^  Assignee  of  Barchard  v.  An  insurance 
Forrester  {c\  a  bankruptcy  had  happened,  and  the  Court  of  indebted  to  the 
Common  Pleas  were  clearly  of  opinion,  that  the  broker  is  the  jj^^ript  nn- 
tgent  for  both  parties ;  first,  for  the  insured  in  effecting  the  dcrwnter  for 

«.  ,  .  1  •       t       .        1      »        .  premiumi  can- 

policy,  and  in  every  thmg  that  is  to  be  done  m  consequence  not  withont  an 
<>f  it,  then  he  is  agent  for  the  underwriter  as  to  the  premium,  riJ^Taet  off^^*^ 
but  for  nothing  else ;  and  that  when  once  a  bankruptcy  had  Sf^jjj^'^j^^ 
^ken  place,  the  broker  cannot,  in  aqy  sense,  be  said  to  be  an  from  the  on- 
>gent  for  the  underwriter,  as  the  authority  given  by  the  return  of  pre- 
underwriter  himself  ceases  after  his  bankruptcy;  and  when  S'e™urn?bel 
he  became  a  bankrupt,  his  right  to  the  premium  was  imme-  came  due,  be- 
diately  communicated  to  his  assignees.    That  Court  there-  bankruptcy. 
^^Te  held,  that  an  insurance  broker  indebted  to  a  bankrupt 
^derwriter  for  premiums,  cannot,  without  some  special 
authority,  set  off  against  that  debt  sums  due  to  the  assured 
for*  return  of  premium,  whether  those  returns  became  due 
•fter  or  before  the  bankruptcy.    And  relying  on  the  above 
^^cision,  they  decided  accordingly,  as  to  returns  of  pre* 


Cc)  I  T.  R.  287.  Taunt.  248. 

W)  12  East.  507 ;  and  see  I-iord  (c)  Goldschmidt  t?.  Lyon,  4 
*    J.  Mansfield's  opinion  in  4     Taunt.  534. 
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miums  for  arrival,  which  had  taken  place  after  the  bank^ 
ruptcy  (a). 

Whero  an  ac-  In  a  subsequent  case  of  Glemie  v.  Edmunds  {b),  here  an 
brougKtby  the  ^^tion  was  brought  by  the  assignees  of  an  assured,  who  hid 
assignees  of     become  bankrupt,  and  who  always  acted  as  his  own  broker, 

the  assured* 

who  b\wkj%  for  a  total  loss,  the  underwriter  was  not  allowed  to  set  off  u 
^^^broker,  for  &  mutual  Credit,  premiums  due  from  the  bankrupt  upon  that 


own 


a  totol  Iws,  the        other  poUcies.    It  does  not  appear  that  the  statute  of 

underwriter  • 

was  not  allow-  19  Geo.  2,  c.  32,  which  enables  the  assured  to  claim  agaiut 

urcmiums  duo  bankrupt  Underwriters,  as  if  the  loss  had  actually  happened, 
rupt  •n^haT^'        observed  upon  at  the  Bar.    Supposing  both  parties  had 

and  other  poll-  become  bankrupts,  the  assignees  of  the  assured  could  ht»e 

cies  as  amutual       ^  . 

credit.  claimed  the  loss  against  the  estate  of  the  underwriter.  Woold 

not  the  equity  of  the  same  statute  have  allowed  the  preroiam 
to  be  set  off ;  and  as  no  broker  intervened  in  this  ease,  ntj 
it  not  be  considered  that  this  is  strictly  a  case  of  mutul 
credit  ?  (c) 

In  an  action  by  In  Parker,  Assignee  of  Parker,  v.  Smith  (d),  which  was  an 
ajTunderwHtcr  A<^tion  by  the  assignees  of  an  underwriter  against  insurance 

for  the  balance  brokers  for  the  balance  of  an  adjusted  account,  and  also  for 
of  an  adjusted  ' 

account,  and  premiums  due  to  the  bankrupt  upon  f>olicies  underwritten^^ 

due^upon"p!^  before  the  bankruptcy,  the  brokers  are  not  entitled  to  dedocHi 

written"^fore  returns  of  premium  which  formed  a  part  of  the  adja5t«= 

the  bankruptcy,  accouut,  but  where  the  events  entitling  them  to  tlie  return 

a  broker  u  not 

entitled  to  de-  were  not  known  till  after  the  adjustment :  neither  can  tn  ^ 

of  ptimiv^'^'^  brokers  deduct  for  returns  of  premium  on  policies,  for  th^ 

pwt  VSTad-  P^™*"*"*     which  the  action  is  brought,  the  events  entitlfat 

justed  account,  them  to  which  returns  happened  before  the  bankruptcy,  be — 

but  where  the  * 

facts  entitling  were  not  adjusted ;  neither  can  they  deduct  where  the  erei^  " 
retumwM^ot  happened  since  the  bankruptcy,  but  before  the  commeno* 
aftcrSie^ad  action,  the  brokers  having  neither  a  del  credmt 

jus'.ment        Commission  (a  circumstance  which  we  shall  presently  see,  fcfrf 
Court  considered  as  making  no  difference,)  nor  being  per- 

(a)  See  6  Geo.  4,  c.  16,  ss.  50, 31.  814 ;  and  see  now  6  Geo.  4,  c.  16, 

(A^  4  Taunt.  775.  s.  53. 

See  Graham  r.  Rubsell,  B.  R.  (f/;  lb  East,  382, 
Michaelmas,  57  Geo.  3.  Park  Ins. 
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nally  interested  in  the  insurance.  In  giving  the  judgment, 
»  Court  expressly  founded  it  upon  a  conformity  to  that  of 
mmettj  Assignee  of  Barchard,  y.  Forrester,  in  the  Court  of 
^smmon  Pleas  (a). 

Grove  v.  Dubois,  and  Bize  v.  Dickason,  there  was  a  But  where  a 
f  credere  commission,  a  fact  much  pressed  in  the  case  of  ^JJaera*^*^! 
mmimimg  v.  Forrester  (b) ;  but  Lord  EUenborough  said,  in 
v'ing  judgment,  he  could  not  conceive  how  a  contract  held  that  he 
^c^een  A.  and  B«  can  vary  the  rights  between  B.  and  a  off  total  losses 
tixtl  person,  who  is  a  stranger  to  it,  and  empower  B.  to  set  penedon^hose 
p  a  claim  against  him  as  derived  out  of  that  contract.    And  policies  in  aa 

°  .  action  by  the 

lerefore  the  Court  decided,  that  where  a  broker  made  underwriter, 
olicies  in  the  name  of  his  principal  under  a  del  credere  com-  accounted  for 
ussion,  he  could  not  set-off  against  an  action  for  the  premium  p^^,^^^ 
>tal  losses  which  happened  on  those  policies,  although  the 
roker  had  accounted  for  them  with  bis  principal. 

In  this  last  case  there  was  no  bankruptcy,  and  Lord 
EUenborough  also  observed,  that  in  Grove  v.  Dubois,  the 
olicy  was  filled  up  in  the  name  of  the  broker,  and  the  whole 
ealing  was  between  the  broker  and  the  underwriter. 

He  also  made  a  similar  observation  in  the  case  of  Koster, 
t'9signee  of  Swan  v.  EeMon  (c),  where  the  Court  of  King's 
(eiich  held,  after  time  taken  to  deliberate,  that  in  an  action 
"^ouglit  by  the  assignees  of  a  bankrupt  underwriter,  the 
>^ker  could  only  set  off  such  losses  and  returns  as  were  due 
^  policies  made  in  the  broker's  own  firm,  such  losses  and 
^^rns  having  become  due  on  those  policies  before  the 
*iderwriter  stopped  payment,  though  never  adjusted  by  the 
^nkrupt,  and  for  the  amount  of  which  losses  and  returns 
broker  had  given  their  principals  credit.  But  the  Court 
decided  that  the  broker  could  not  set-off,  where  the 
^licies  were  made  in  the  name  of  the  principals  themselves, 
''^ough  the  broker  had  a  del  credere  commission. 

And  in  a  subsequent  case  of  Parker  v.  Beasley  (rf),  the 


(a)  Ante,  p.  553. 
{b)  1  M.  &  S.  494. 


(c)  2M.  &  S.  112. 
{d)  2  M.  &  S.423. 
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Court  of  King's  Bench,  adopting  the  distinction  jast  made, 
decided,  that  where  brokers  made  policies  on  goods  on 
account  of  their  principals,  but  in  their  own  names,  and 
accepted  bills  drawn  on  them  on  the  goods  which  were  con- 
signed to  them,  and  lost  before  their  arrival,  held,  that  the 
broker  might  set  off  such  losses  against  the  assignees  of  die 
bankrupt  underwriter,  though  there  was  no  commission 
credere,  nor  any  adjustment. 

5.  The  main  point  in  all  these  cases  is,  that  bankmptv 
determines  agency,  and  vests  all  the  bankrupt's  rights  in  tb 
assignees;  and  that  the  broker  acted  under  a  del  ereder 
commission,  cannot  be  in  any  other  situation  with  respect  I 
a  third  person  tha'n  he  would  be  without  it ;  but  that  where 
ever  all  the  dealings  are  between  the  underwriter  and  broke 
as  principal,  and  the  underwriter  knows  him  in  no  othc 
character,  there  the  rights  of  a  principal  attach  upon  liim. 

In  the  case  of  Housten,  Executor,  v.  RoberUon  (a),  tb 
Court  of  Common  Pleas,  in  conformity  to  the  principle  of  a 
the  above  decisions,  held  that  death  was  to  be  put  on  tb 
same  footing  as  bankruptcy  ;  and  that  as  the  bankruptcy  i 
the  one  case  caused  the  authority  of  the  agent  to  cease,  s 
did  death  in  the  other.  The  interest  in  the  one  case  bectm 
vested  in  the  assignees ;  in  the  other,  in  the  executors.  Ao 
therefore  they  held,  that  in  an  action  by  the  executors  of  a 
underwriter  against  a  broker  for  premiums  due  on  polieic 
subscribed  by  their  testator,  the  broker  could  not  set  o 
returns  of  premium  which  became  due  after  the  death  of  tfa 
testator. 

The  ttwge  tt       ^'  H*^''"g       referred  to  the  principal  decisions  to  wbic 

Uojrd  s  coffee-  the  Courts,  in  the  earlier  cases,  came  upon  this  subject,  an 
house  of  pus- 

ing  the  ac-  to  the  effect  which  they  held  that  the  bankruptcy  or  deal 

So  Ww^'the  underwriters  had  upon  the  running  accounts  betwc* 

iiSd^thc'^lur*  ^^^^        the  broker,  I  shall  now  proceed  to  consider  tt 

sured.  more  recent  cases  in  which  the  effect,  which  passing  tB 
accounts  between  the   broker,  the  underwriter,  and  tb< 


(a)  2  Marsh.  138. 
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assured,  according  to  a  known  custom  of  Lloyd's,  has  in 
discharging  the  debt  of  the  underwriter  to  the  latter,  has 
been  fully  discussed  and  settled. 

It  has  been  already  observed  that  the  insurance  broker  is 
^ent  both  for  the  assured  and  the  underwriter.  His  duty 
to  the  assured  is  to  receive  from  the  underwriter  the  proceeds 
of  the  settlement  of  a  loss,  and  his  duty  to  the  underwriter  is 
to  pay  them,  when  received,  to  the  assured.  Although  the 
policy  contains  an  acknowledgment,  that  the  premium  has 
been  paid  by  the  assured  to  the  underwriter,  it  is  not  usual 
for  the  broker  to  pay  it  at  the  time  of  making  the  policy,  but 
the  underwriter  gives  him  credit  for  it,  and  looks  to  him  for 
payment,  and  at  that  time  frequently  knows  nothing  whatever 
of  the  assured.  But  when  a  loss  happens,  a  debt  then  arises 
to  the  assured  from  the  underwriter,  and  the  latter  can  only 
discharge  that  debt,  either  by  payment  to  the  assured  himself, 
OT'  to  his  agent  lawfully  authorized  to  receive  it. 

Ix>rd  Tetiterden,  in  Scott  v.  Irving  (a),  says,    the  general 
lule  is,  that  the  broker  is  debtor  to  the  underwriter  for  the 
I    Pi'emium ;  and  the  underwriter  is  debtor  to  the  assured  for 
loss."   When  the  broker  has  made  the  insurance,  he 
I    usually  remits  the  policy  to  the  assured,  and  when  a  loss 
I    oo<nirs,  the  assured  sends  it  back  again  to  the  broker,  and 
thereby  renders  him  his  agent  to  settle  with  the  underwriter* 
^^ow  the  well  known  rule  of  law  respecting  agents  receiving 
BBoney  on  behalf  of  their  principals  is  this,  that  "  where  a 
cr^editor  employs  an  agent  to  receive  money  from  his  debtor, 
*ncl  the  agent  receives  it,  the  debtor  is  discharged  as  against 
^e  principal ;  but  if  the  agent,  instead  of  receiving  money, 
^ntes  off  money  due  from  him  to  the  debtor  the  latter  is  not 
dii^harged  "  (6).  But,  in  cases  of  insurance,  this  general  rule 
^f  law  is  relaxed  by  a  usage,  amongst  merchants,  insurance 
^^okers,  and  underwriters  in  the  city  of  London,  to  set  off 
^e  general  balance  of  the  accounts  between  the  broker  and 
^e  underwriter,  at  the  time  of  the  loss,  against  the  loss,  and 
(a)  1  B.  &  Ad.  612. 

ib)  Per  Lord  Tenterden,  in  Rustel  v.  Bangley,  4  B.  &  Ad.  398. 
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for  the  broker  then  to  debit  himself  to  that  warn 
account  with  the  assured  ;  and  that  this  is  considere 
custom,  a  discharge,  by  the  underwriter,  of  his  del 
assured.  The  Courts  have  been  very  slow  in  suffi 
usage  to  infringe  the  above-mentioned  general  ml 
but  it  now  may  be  considered  as  decided,  that  y 
usage  is  within  the  knowledge  of  the  assured,  and 
to  by  him,  this  passing  of  the  accounts  between  th< 
the  underwriter  and  assured,  operates  as  a  pay  me 
latter,  and  an  extinguishment  of  the  underwriter's  d 

Lord  Abinger,  in  delivering  the  judgment  of  the 
Exchequer  in  the  recent  case  of  Stewart  v.  Abe? 
when  this  subject  was  fully  discussed,  concludes 
words :  it  must  not  be  considered  that  by  this  de< 
Court  means  to  overrule  any  case  deciding  that  whc 
cipal  employs  an  agent  to  receive  money,  and  pay 
him,  the  agent  does  not  thereby  acquire  any  authori 
a  demand  of  his  own  upon  the  debtor  by  a  set  off  ii 
with  him.  But  the  Court  is  of  opinion  that  v 
insurance  broker,  or  any  other  mercantile  agent,  1 
employed  to  receive  money  for  another,  in  the  genei 
of  his  business,  and  where  the  known  general  < 
business  is  for  the  agent  to  keep  a  running  account 
principal,  and  to  credit  him  with  sums  he  may  have 
by  credits  in  account  with  the  debtor,  with  whom 
keeps  running  accounts,  and  not  merely  with  monie 
received,  the  rule  laid  down  in  these  cases  cannot  be 
applied,  but  it  must  be  understood  that  where  an  a 
btmd  fide  settled  according  to  that  known  usage,  th< 
debtor  is  discharged,  and  the  agent  becomes  thi 
according  to  the  meaning  and  intention,  and  i 
authority  of  the  principal." 

As  the  principles  of  law  settled  by  these  cases  arc 
importance,  I  feel  compelled  to  refer  to  them  at  son 

The  first  case  is  that  of  Russel  v.  Banglejf  1 


(a)  4  M.  &  W.  228. 


(6)  4  B.  &  A.  392 
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1 5 on  on  a  policy  of  insurance  subscribed  by  the  defendant  A  policy 
•    150t    The  policy  was  made  in  October,  1819,  by  one  Snbrlhe 
.^very,  a  broker,  who  returned  it  to  the  assured.    A  loss  V^^^ 

^  ^  settling  a  loss 

"viing  afterwards  happened,  the  plaintiff  delivered  it  back  is  adjusted  by 

Savery  to  get  the  loss  adjusted.    On  the  15th  of  March,  writer  payable 

B  loss  was  adjusted  by  the  defendant,  payable  at  one  monthi  Acronling  to 
.very  then  made  out  and  transmitted  to  the  plaintiff  his      practice  at 

.         ,  ,  Lloyd's,  the 

count  current,  in  which  he  made  him  debtor  for  various  broker  charges 
einiums  upon  former  policies,  and  credited  him  with  150/.,  In^ccounTfoT 
e  amount  of  the  loss  upon  the  policy,  and  the  balance  due  ^°^» 

^  ^  transmiu  to  the 

^he  plaintiff  on  this  account  was  133/.  4^.    For  that  sum  assured  an  ac. 
e  plaintiff  drew  a  bill  at  two  months  on  Savery,  which  the  he^g^ates  him. 
tt€r  accepted.    Savery,  at  the  same  time,  debited  the  ^i^thil^tl^I 
^fSendant  with  the  amount  of  this  loss  in  his  account.    The  ^^^^^ 

for  the  balance 

»licy  remained  in  Savery's  hands,  but  the  name  of  the  of  that  account 
^iendant  was  not  cancelled.  The  bill  drawn  by  the  plaintiff  dravra'upon  the 
^caroe  due  on  the  2 1st  of  Afay,  but  was  not  paid,  and  soon,  ^^i^J^j^^** 
^rwards  Savery  became  bankrupt.    It  was  proved  that  it  cepts,  but  does 
as  usual  in  the  insurance  business  for  the  broker  to  settle  uud^n^riter*s 
•ith  the  underwriter  according  to  the  state  of  the  account  "nTbeerstro^^^ 
letween  them.    If  the  account  was  against  the  underwriter, 
he  latter  paid  the  amount  of  the  loss  or  the  balance  (after  that  he  was*  not 
leducting  the  premium)  to  the  broker  at  the  expiration  of  hlTgilm^the 
•he  month,  but  if  the  account  was  in  his  favour,  then  no  ^l^er  credit  in 

'  'his  account  for 

iHmey  passed  to  the  broker,  but  the  latter  debited  the  under*  the  amount  of 

^er  with  the  loss,  and  settled  the  balance  of  the  account 

it  the  end  of  the  year.  Between  the  assured  and  the  broker 

he  balance  is  either  paid  or  carried  to  the  credit  of  the 

^fed,  at  the  option  of  the  latter.    At  the  trial  before 

^^ham,  B.,  at  Bristol,  the  plaintiff  was  nonsuited,  with 

Wty  given  him  by  the  learned  Judge  to  move  to  enter  a 

erdict.    A  rule  nisi  having  been  obtained,  after  the  argu- 

■lent,  Abbott,  C.  J.,  said,  ''The  general  rule  of  law  is,  that 

^  ft  creditor  employs  an  agent  to  receive  money  from  a 

debtor,  and  the  agent  receives  it,  the  debtor  is  discharged  as 

gainst  the  principal ;  but  if  the  agent,  instead  of  receiving 

Honey,  writes  off  money  due  froni  him  to  the  debtor,  then 
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the  latter  is  not  discharged.    In  cases  of  insurance 
may  possibly  introduce  a  different  rule ;  but  at  all  ev 
underwriter  has  never  been  considered  discharged  as 
the  assured,  until  his  name  has  been  struck  off*  the 
If  the  underwriter  relies  on  his  communication  i 
broker  as  discharging  him  without  actual  payment 
money,  he  should  insist  that  his  name  should  be  st 
the  policy.    If  that  be  done,  and  the  plaintiff*  then  ; 
to  call  upon  him  for  payment  within  the  period  warn 
the  usage  of  trade,  then  the  underwriter  may  be  disc 
but  not  otherwise."    The  rest  of  the  Court  were  of  t 
opinion,  and  the  rule  for  a  new  trial  was  made  absolu 
Todd  V.  Reid  (a),  was  decided  in  the  same  yc 
Russel  V.  Bangley^  and  previous  to  it    The  case 
shortly  reported.    And  the  opinion  of  Abbott^  C. 
pressed  at  the  trial  respecting  the  usage,  was  aft 
qualified  by  him  (as  we  have  seen)  in  giving  judg 
Russel  V.  Banglei/f  and  the  general  terms  made  w 
the  Court  must  be  considered  now  as  inconsbtent  v 
more  recent  decisions. 
The  under-         The  next  case  in  order  of  time,  was  the  important 
jmter  hold  not  jSartleii  V.  Peniland  (*),  argued  in  Easter  Term,  1 
debt^to^the      ^^^ch  the  usage  and  practice  of  Lloyd^s  were  brou{ 
assured  by  a     before  the  Court.    In  this  case  likewise,  the  Court  h 
aLxmnTwi^    the  underwriter  was  not  discharged  by  a  settleme 
Sere'beh^      the  broker.    But  the  reason  of  this  decision  appears 
strong  reason    been  that  the  circumstances  raised  a  strong  presumpt 

to  suppose  that  .  , 

the  plaintiff  the  plaintiffs  were  ignorant  of  the  usage,  and  that  thej 
s^ofAeSage  Commissioned  Mitchell,  the  broker,  to  receive  for  tl 
at  Lloyd»s.  logs,  and  pay  it  oyer  to  them,  "  stating  that  he  knei 
how  to  act  than  they,  as  they  never  had  a  loss  befoi 
it  was,  therefore,  impossible  for  them  to  be  consid 
have  had  such  a  knowledge  of  the  custom  for  1 
authorize  the  broker  to  make  such  a  settlement  f< 
with  the  underwriter. 


(a)  4  B.  &  A.  210.  {b)  10  B.  h  C.  760- 
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The  case  of  Scott  v.  Irving  (a)  was  decided  in  Michaelmas 
Xerniy  in  the  same  year.    It  was  an  action  on  a  policy  of 
insurance    at  and  from  Gibraltar  to  Havannah^  on  a  cargo 
of  cottons,  by  the  Union''    At  the  trial  before  Lord 
T^erden^  C  J.,  at  Guildhall^  a  verdict  was  found  for  the 
plaintiff,  damages  100/.,  subject  to  the  opinion  of  the  Court, 
on  the  following  case : — 

On  the  27th  e/ii/y,  1824,  a  cargo  of  cotton,  the  property  of 
the  plaintiff,  was  shipped  on  board  the  Union^  at  Gibraltar^ 
to  be  carried  thence  to  Havannah.  On  the  3rd  September^ 
the  plaintiff,  who  resided  at  Glasgow,  wrote  to  Mitchell, 
M  insurance  broker  at  Lloyd^s,  to  get  100/.  insured;  and 
accordingly  the  defendant,  an  underwriter  at  Lloyd's^  sub- 
scribed the  policy  on  which  the  action  was  brought,  and 
^hich  stated,  on  the  face  of  it,  to  be  made  by  Mitchell,  agent, 
on  the  cotton  by  the  Unions  "at  and  from  Gibraltar  to 
tiatannahy  for  100/.,  at  a  premium  of  six  guineas  per  cent." 
^he  policy  was  in  the  usual  printed  form,  and  contained  an 
teknowledgment  that  the  premium  had  been  paid  by  the 
Usured  to  the  underwriters.  An  account  had,  for  several 
years,  been  kept  between  the  defendant  and  Mitchell,  in 
the  usual  way  in  which  accounts  between  underwriters  and 
brokers  are  kept,  in  conducting  business  at  Lloyds,  and 
Mitchell  was  debited  in  this  account  for  the  premiums  on  the 
said  policy.  The  Union  was  afterwards  lost.  When  this 
l^ccame  known  to  the  plaintiff,  he  gave  Mitchell  directions  to 
obtain  a  settlement  of  the  loss,  and  Mitchell  laid  the  policy 
papers  before  the  defendant,  and  other  underwriters  on 
the  policy,  at  Lloyds^  in  the  ordinary  course  of  the  business 
^«e.  After  some  delay,  the  defendant,  on  the  8th  March, 
signed  bis  initials  to  the  following  adjustment  of  the 
policy Settled  a  loss  of  100/.  per  cent,  on  this  policy, 
P^jable  in  a  month and  the  defendant  at  the  time  struck 
'^^^  pen  through  his  subscription  to  the  policy,  and  also 
^^ough  his  initials  of  the  settlement  of  the  loss.    On  the 


(a)  1  B.  &  Ad.  605. 
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525th  March,  I8S69  the  defendant  and  Mitchell  had  an  account 
then  standing  between  them.   In  that  account  Mitchell  waa 
debited  46/.  for  various  premiums,  and  100/.  waa  placed  tc 
his  credit  on  account  of  the  loss  per  Union.    The  defendant 
paid  Mitchell  54/.,  and  took  a  receipt  for  that  sum,  stated 
be  the  balance  of  loss  per  Union.    There  were  no  transa^ 
tions  between  the  defendant  and  Mitchell  after  this  settle 
mcnt.    On  the  3rd  April,  1826,  Mitchell  wrote  to  t^ 
plaintiff  that  he  had  got  the  last  underwriter  on  the  policy  ^ 
sign  it  off,  and  enclosed  a  statement  of  the  account,  balat^ci 
554/1  7s.  to  the  plaintiff^s  credit  for  which  he  was  at  libertf 
to  draw  in  the  usual  way.    In  the  account  in  the  letter,  ibe 
plaintiff  had  a  credit  of  700/.  loss  by  the  Union.    On  7th 
April,  the  plaintiff  drew  on  Mitchell,  at  ten  days*  sight,  fiv 
554/.  7s.,  stating  at  the  same  time,  by  letter,  that  he  did  not 
know  at  what  time  it  was  usual  to  draw  for  such  a  balance, 
this  being  the  first  total  loss  he  had  ever  had  in  London. 
Mitchell  refused  to  accept  the  bill,  and,  on  the  15ihAprU, 
wrote  to  the  plaintiff,  stating  that  he  could  not,  under  any 
circumstances,  have  accepted  it,  unless  dravm  by  permisaioOf 
but,  that,  in  consequence  of  difficulties,  he  had  been  oon- 
pclled  to  suspend  payment.    He  further  stated: — "The 
custom  of  LloycTs  Coffee  House  is  to  wait  one  month  afitf 
the  loss  is  signed  off,  and  then  draw  at  three.  Whentk 
underwriters  sign  off,  it  is  to  pay  in  one  month,  and  > 
generally  settled  when  the'  accounts  can  be  made  out  and 
agreed ;  but  it  often  happens,  that  a  broker  has  little  or  no 
part  of  the  loss  to  receive,  as  the  underwriters,  may  baY® 
sufficient  premiums  at  their  credit  to  cover  the  loss.  Oftbe 
loss  per  Union,  I  have  received  SOS/,  from  the  underwriters* 
and  it  is  a  matter  of  great  regret  to  me  that  I  received  aoj 
of  it." 

Evidence  was  given,  on  the  part  of  the  defendant,  that  it  ^ 
not  usual  for  the  broker  to  pay  the  premium  on  making  ^ 
policy ;  that  an  account  is  kept  between  the  broker  and  ^ 
derwriter  to  the  end  of  the  year,  when  they  strike  a  balan^' 
averages,  deductions,  and  returns,  being  placed  to  the  credit 


a 
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of  the  broker;  but  losses,  if  they  exceed  the  amount  due  from 
tke  broker  at  the  time  when  they  are  known,  are  settled  be- 
fore the  end  of  the  year ;  and  on  that  settlement  the  amount 
due  from  the  broker  for  premiums  up  to  the  date  of  the 
knowledge  of  the  loss  is  set  against  the  loss.   On  adjustment 
of  losses,  payment  is  generally  made  in  about  a  month,  but 
Bonetfanes  the  underwriter  pays  sooner.   The  month  is  an 
indulgence  to  the  underwriter.   The  assured  may  interfere 
by  himself  or  by  another  broker.    If  a  broker  who  has  not 
lude  the  policy  comes  to  setde  the  loss,  the  authority  of  fhe 
principal  is  required.    It  is  a  general  practice  for  the  broker 
to  charge  the  merchant  with  the  premiums  up  to  the  expira^ 
tion  of  the  month  allowed  by  the  underwriter,  and  accept  a 
bin  at  three  months  for  the  balance.   After  the  argument  at 
tfie  Bar,  in  which  the  preceding  cases  were  referred  to, 

Lord  TenterdeH,  C.  J. — I  am  of  ophiion  that  the  plaintiff* 
ia  entitled  to  recover  the  sum  of  46/.,  the  amount  of  the  pre- 
miinn  due  from  the  broker  to  the  underwriter,  and  allowed 
in  account  with  them ;  but  not  the  sum  of  54/.,  which  was 
actually  paid  in  money  by  the  defendant  to  the  broker.  The 
general  rule  is  that  the  broker  is  debtor  to  the  underwriter 
for  the  premium,  and  the  underwriter  debtor  to  the  assured 
for  the  loss.    If  the  usage  relied  upon  in  this  case  were 
allowed  to  prevail,  it  would  have  the  effect  of  making  the 
broker,  and  not  the  underwriter,  the  debtor  to  the  assured 
the  loss*    Such  a  usage,  however,  can  be  binding  only  on* 
^ose  who  are  acquainted  with  it  and  have  consented  to  be 
•H^nndbyit.  There  may^  possibly,  be  cases  proved  where  an 
^^^ared,  cognisant  of  such  usage,  may  be  supposed  to  have 
tft denied  to  it,  and  therefore  may  be  bound.   Here  no  such 
•••uit  is  shown,  nor  can  it  be  inferred  from  the  delay  which 
taken  place  in  the  prosecution  of  this  claim.   If,  indeed, 
^  that  interval  of  delay  after  the  receipt  of  Mitchell's  letter 
^f*^  the  15th  Aprilf  the  relative  situation  of  the  underwriter 
broker  had  been  changed,  as  if  the  underwriter,  on  the 
supposition  that  the  loss  had  been  paid,  by  the  allowance  of 
^^46A  on  account,  had  given  the  broker  fresh  credit  for 
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other  premiums  in  account,  there  might  have  been 
for  contending  that  the  acquiescence  of  the  plaintiS 
bind  him,  as  the  underwriter  would  otherwise  ha^ 
prejudiced.    As  to  the  sum  of  54/.,  which  was  actus 
in  money  by  the  underwriter  to  the  broker,  I  think  tfa 
tiff  is  not  entitled  to  recover  that  sum.    The  groui 
which  he  claims  it  is,  that  the  underwriter,  by  his  adji: 
having  stipulated  to  pay  in  a  month,  could  not  di 
himself  against  the  assured  by  payment  to  the  broke] 
the  end  of  the  month.   But  the  authority  given  by  tfa 
tiff  to  the  broker  was  a  general  authority  to  receive  { 
in  money.  The  plaintiff,  therefore,  is  bound  by  the  j 
80  made  to  the  broker,  and  the  verdict  must  be  red 
46/.**   The  rest  of  the  Court  concurred. 
Evidence  of  a      This  subject  was  again  brought  before  the  attentioi 
S^nbrokcTs  Court,  in  the  recent  case  of  Stewart  v.  Aberddn  (a) 
J^te«  to'iiake  Exchequer,  to  which  I  have  before  referred.    In  tl 
settlements  in   the  Court  thought  that  there  was  sufficient  eviden 

account  by  .  ,  • 

taking  credits  knowledge  in  the  plaintiff  of  the  usage  between  the 
anloiTthe^'  underwriters,  to  make  settlements  in  account,  b) 

the^M^SSof  ^^^^^^  payments.  And  they  held  that  the  undi 
such  a  custom,  was  thereby  discharged. 

authorising  the     At  the  trial  before  Lord  Abinger,  at  GuildhaU^  it  aj 

i!hh  th^undei!  P^^cy  September 

writer,  and  to    and  the  defendant  was  an  underwriter  upon  it  for  100 

give  them  the 

plaintiTs  ere-  loss  appeared  on  LloydCs  books,  in  May^  1836.    At  t 

fora^loMand*  the  loss  thus  appearing,  Douglas^  Anderson  ^  < 

to  permit  them  insurance-brokcrs,  were  indebted  to  the  defendar 

to  draw  on  the  ' 

brokers  for  the  balance  of  217/L  Ss.  Sd.^  oti  their  underwriting  acc 

amount,  held  ,            .                          ■  r      .   *               t  •  t 

to  support  a  the  previous  year,  up  to  March,  18oo  ;  and  m  the  m 

m^t  of'the  June^  their  clerk  agreed  this  account  with  the  defc 
lossbyUie      clerk,  and  paid  him  the  sum  of  100/.,  leaving  U7L 

underwnterto  *  r  ,  i 

the  assured,  on  the  account,  which  was  retained  to  meet  the  loss 
Vrow  Elizabeth.  The  loss  was  adjusted  on  the  i 
September^  by  the  defendant  and  all  the  other  under 


(fl)  4M.  &  W.  211. 
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eiccept  twO|  at  97/.  lis.  8d.  per  cent.    A  memorandum  was 
then  written  on  the  {Kilicy,  stating  the  loss  to  be  payable  at 
one  month,  and  the  defendant's  subscription  was  struck 
through,  and  the  loss  was  then  passed  into  the  accounts 
between  Douglas,  Anderson  ^  Co.,  and  the  defendant,  in 
their  respective  books,  but  the  account  was  not  formally 
agreed  between  them.    The  plaintiffs  had  for  several  years 
employed  Douglas,  Anderson  ^  Co.,  as  their  brokers,  for 
making  insurances  in  London,  and  the  latter  had  a  general 
accofint  current,  as  well  as  an  insurance  account,  with  the 
plaintiffs ;  each  being  kept  quite  distinct,  and  the  balance  of 
the  insurance  account  being  at  certain  periods  carried  into 
the  general  account  as  cash.    The  further  information  re- 
quired by  the  two  underwriters  being  laid  before  them  in  the 
early  part  of  November,  Douglas,  Anderson  ^  Co.,  advised 
^  *|     the  plaintiffs  of  the  loss  being  about  to  be  settled  by  them, 
the  plaintiffs  drew  two  bills  for  600L  cash,  on  the  16th  and 
nati  o{  November,  and  on  the  19th  o(  November,  Douglas, 
Anderson  ^  Co.  enclosed  them  a  credit  note  for  account  of 
the  settlement  of  the  whole  loss,  the  amount  of  which 
(1155jL  Ss.  lOd.)  they,  Douglas,  Anderson  ^  Co.,  carried  to 
the  credit  of  their  insurance  account,  of  which  they  sent  an 
extract,  and  they  debited  the  plaintiffs  to  the  end  of  ^S'^- 
^ber,  leaving  a  balance  of  886/.  I2s.  7d.,  due  on  21st  of 
February,  in  the  plaintiff's  favour,  which  they  transferred  to 
the  credit  of  the  general  account.    At  the  bottom  of  the 
^^it  note  was  written,  ''Above  is  the  credit  note  of  the  loss 
Vrow  Elizabeth,  1155/.  3^.  lOd.,  but  without  our  pre- 
judice, until  in  cash  from  the  underwriters."    On  the  J^lst, 
'836,  the  plaintiffs  acknowledged  the  receipt  of  these 
^Counts,  and  stated  that  they  would  be  examined.    On  the 
of  November,  Douglas,  Anderson  ^  Co.  stopped  pay- 
''^t,  and  as  soon  as  the  plaintiffs  were  aware  of  this  circum- 
■^'^Jice,  they  demanded  payment  of  the  underwriters,  and, 
^'^iongst  others,  of  the  defendant,  which  being  refused,  the 
P^sent  action  was  brought    At  the  trial,  several  insurance- 
Wers  were  called,  who  stated  the  usage  at  Lloyd's  as  to 
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settlements  between  the  underwriters  and  brokers  to  be  ludi 
as  were  stated  in  the  former  cases,  and  it  was  also  stated  by 
some  of  them  to  be  well  known  at  Liverpoolf  as  well  as  m  ' 
London.  It  was  contended  for  the  plaintiffs,  on  the  anthont; 
of  Russel  V.  Bangley,  and  Scoti  r.  Irving,  that  the  sel-off 
between  the  brokers  and  the  underwriter  was  not  binding  on 
the  plaintiffs,  who  were  not  expressly  shown  to  hate  any 
knowledge  of  the  usage ;  and  also  that  the  memorandum  at 
the  foot  of  the  credit  note  showed  that  the  brokers  did  nol 
treat  the  settlement  as  being  conclurire,  as  a  payment  to 
them  from  the  underwriters. 

The  Lord  Chief  Baron,  in  summing  up,  expressed  iiii 
opinion  that  the  notion  had  been  pushed  too  far  about  the 
actual  payment  in  cash,  and  that  it  appeared  to  him  that  if 
one  man  has  to  pay  another  money  on  account  of  his  prin* 
cipal,  and  there  is  money  due  to  him  from  such  other  person, 
it  makes  no  difference  to  the  principal  whether  there  is  an  j 
interchange  of  bank  notes,  or  a  mere  transfer  of  acoounti^ 
from  one  side  to  the  other,  and  that  it, is  equally  a  paymeotc^ 
if  it  be  done  without  fraud.   He,  however,  left  the  whnla^ 
facts  to  the  jury,  and  directed  them  to  coii»der  whethe^Lra 
parties  making  insurances  for  their  own  benefit  through  U7 
agent,  must  not  know  what  is  the  habit  of  dealing  betweev  i 
the  broker  and  the  underwriter;  and  whether  the  authcniO' 
to  settle  must  not  mean  that  the  broker  should  settle  in  the 
same  way  as  is  the  custom  to  settle  with  underwriters.  With 
respect  to  the  memorandum  at  the  foot  of  the  credit  note.  Us 
Lordship  thought  that  all  which  it  imputed  was  thbr-thit 
inasmuch  as  the  account  had  not  then  been  adjusted  by  aD 
the  underwriters,  the  broker  allowmg  the  assured  to  draw 
for  the  whole  amount  of  the  loss  in  the  meantime,  did 
so  without  prejudice  to  their  rights,  in  case  the  otben 
should  not  pay  or  settle  on  account  with  them.   The  joiy 
found  their  verdict  for  the  defendant.    A  rule  nisi  having 
been  obtained  for  a  new  trial,  after  the  argument  at  the  Bar, 
the  Court  took  time  to  consider  their  judgment,  which  was 
afterwards  delivered  by  Lord  Abinger,  C.  B.    His  Lordship, 
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WLtker  detailing  the  facts  of  the  case,  said>  "  The  Court  has 
teken  the  whole  argument  into  full  consideration,  and  has 
come  to  the  conclusion,  that  there  was  evidence  of  the  settle- 
nent  in  account ;  that  there  was  no  misdireoition  upon  the 
letter,  the  meaning  of  which,  as  part  of  a  mercantile  corres- 
pondence,  was  left  to  the  judgment  of  a  jury  of  merchants^ 
iu»r  was  it  material  to  the  issue ;  and  finally  that  even  if  the 
custom  was  not  specifically  proved  as  alleged,  or  if  it  was  not 
proved  that  the  plaintifis  had  a  precise  knowledge  of  the 
custom  as  allegedi  yet  there  was  sufiicient  evidence  of  a 
CQBtom  between  the  brokers  and  underwriters,  to  make 
settlements  in  account,  by  taking  credits  as  payments,  and 
alio  of  the  knowledge  of  the  plaintiffs  of  such  a  custom,  and 
of  tbeir  authorizing  the  brokers  to  settle  with  the  under- 
writers, and  to  give  them,  the  plaintiffs,  credit  on  account 
for  the  loss,  and  to  permit  them  to  draw  on  the  brokers  for 
the  amount.**   His  Lordship  then  went  on  to  say,  that  by 
diis  decision  the  Court  must  not  be  considered  as  overruling 
case  deciding  that  where  an  agent  is  employed  by  his 
principal  to  receive  money,  and  pay  it  over  to  him,  the  agent 
does  not  thereby  acquire  any  authority  to  pay  a  demand  of 
hb  own  upon  the  debtor,  by  a  set-ofiT  in  account  with  him,  and 
concluded  by  laying  down  the  general  rule  in  the  terms  I 
have  adopted  at  the  commencement  of  this  inquiry  (a). 

In  the  case  of  Gibson  v.  Winter  (6),  (which  was  decided 
^fore  the  case  of  Stewart  v.  Aberdein)  in  which  a  broker  in 
^hose  name  a  policy  of  insurance  under  seal  was  made, 
^''ought  an  action  of  covenant,  and  the  defendants  pleaded 
Payment  to  the  plaintiff*  according  to  the  term  and  effect  of 
^  policy,  and  the  proof  was,  that  after  the  loss  happened, 
^  assurers  paid  the  amount  to  the  broker  by  allowing  him 
^'^^it  for  premiums  due  from  him  to  them,  it  was  held,  that 
^though  this  was  no  payment  as  between  the  assured  and 
assurers,  it  was  a  good  payment  as  between  the  plaintiff* 
^  the  record  and  the  defendants ;  for  a  trustee  suing  as  a 

(a)  Sec  page  558.  {b)  5  B.  &  Ad.  96. 
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plaintiff  in  a  Court  of  law,  must  be  treated  in  all  respects  as  a 
party  to  the  cause,  and  any  defence  against  him  is  a  defence 
against  the  cestui  que  trust  who  uses  bis  name.   But  tbe 
principle  of  law,  whereby  the  setting  off  a  debt  from  tbe 
broker  to  the  underwriter  has  been,  under  the  above-ineii- 
tioned  circumstances,  held  to  operate  as  a  payment  to  the 
assured  by  the  underwriter,  is  altogether  dependent  on  the 
circumstance  of  the  broker  being  agent  to  the  assured,  u 
well  as  to  the  underwriter.    And,  therefore,  in  the  case  of 
Acey  V.  Femie  (a),  on  a  policy  of  assurance  on  a  life,  when 
the  premium  became  due  on  the  15th  day  of  March,  but  was 
not  paid  until  the  12th  of  April,  when  the  country  agent  of 
the  insurance  company  gave  a  receipt  for  the  amount;  and 
the  instructions  given  by  the  company  to  the  agent  were^ 
''that  the  premium  on  every  life  policy  must  be  recei?e(f 
within  fifteen  days  of  the  time  of  its  becoming  due ;  and  if 
not  paid  within  that  time  that  he  was  to  give  immediate 
notice  to  the  ofiice  of  that  fact,  and  in  the  event  of  his  omit- 
ting to  do  so,  that  his  account  would  be  debited  for  tlie 
amount  after  the  fifteen  days  had  expired :  and  no  notice 
was  given  to  the  company  of  the  non-payment  of  the  premimn 
within  the  fifteen  days,  and  it  was,  therefore,  entered  in  the 
books  of  the  company  as  paid  on  the  15th  o{  March,  and  tbe 
agent  was  debited  for  tbe  amount ;  it  was  held  by  the  Court 
of  Exchequer  that  the  debiting  the  agent  with  the  premium 
could  not  be  considered  as  a  payment  to  the  company  by  tbe 
assured.    Lord  Abinger,  C.  B.,  said,  "  The  Court  concurs 
with  me  in  thinking  the  verdict  must  be  supported,  and  that 
this  rule,  therefore,  cannot  be  granted.    Sir  F.  Pollock  says 
very  truly,  that  at  the  trial  I  entertained  an  impression  some- 
what' favourable  to  his  view  of  the  case ;  but  that  was  at  tbe 
time  we  were  considering  whether  the  agent  of  the  company 
might  not  be  made  the  agent  of  the  assured ;  and  in  that  viev 
of  the  case,  if  it  were  understood  that  payment  was  to  be 
made  by  the  agent,  and  there  was  an  agreement  on  his  part 


(a)  7  M.  &  W.  151. 
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to  advance  the  money,  then  it  might  be  considered  as  a  pay- 
ment on  the  day  when  it  became  due ;  but  there  was  no 
evidence  to  shew  that  the  country  agent  of  the  company  was 
the  agent  of  the  assured,  and  I  was  of  opinion  that  he  could 
not  80  be  considered.  It  seems  to  me  that  the  provision  that 
he  should  be  debited  as  if  the  premium  was  paid,  was  to 
operate  as  a  penalty  on  him  ;  but  does  not  authorize  third 
persons  to  take  advantage  of  that  which  was  a  mere  private 
arrangement  between  the  company  and  their  agent,  for  the 
purpose  of  insuring  the  due  payment  of  all  monies  which 
were  to  be  received  by  him." 
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SECTION  THE  FIRST. 

OF  FRAUD  IN  POLICIES. 

I  HAVE  endeavoured  in  the  preceding  pages  of  this  Treatise, 
which  make  up  Part  I,  to  perforin  the  task  which  I  proposed 
in  the  introduction  to  this  subject,  to  go  through  the  policj, 
sentence  by  sentencei  from  the  beginning ;  thinking  that  to 
be  the  best  method  of  treating  every  part  of  the  contract,  as 
well  as  to  render  the  reference  to  the  respective  principles 
wliich  are  laid  down,  more  easy  to  the  student  and  to  the 
practical  lawyer ;  the  first  part  contains  the  contract  itself, 
which  exists  between  the  assured  and  the  assurer ;  and  we 
might  have  stopped  here,  if  bona  fides  and  propriety  and 
regularity  of  acting  between  the  parties,  to  this  or  to  any 
contract,  were  always  to  be  found.  Unfortunately  the  bw  in 
most  cases  relating  to  express  or  implied  contracts  or  the  parts 
of  the  contracts  has  more  than  one  object  to  keep  in  vie*» 
not  only  to  explain  clearly  what  is  in  fact  the  real  state  of  the 
contract  between  the  parties ;  but  it  has  Hkewise  to  point  out 
in  what  cases,  and  for  what  causes  the  policy  is  void,  either 
from  some  impropriety  or  negligence  on  the  part  of  either  or 
both  of  the  parties,  and  in  some,  it  is  needless  to  disguise  it» 
the  wickedness  and  the  fraud,  also,  either  of  the  one,  or  of 
both. 

To  leave  these  general  observations,  and  to  come  at  once 
to  the  contract  that  forms  the  subject  of  our  present  inquiry* 
These  imperfections  in  the  transactions  of  Ufe  between  man 
and  man,  will  in  this  instance,  lead  us  naturally  to  inquire 
what  cases  the  assurer  may  be  relieved  and  discharged  f'**"' 
his  responsibility  \  either  on  account  of  the  contract  beuijf 
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id  by  law,  from  its  commencementi  if,  I  meani  it  is  illegal, 
e  assured  cannot  recover  according  to  the  terms  of  it,  and 
e  assurer  must  generally  give  up  the  benefit  which  he 
:pected.  The  late  Mr.  J.  Park  commences  this  part  of  his 
bject  with  some  very  sensible  and  suitable  remarks,  it  is  on 
B  commencing  his  chapter  upon  "  Fraud  in  Policies,"  (a) 
\  says,  *'  in  treating  of  those  causes  which  make  policies 
id  from  the  beginning,  or  in  other  words,  which  absolutely 
nul  the  contract,  it  will  be  proper,  in  the  first  place,  to  con- 
ler  how  far  it  will  be  affected  by  any  degree  of  fraud.  In 
ery  contract  betwixt  man  and  man,  openness  and  sincerity 
e  indispensably  necessary  to  give  it  its  due  operation ;  because 
uid  and  cunning  once  introduced,  suspicion  soon  follows, 
dall  confidence  and  good  faith  are  at  an  end.  No  con- 
let  can  be  good,  unless  it  be  equal ;  that  is,  neither  side 
list  have  an  advantage  by  any  thing  of  which  the  other  is  not 
rare.  This  being  admitted  of  contracts  in  general,  it  holds 
th  double  force  in  those  of  insurance ;  because  the  under- 
Iter  computes  his  risk  entirely  from  the  account  given  by 
e  person  assured,  and  therefore,  it  is  absolutely  necessary 
the  justice  and  validity  of  the  contract,  that  this  account 
(  exact  and  complete.  Accordingly,  the  learned  Judges  of 
ir  Courts  of  Law,  feeling  that  the  very  essence  of  insurance 
»nnsts  in  a  rigid  attention  to  the  purest  good  faith  and  the 
rictest  integrity,  have  constantly  held  it  is  vacated  and 
mulled  by  any  the  least  shadow  of  fraud  or  undue  conceal- 
ent"  And  the  learned  author  finishes  these  admirable 
^serrations  by  quoting  authority  for  them  from  distin- 
uished  writers  and  jurists  as  well  as  laws  (6).  One  plain 
lustration  of  these  principles  is  this,  if  the  contingent  event 
u  happened  at  the  time  of  the  execution  of  the  policy,  to 
^  knowledge  of  one  party  only,  the  policy  is  void  on  the 
round  of  fraud.    If  the  loss  of  a  vessel  has  happened  at  the 

(a)  hffk  Ins.,  vol.  i.  chap.  x.  de  jure  nat.  lib.  S,  c.  9,  s.  8 ;  Bynk. 

^  403.  quest,  jur.  p.  iv.  lib.  4,  c.  26 ;  Ord. 

(i)  4  Black.  Com.  460;  Grot.de  de  lou.  14,  s.  38$  1  Black.  594; 

"'•belli,  lib.  2,  c.  12,  s.  23 ;  Puff.  3  Burr.  1905 ;  Carter  v.  Boehm. 
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time  of  the  execution  of  the  policy  to  the  knowledge  of  tW 
assured,  or  if  the  underwriter  knows  at  the  time  of  his  sab- 
scribing  the  policy  of  the  safe  arrival  of  the  vessel,  it  is  dear, 
that  in  both  of  these  cases  the  policy  would  be  void  on  the 
ground  of  fraud.   In  the  case  of  Mead    Davison  (a),  Lord 
Denman  says,     the  case  of  the  Earl  of  March     Pigoi  (6), 
is  a  direct  authority  in  principle  in  favour  of  the  right  to 
recover,  if  the  loss  was  known  to  neither  party  at  the  time  of 
making  the  insurance.    According  to  the  same  case,  and 
indeed  on  the  plainest  general  principles,  if  the  loss  had 
been  known  to  the  assured  alone  the  policy  would  have  been 
void." 

There  appears  to  be  three  distinct  cases,  in  which  the 
policy  may  be  rendered  void  by  the  assured  or  his  agent  ^ 
and  as  an  agent  is  nearly  always  employed  by  the  assured  iv^ 
this  contract,  the  rules  respecting  agents  will  apply  here,  wbec> 
the  agent  makes  himself  personally  liable,  but  if  he  only  scti 
on  the  false  instructions  received  from  the  assured,  the  latter 
will  of  course  have  to  suffer :  but  the  rule  will  serve  to  applf 
to  either. 

The  1st  is,  Where  he  has  made  some  statement  wUJi 
he  knew  to  be  false."  (c) 

The  ^nd  is,  Where  he  has  stated  something  as  true 
which  he  did  not  know  to  be  true,  omitting,  at  the  same  tiiK, 
to  give  such  information  to  the  other  contracting  partjitf 
would  enable  him  to  judge  equally  with  himself,  as  totbe 
nature  and  description  of  the  risk  he  proposes  to  him  to 
take,  {d) 

Mr.  J.  Park  in  his  division  of  the  cases  on  this  sabjeet} 
mentions  a  third  instance,  though  he  admits  that  it  coo0 
under  the  first  head  of  the  allegatio  falsi  :**  because,  wbef^ 
ever  a  person  knowingly  and  wilfully  misrepresents  aoythiogi 
he  asserts  a  falsehood.  But  he  says  in  this  contract, 
thought  it  was  necessary,  because^  if  a  material  circumstance 


(a)  3A.  &£.  303.  Ad.  114. 

{h)  5  Burr.  2802.  ((Q  See  Smoot  v.  Dbeiy,  10  ^ 

(c)  See  PolhiU  v.  Walter,  3  B.  &    &  W.  1. 
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srepresentedy  though  by  a  mistake,  the  contract  is  void 
ich  as  if  there  has  been  actual  fraud,  for  the  under- 
*  has  computed  his  risk  upon  information  which  was 
'   And  for  this  reason  he  makes 

{rd,  which  is  a  misrepresentation  of  a  material  fact.*"  (a) 
i  will,  therefore,  now  proceed  to  mention  the  cases 

have  occurred  under  these  respective  heads  in  their  1.  Where  the 
And,  firstly,  we  will  mention  those  cases  which  come  II^^^m  nude 

the  first  head,  viz.  "where  the  assured  or  his  agent  JJSJ^h^^^^ 

I  a  statement  which  he  knew  to  be  false."  to  be  false. 

I  case  before  Lord  Chief  Justice  HolL  in  the  reign  of  Where  goo<b 

were  insured 

im  and  Mart/,  that  learned  Judge  held,  that  if  the  goods  as  the  goods  of 
insured  as  the  goods  of  an  Hamburgher,  who  was  an  ^ere  m  fact 
ind  the  goods  were,  in  fact,  the  goods  of  a  Frenchman,  ^^^^ 
vas  an  enemy,  it  was  a  fraud,  and  that  the  insurance  »  a  fraud  and 

-   -  the  policy  it 

OtgOod(6).  void. 

mother  case,  of  Roberts  v.  Fonnereau  (c),  a  letter  being  Where  an 
ed,  stating  that  a  ship  sailed  from  Jamaica  for  London,  ii1e"torstating 
e  24th  of  November,  after  which  an  insurance  was  .Ji^jjon  aI* 
and  the  agent  told  the  insurer  that  the  ship  sailed  the  ^ 
end  of  December,  this  was  also  held  by  Lord  Chief  told  the ^!^r. 
e  Lee  to  be  a  fraud,  and  the  defendant  had  a  verdict        on  the 

this  point.  latter  end  of 

*       ^  Dec.,  this  IS  a 

on  a  special  case  reserved  for  the  opinion  of  the  Court,  fraud  and  the 
case  of  Woolmer  v.  Muilman  {d),  the  following  circum-  " 
IS  appeared : 

vas  an  action  on  case,  brought  for  the  recovery  of  a  Where  a  policy 

«  .  ,  ,        ,  was  undorwrit- 

08S,  on  a  policy  of  insurance  made  on  goods  and  mer-  ten  "warranted 
ises  on  board  the  ship  Bona  Fortuna,  at  and  from  ^d^^^y » 
I  Bergen  to  any  ports  or  places  whatsoever,  until  her  »nd  the  ship 

,  .     y  and  property 

rrival  in  London.    It  was  underwritten  thus :  "  War-  at  and  before 

I  neutral  ship  and  property."   The  defendant  under-  were^hi*^* 

the  policy  for  150/.     The  defendant  pleaded  the  ^""J^t^f  ^j,^ 

al  issue,  and  paid  into  Court  the  premium  received  by  policy  was  held 

to  be  void. 

See  Park  Ins.  p.  404.  1742;  Park  Ins.  405. 

Skin.  327.  (rf)  3  Burr.  1419;  1  W.  Black. 

Sitt.  at  Guildhall  after  Trin.  427. 


674  Of  Fraud  in  Policies.         [part  ii 

him  for  the  said  insurance.  This  cause  came  on  to  be  triei 
at  Guildhall  before  Lord  Mansfield  f  when  it  was  adnuttedy 
that  the  plaintiff  had  interest  on  board  the  ship  to  a  large 
value,  to  the  amount  of  the  sum  insured.  The  ship  widi  the 
goods  and  merchandises  so  laden,  and  being  on  board  her, 
after  her  departure  from  North  Bergen^  and  before  her 
arrival  in  London^  proceeding  on  her  voyage,  was,  by  the 
force  of  winds  and  stormy  weather,  wrecked^  cast  away,  and 
sunk  in  the  seas ;  and  the  said  goods  and  merchandises  wen 
thereby  wholly  lost.  It  was  expressly  stated,  "  that  the  ship 
or  vessel,  called  the  Bona  Fortuna^  and  the  property  oo 
board,  at  and  before  the  time  she  was  lost,  were  not  neutral 
property,  as  warranted  by  the  said  policy." 

Lord  Mansfield,  and  the  rest  of  the  Court,  were 
opinion,  that  it  was  too  dear  a  case  to  bear  an  argumea^ 
This  was  no  contrcu:t;  for  there  was  a  falsehood,  in  respe^y  . 
of  the  condition  of  the  thing  insured :  because  the  phuDtiy  i 
insured  neutral  property,  and  this  was  not  neutral  propertr.  J[j 
After  the  case  of  WooUner  against  MuUman  had  beoi  m^^ 
decided,  another  very  similar  case  of  Fernandes  v.  Dt 
Costa  (a),  came  on  at  Guildhali  before  Lord  MansfiM,  ^ 
Wbore  a  ship  action  On  a  policy  of  insurance  on  goods  iifa  fc^ 

Ti^^^^^!^  on  board  such  a  ship,  warranted  a  Portuguese.  The  insuiuM 
^^uirared  b  tnside  during  the  French  war,  when  the  premium  wooU 
Ms  answer  to^a  have  been  much  higher  on  an  English  ship.    The  pUntf 


^^i5/"aSi^   gave  partial  evidence  of  her  being  a  Portuguese;  and  tint 
that  she  was     ghe  was  obliged,  on  account  of  the  perils  of  the  sea,  to  pat  fccr 

condemned  for  .  _       ,  ^       i  .  i     i  .1  ■  ni^ 

not  bein^  a  mto  a  French  port,  by  which  the  cargo  was  spoiled.  Tv 
PoH^y^.'  admitted  by  the  defendant,  who  contended  that  doi*K 

her  stay  at  the  French  port,  she  was  libelled,  and  oondemB^ 
as  not  being  Portuguese  ;  and  that  although  the  goods  vck 
lost  by  a  different  peril,  yet  in  fact  the  ship  was  not  P(ff^ 
guesCf  (being  insured  as  such,)  and  that  this  vitiated 
policy  ab  initio — and  this  was  agreed  to  be  law.  In  order  t9 
prove  that  she  was  not  Portuguese,  the  defendant  prodatt^ 

(a)  Sit.  aft.  Hil.  4  Geo.  3;  Park  Ins.  407. 
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tcsenteiice  of  condemnation^  and  the  confirmation  thereof  in 
ic  courts  of  France  ;  and  an  answer  of  the  present  plaintiff 
the  Court  of  Chancery  here,  by  which  it  was  admitted, 
at  the  ship  was  condemned  as  not  being,  or  under  pretence 
'  not  being,  Portuguese. 

Lord  Mansfield. — "  As  the  sentence  is  always  general, 
ithout  expressing  the  reason  of  the  condemnation,)  attested 
pies  of  the  libel  ought  in  strictness  to  have  been  produced, 

shew  upon  what  ground  the  ship  was  Ubelled  agiunst. 
it  as  the  plaintiff  has,  by  his  answer  in  Chancery,  admitted 
It  she  was  condemned  as  not  being  Portuguese  f  when, 
ded  to  the  expression  used  in  the  sentence  of  confirmation. 
It  the  ship  was  condemned  in  the  Court  of  Prizes,  there  is 
ffident  evidence  for  us  to  proceed  upon."  The  defendant, 
e  underwriter,  had  a  verdict. 

In  a  case  in  the  House  ofLords,  of /S'l'Ma&fv.i/itf  (a),  where  Arcpresenta. 
London  merchant  insuring  at  Leith^  represented,  contrary  fo^the^th7 
the  fact,  that  he  had  insured  the  same  voyage  at  Lloyd's 
the  same  premium  offered  to  the  Leith  underwriters;  who  be  effected,  had 
cordingly  subscribed  the  policy,  confiding  in  the  skill  and  other  under^ 
dgment  of  the  London  underwriters  :  it  was  held  that  this  J^^^romkL, 
isrepresentation  avoided  the  policy,  though  it  was  not  such  ^^}!  ^ 


affected  the  nature  of  the  risk.  Lord  Eldon  said, that  by  means  of 
appeared  to  him  settled  that,  if  a  person  meaning  to  make  senu^raT^'^' 
I  insurance,  exhibited  a  policy,  underwritten  by  a  person  of 
ill  and  judgment,  knowing  that  this  would  weigh  with  the 
lier  party,  and  disarm  the  ordinary  prudence  exercised  in 
«  common  transactions  of  Ufe  ;  and  it  turned  out  that,  in 
ct,  this  person  had  not  imderwritten  the  policy,  or  had 
Nie  so  under  such  terms  that  he  became  under  no  obliga- 
)n  to  pay ;  this  would  vitiate  the  policy.  The  Courts  in 
it  country  would  say  that  this  was  a  fraud,  not  on  the 
ound  that  the  misrepresentation  affected  the  risk,  but 
Cause  it  induced  a  confidence,  without  which  the  party 
^uld  not  have  acted." 

Secondly,  the  next  instance  in  which  fraud  will  vacate  the 


(a)  2  Dow.  263. 
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2.J^ere  the  policy,  is    where  the  assured  or  his  agent,  states  sometlmin  g 

stated  some-  to  be  true  which  he  does  not  know  to  be  true;  and  at  tft=se 
Suefwbi^he  Omitting  to  give  such  information  to  the  otl^^' 

t^'tru^'ttid  co"*'''*cting  party,  as  would  enable  him  to  judge  equal^^J 

at  the  tame  with  himself  as  to  the  risk  which  he  proposes  for  him 

time,  tup{>rett-  - 
ing  material  take. 

orcumstancei.      l^^j  Abinger,  in  the  case  of  Comfoot  v.  Fotcke  (a),  8a}-^» 
"  in  the  case  of  Hodgson  v.  Richardson  (6),  Yates ^  J.,  ky^-^' 
it  down  as  a  general  proposition  that,  *  the  concealment  >f 
material  circumstances  vitiates  all  contracts  upon  the  priodpU^He 
of  natural  law.'  *'  If  this  be  true,  can  it  be  doubted  the  I 
representation  of  a  material  circumstance  also  vitiates  a  < 
tract?  These  principles  are  familiar  to  every  person  coniei^^- 
sant  with  the  law  of  insurance.    But  a  policy  of  insurance  is  & 
contract,  and  is  to  be  governed  by  the  same  principles  a^^* 
govern  other  contracts.    When  it  is  said  to  be  a  contrac^^* 
"  uberim€B  Jidei^  this  only  means  that  the  good  faith,  whiclC^i 
is  the  basis  of  all  contracts,  is  more  especially  required 
that  species  of  contract,  in  which  one  of  the  parties  is  i 
sarily  less  acquainted  with  the  details  of  the  subject  of  tb^ 
contract  than  the  other.    Now,  nothing  is  more  certain  tba 
that  the  concealment,  or  misrepresentation,  whether  by  priD 
cipal  or  by  agent,  by  design  or  by  mistake,  of  a  material  fac 
however  innocently  made,  avoids  the  contract  on  the  groun*  ^ 
of  a  legal  fraud.**   And  a  little  further  in  his  judgment,  b  ^ 
says  that  "  in  the  case  of  Pawson  v.  ^a^oit  (c),  Lor— ^ 
Mansfield  lays  it  down  generally,  "  that  in  a  representado 
to  induce  a  party  to  make  a  contract,  it  is  equally  false  for  ^ 
man  to  aflSrm  that  of  which  he  knows  nothing,  as  it  is 
affirm  that  to  be  true  which  he  knows  to  be  false."  Th 
maxim  is  neither  negatived  nor  qualified  by  the  doctrine  la^  i 
down  in  that  class  of  cases  derived  from  Pasley  v.  Frt^^' 
man  (d).    The  plaintiffs  in  thos^  cases  sought  to  charge^  a 
party  with  damages  for  stating  that  which  he  believed  to  loe 

(a)  6  M.  &  W.  378.  (c)  Cowper,  785. 

(b)  1  W.  Black.  465.  «0  3  T.  R.  51. 
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ue,  though  he  did  not  know  it  .to  be  so."  His  Lordship 
en  aUuding  to  the  ease  before  hinii  continued : — whether 
s  concealment  was  consistent  with  good  faith  and  free  from 
oral  turpitude,  may  be  determined  by  a  reference  to  the 
kse  put  by  Cicero^  in  the  third  book  of  his  Treatise  de 
^ffieiis,  which  I  the  rather  mention,  because  the  sale  of  the 
ouse  he  puts,  hypothetically,  by  way  of  example,  was  liable 
»  an  objection  that  bears  some  analogy  to  the  present  (a). 

Vendat  sedes  vir  bonus  propter  aliqua  vitia  quae  ipse  norit 
eeteri  ignorent :  pestilentes  sint,  et  habeantur  salubres;  ignore- 
ur  in  omnibus  cubiculis  apparere  serpentes ;  male  niateriatse, 
uinosse :  sed  hoc  praeter  dominum  nemo  sciat :  quaere,  si  hoc 
mptoribus  venditor  non  dixerit,  aedesque  vendiderit  pluris 
lulto,  quam  se  venditurum  putariti  num  id  injuste  an  im- 
»Tobe  fecerit  He  then  gives  the  argument  on  both  sides, 
lid  concludes  that  the  vendor  ought  not  to  have  concealed 
hese  defects  in  the  house  from  the  buyer.  "  Neque  enim  id 
8t  celare,  quicquid  reticeas :  sed  cum,  quod  tu  scias,  id  igno- 
are  emolumenti  tui  causa,  velis  eos,  quorum  intersit  id  scire." 
Then  this  illustrious  moralist  gives  his  own  opinion  of  the 
aoral  turpitude  of  such  a  concealment ;  for  he  says. — "  Hoc 
latem  celandi  genus  quale  sit,  et  cujus  hominis,  quis  non 
idet?  Certe  non  aperti,  non  simplicis,  non  ingenui,  non 
Ju6i  non  boni  viri;  versuti  potius  obscuri,  astuti,  fallacis, 
udidosi,  callidi,  veteratoris,  vafri."  Now  the  present  is  a  case 
>  which  the  fraudulent  concealment  of  a  material  fact  by  the 
rt)cipal,  and  the  false  representation  of  the  agent,  combine  - 
^  constitute  a  degree  of  fraud,  even  morally  speaking,  to 
'Stain  the  defendant's  plea,  that  he  was  induced  by  fraud, 

and  false  representation  to  sign  the  contract.** 
I^et  us  now  proceed  to  refer  to  the  reported  cases  on  this 
sad. 

Where  in  the  case  of  Da  Costa  v.  Scandret  (6),  one  having  where  the 
doiibtihl  account  of  his  ship,  that  was  at  sea,  namely,  that  having 

^  »  ^»  heard  areport 

'«)  In  Comfootr.  Fowke,  "  the  brothel." 

fining  house  to  the  one  the       (5)  In  Chancery»2  P.  Wms.  170. 
^j^ct  of  action  was  a  notorious 
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that  a  ship  a  ship,  described  like  bis,  was  takeiii  insured  her,  withoat 
his  was  taken,  giving  any  notice  to  tbe  insurers  of  wbat  he  bad  beard  either 
Insaredher  hazard,  or  the  circumstances,  which  might  induce 

mimtioning  the  beUeve  that  his  ship  was  in  great  danger,  if  not  actuaUj 

chrcumstaoce  of  lost.  The  insurers  bring  a  bill  for  an  injunction,  and  to  be 
the  v^er-  relieved  against  the  insurance  as  fraudulent. 
hTwtobTS  ^^^^  Chancellor  Macclesfield.— ''The  insured  has  not 
dealt  fairly  with  the  insurers  in  this  case ;  be  ought  to  have 
disclosed  to  them  what  intelligence  be  bad  of  tbe  ship's  being 
in  danger,  and  which  might  induce  him,  at  least,  to  kai  that 
it  was  lost,  though  he  had  no  certain  account  of  it.  For  if 
this  circumstance  bad  been  discovered,  it  ia  impossible  to 
think,  that  the  insurers  would  have  insured  tbe  ship  at  lo 
small  a  premium  as  they  have  done ;  but  either  would  not 
have  insured  at  all,  or  would  have  insisted  on  a*ljurger  pre- 
mium, so  that  tbe  concealment  of  this  intelligence  ia  a  fraud.'' 
Whereupon  tbe  policy  was  decreed  to  be  delivered  up  with 
costs,  but  the  premium  to-be  paid  back,  and  allowed  out  of 
the  costs. 

In  another  case  of  Seaman  v.  Fonnereau  (a),  it  appeared, 
that  on  the  25th  of  August ,  1740,  the  defendant  underwrote 
a  policy  from  Carolina  to  Holland.  It  came  out  in  erideucei 
that  the  agent  for  the  plaintiff  had,  on  the  23rd  of  Augusit 
(two  days  before  the  insurance  was  made),  received  a  letter 
from  Cowes,  dated  the  21st  of  August,  wherein  it  b  said:-- 

On  the  12th  of  this  month,  I  was  in  company  with  the  ship 
Davy  (the  ship  in  question);  at  twelve  at  night  lost  sight  of 
her  all  at  once ;  the  captain  spoke  to  me  tbe  day  before  tfait 
he  was  leaky,  and  the  next  day  we  had  a  bard  gale."  Tbe 
ship,  however,  continued  her  voyage  till  tbe  19th  of  Auguttt 
when  she  was  taken  by  the  Spaniards ;  and  there  was  no 
pretence  of  any  knowledge  of  tbe  actual  loss  at  tbe  time  of 
the  insurance,  but  it  was  made  in  consequence  of  a  letter 
received  that  day  from  the  plaintiff  abroad,  dated  the  27th 
June  before. 


(a)  2  Stra.  1183. 
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Lord  Chief  Justice  Lee  declared,  "that  as  these  are  con- 
tracts upon  chance,  each  party  ought  to  know  all  the  circum- 
sftaooes.  And  he  thought  it  not  tnateriali  that  the  loss  was 
tftot  such  an  one  as  the  letter  imported ;  for  those  things  are 
to  he  considered  in  the  situation  of  them  at  the  time  of  the 
contract,  and  not  to  be  judged  of  by  subsequent  events.  He 
therefore  thought  it  a  strong  case  for  the  defendant.**  The 
jcary  found  accordingly  (a). 

58.  But  it  was  held  in  the  case  of  Foley  v.  MoUne  (6),  the  '^^.^^j'^^^^ 
time  of  the  ship^s  sailing  is  not  always  material  to  be  commu-  no? materia?^ 
nioated,  unless  the  ship  be  a  missing  sjiip.  Or  unless  another  ^t^l^^l^il^' 
ship  which  sailed  after  her  has  arrived  first.  shebeamiMing 

^  ship,  or  unlest 

In  the  case  of  Kirby  Smith  (c),  where  the  owner  of  the  « ?^»^^ 
ship  Ocean,  having  sailed  in  another  vessel  from  Ekineur  to  hm  arrired 
dmia  country  six  hours  after  the  Ocean  had  sailed  for  the 
sane  place,  on  the  same  voyage,  had  met  with  bad  weather, 
and  still  arrived  before  the  Ocean,  and  then  caused  an 
irwiirance  to  be  made  on  that  ship  on  a  voyage  from  Elsineur 
to  Hull:  it  was  held  that  the  broker^s  stating  that  the  Ocean 
all  well  at  Elsinenr  on  the  day  on  which  she  sailed 
^irbout  communicating  the  above  facts,  was  a  material  con<^ 
^ctlment,  and  that  the  policy  was  void. 

-And  in  another  case,  WeHbury  v.  Aberdein  (cQ,  where  a 
PoScy  of  insurance  was  made  upon  the  ship  King  George, 
^t  and  from  Malaga  to  London,  warranted  to  sail  on  the 
'^^th  October,*'  and  the  assured  communicated  to  the  under- 
^-•^  iters  that  the  King  George  and  another  vessel,  called  the 
^^'^^miter,  both  sailed  from  Malaga  on  the  10th  October,  and 
underwriters  knew,  from  the  entries  at  Lloyd^s,  that  the 
had  arrived  at  London  some  days  before :  but  the 

^41)  See  also  Webster  o.  Forster,  necessary  to  commnnieata  the  ar'> 

!L  ^Bsp.  407.   Willis  V.  Glover,  1  rival  ci  another  vessel  when  that 

^    R.  14.  circumstance    is   mentioned  in 

I  Marsh.  117.   See  also  Fort  Lloyd's   printed  list    Friese  t. 

^Mjbt^  3  Taunt.  381.   Berthton  v.  Woodhouse,  1  Holt  673 ;  and  see 

^^^^hman,  2  Stark.  58.  Elton  o.  Larkins,  3  Bing.  198. 

1  B,  &  A.  672.  But  it  is  not  (rf)  2  M.  &  W.  267. 
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The  i8siired*8 
agent  knowing 
tokt  a  ship, 
which  was. 
posted  up  at 
Lloyd's  as 
having  been 
seen  at  sea  in  a 
bad  state,  was 
one  of  them  on 
which  the 
assured*s 
goods  were 
laden,  gets 
them  insured 
upon** ship  or 
ships**  without 
mentioning  the 
name.  Held 
to  be  a  fatal 
concealment, 
and  to  a?oid 
the  policy, 
although  the 
report  turned 
out  to  be 
untrue. 


assured  also  knew  that  the  captain  of  the  Fruiter  had  seen 
the  King  George  off  Oporto  on  21st  October^  when  they  hid 
parted  company  by  reason  of  a  gale  coining  on,  and  did  not 
communicate  this  fact  to  the  underwriters:  the  i^rui/^  arri?ed 
on  the  30th  October^  and  the  insurance  was  made  on  the  3rd 
November^  the  Court  of  Exchequer  considered  that  the  fact 
of  the  two  vessels  being  in  safety  together  on  the  Slst,  and 
one  of  them  having  arrived  five  days  without  the  other,  was 
a  circumstance  material  to  be  communicated  to  the  under- 
writers, and  as  this  question  had  not  been  properly  sub- 
mitted to  the  jury,  they  granted  a  new  trial,  upon  payment 
of  costs. 

So  in  the  cases  of  Lynch  v.  Hamilton  (a),  and  Lynch  t. 
Durnsford  (6),  where  goods  were  insured  '^on  board  ship  or 
ships*'  from  the  Canary  islands  to  London  :  it  appeared  that 
the  agent  of  the  assured,  when  he  made  the  insurance  on  tbe 
S6th  November^  knew  that  one  of  the  ships  upon  which  part 
of  the  goods  were  laden  was  called  the  President;  and  at 
that  time  a  paper  was  stuck  up  at  LloydCs^  stating  that  "  the 
Howard  had  arrived  off  Dover  from  Teneriffe ;  sailed  the 
24th ;  on  the  27th,  off  the  Salvages,  fell  in  with  the  Preth 
dent,  Owens,  from  Lauzarette,  deep  and  leaky:"  but  tbe 
agent  did  not  inform  the  underwriters  that  part  of  the  goods 
of  the  assured  were  on  board  the  President  (it  did  not  appear 
by  whom  the  paper  at  Lloyds  had  been  put  up),  but  the 
report  turned  out  to  be  unfounded.    The  Court  held,  that 
the  agent  ought  to  have  communicated  his  knowledge  of  the 
name  of  the  ship,  which,  being  compared  with  the  report 
at  Lloyds,  was  material  at  the  time,  although  that  report 
turned  out  to  be  untrue,  and  his  having  omitted  to  do  so,  the 
policy  was  thereby  avoided  (c). 


(a)  3  Taunt.  37. 

(5)  14  East,  494. 

(c)  It  may  be  doubted  whether 
tbe  assured  can  in  any  case  effect 
an  insurance  upon  **  ship  or  ships/' 
without  naming  them»  if  he  be  ac- 


quainted with  their  names  ?  It 
would  seem,  at  any  rate,  that  if  the 
underwriter  requires  the  name,  the 
assured  is  bound  to  commnnicate 
it,  if  he  knows  it.   3  Taunt  39. 
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In  an  action  on  a  policy  of  insurancCi  in  the  case  of  Ashiptakesin 
Hodgson      Richardson  {a\  the  ship  was  insured  at  and  iT^an^MUsto 
from  Genoaf  liable  to  average ;  her  loading  consisting  of      is  made 
potash,  verdigrease,  cotton,  and  other  perishable  commo-  Jrom  G^tblD 
dities.   This  loading  was  put  on  board  at  Leghorn  the  10th  «*  to  begin  from 
August^  and  the  vessel  had  lain  at  Genoa  about  five  months,  The  policy  is 
being  originally  bound  for  Dublin;  but  losing  her  convoy,  SttdlS- * 
«he  put  into  Genoa  the  18th  of  August,  and  lay  there  till  ^1^7^^*^"^***^ 
the  5th  of  January,  when  she  sailed.    And  the  insurance  belief  that  G. 
was  made  the  20th  o(  January  ;  at  which  time  these  circum-  klSlfng. '^^^  ^ 
stances  were  known  to  the  assured,  but  not  communicated  to 
the  underwriter.   A  few  days  after  she  put  to  sea,  she  was 
shattered  by  a  storm,  and  the  cargo  considerably  damaged. 
The  jury  found  a  verdict  for  the  plaintiff ;  and  a  new  trial 
was  moved  for  on  this  |ground,  that  the  policy  was  bad  ab 
kuiio,  for  want  of  a  due  disclosure  of  the  circumstances. 

Lord  Mansfield. — The  question  is,  whether  here  was  a 
suflScient  disclosure ;  that  is,  whether  the  fact  concealed  was 
material  to  the  risk  run.  This  is  a  matter  of  fact,  and  if 
material  the  consequence  is  matter  of  law,  that  the  policy  is 
bad.  Now  who  can  say,  that  no  risk  was  run,  during  the 
five  months'  stay  at  Genoa,  or  no  damage  happened  in  that 
period  ?  The  policy  is  founded  on  misrepresentation :  the 
ship  is  insured  at  and  from  Genoa,  to  Dublin  ;  the  adven- 
ture to  begin  from  the  loading,  to  equip  for  this  voyage.*' 
This  plainly  implies,  that  Genoa  was  the  port  of  loading: 
and  at  the  trial,  all  the  witnesses  said,  that  by  usage,  it  was 
material  to  acquaint  the  underwriter,  whether  the  insurance 
was  to  be  at  the  commencement  or  in  the  middle  of  a  voyage.** 
The  rest  of  the  Court  concurred,  and  a  new  trial  was 
accordingly  granted. 

An  action  in  the  case  of  RatcUffe  and  another  v.  S/moI^  ^!iwing"that 
bred  (6),  was  brought  on  a  policy  of  insurance  on  goods  on  ^^^^'^ 
board  the  Matty  and  Betty,  at  and  from  the  coast  of  Africa,  coast  of  Africa 


(d)  1  Black.  463 ;  ante,  p.  576- J 

(6)  Sitt.  at  Guildhall  after  Trin.  1780.   Park  lus.  413. 


582 


Of  Fraud  in  Policies.  [pa  rt  ii. 


on  a  cMtaiD     to  her  last  discharsrinsr  port  in  the  British  West  Inttiesm  The 

day,  states  that      .     .  o   o  r 

she  was  on  the  objection  made  to  paying  the  loss  was,  that  there  had  been 
dayTlNUM^  '  ^  material  concealment  or  misrepresentation  of  the  true  state 
•iSkg^ TTUsb  situation  of  the  ship  and  voyage  at  the  time  of  under- 
a  material  writing  the  policy.  The  ship  had  been  sent  out  to  trade  on 
and^tokis  the  the  coast  of  Africa,  with  directions  to  proceed  from  thenoe 
to  the  British  West  Indies  and  to  stop  at  Barbadoes,  if  she 
could  get  a  sale :  if  not,  to  proceed  to  Montego  Bay.  On 
the  Snd  of  October  she  sailed  from  St.  Thomases  on  the  coast 
of  Africa,  with  a  cargo  of  slaves,  and  was  taken  on  the  6th 
of  December  following  by  an  American  privateer.  A  letter 
was  received  by  a  house  at  Liverpool  on  the  21st  of  Februarjff 
mentioning  that  the  ship  was  well,  and  had  sailed  from  St, 
Thomases  on  the  Snd  of  October.  This  information  was 
communicated  next  day  to  the  plaintiffs,  who,  in  consequence 
of  it,  wrote  the  same  evening  to  two  different  brokers,  to  get 
a  new  insurance  on  the  ship,  there  having  been  one  before, 
and  another  on  the  cargo,  which  last  was  the  subject  of  the 
present  action.  In  the  instructions  to  the  brokers,  the  plain- 
tiffs say  nothing  of  the  ship  from  the  time  of  her  first  sailing; 
but  to  one  of  the  brokers  they  wrote  thus We  should  be 
glad  if  you  would  get  us  600/.  more  on  the  ship,  as  she  is 
rather  long ;  and  we  think  it  not  prudent  to  run  so  large  a 
risk  at  so  critical  a  time.  We  expect  to  hear  soon  of  her.** 
It  bad  afterwards  occurred  that  the  insurance  might  be  made, 
if  intimation  was  not  given  of  the  letter  which  had  been 
received.  The  broker,  therefore,  by  direction  of  the  plain- 
tiffs added  to  the  instructions: — ^''The  above  ship  was  on 
the  coast  the  2nd  of  October/*  but  said  nothing  of  her 
having  sailed  from  St.  Thomas's.  The  policy  was  dated  the 
21st  o{  March. 

Lord  Mansfield. — The  insured  is  bound  to  represent  to 
the  underwriter  all  the  material  circumstances  of  the  ship  and 
voyage.  If  he  do  not,  though  by  accident  only,  or  neglect, 
the  underwriters  are  not  liable ;  d  fortiori,  if  he  suppress  or 
misrepresent  from  fraud.  The  question  is,  whether  this  be 
one  of  those  cases  which  is  affected  by  misrepresentation  or 
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eoncealment  ?  If  the  plaintiffs  concealed  any  material  part  of 
tike  information  they  received^  it  is  a  fraud ;  and  the  insurers  which  the  time 
are  not  liable."  The  jury  found  for  the  defendant  agreeably  be^femd 
to  Ilia  Lordship's  direction.  matorid. 
So  in  if  Andrews    Bell  (a)  the  underwriter  had  averdict^ 
wlaere  the  assured  had,  on  the  24th  of  November^  received  a 
from  Lisbon^  dated  the  Sth,  stating  the  ship  to  be  then 
dy  to  sail,  and  did  not  make  the  insurance  till  the  2nd  of 
iber,  and  did  not  then  communicate  the  letter. 


In  another  case,  Fillis  v.  Brutton  {b\  the  policy  was  on  A  broker's 
^lie  brig  Richard^  at  and  from  Plymouth  to  Bristol.  Several  tutcd  that  the 
leMcrs  passed  between  the  plaintiff  and  the  broker  who  made  ^TiuT  miTho^ 
'^Ime  insurance  as  to  the  premium  at  which  the  insurance  could  ^^9- 

^  The  broker 

made:  at  last  it  was  underwritten  four  guineas  per  cent,  represented 
"XHbe  broker's  instructions  stated  the  ship  ready  to  sail  on  the  ^^p^nl^wh^ 
S4ch  of  December.   The  broker  represented  to  the  under-  I^Jj^Vn  the 
writer  that  the  ship  was  in  port,  when  in  fact  she  had  sailed  Hprd  Dec 

,    ^  _         ,  *^  ThiiWMhcld 

SSrd  of  Deeetnber.  to  be  amate- 

liord  Mansfield  said    that  this  was  a  material  concealment  ^tad«^'^ 
&tid  misrepresentation."   The  jury,  however,  hesitated:  his 
I^ovdahip  then  laid  down  the  following  as  general  principles : 

 In  all  insurances,  it  is  essential  to  the  contract  that  the 

^Mured  should  represent  the  true  state  of  the  ship,  to  the 
i>e«t  of  his  knowledge.  On  that  information  the  underwriters 
^*»gpige.  K  he  states  that  as  a  fact  which  he  does  not  know 
^  l)e  true,  but  only  believes  it,  it  is  the  same  as  a  warranty. 

is  bound  to  tell  the  underwriters  truth.   In  the  present 
^'^svirance,  the  only  material  point  is  this — Had  the  ship  sailed, 
was  she  in  port?**   Upon  this  the  jury  found  for  the 
^««endant  (c). 

^nd  in  a  late  case  of  Richards  v.  Murdoch  and  Another  (d),  Evidenoe  of 
^^'^^rd  Tenterden  held,  that  where  a  material  part  of  a  letter  ^dn^ible^  " 

lEsp.373.  ((Q  10  B.  &  C.  627.   But  see  the 

^•^)  Sitt.  at  Guildhall,  after  Hil.  observations  on  the  admission  of 

^^m,  1782.   Park  Ins.  414.  the  evidence  in  this  case  in  Camp- 

^   C«)  See  Chausand  v,  Angerstein,  bell  v.  Richards,  5  B.  &  Ad.  847 ; 

^^ks,  43.  ante,  p.  538. 
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jmnro  what  in   had  been  suppressed  by  the  agent  who  made  the  policy,  eri- 

tnciF  juuffnimt 

is  a  material     dence  of  underwriters  was  admissible  to  prove  that,  in  th«r 
oonoealment  of  ^pinj^^^  ^)^^        Concealed  was  material,  and  affected  the 
risk.  The  facts  were  the  following : — A  merchant,  res^og 
at  Sidney f  shipped  goods  for  England^  on  board  the  siup 
Cumberland^  and  by  another  ship,  that  suled  more  than  a 
month  after  her,  wrote  to  his  agent  in  England^  and  deared 
him,  if  he  received  that  letter  before  the  Cumberland  arrived, 
to  wait  for  thirty  days,  in  order  to  give  every  chance  for  her 
arrival,  and  then  make  an  insurance  on  the  gooda.  The 
letter  was  received,  and  the  agent,  after  waiting  more  thao 
thirty  days,  employed  a  broker  to  make  an  insurance,  and 
handed  the  letter  to  him.   The  broker  told  the  underwriten 
when  the  Cumberland  sailed,  and  when  the  letter  orderiiy 
the  insurance  was  written ;  but  he  did  not  state  when  it  wat 
received,  nor  the  order  to  wait  thirty  days  after  the  receipt 
of  it  before  the  insurance  was  made.    The  Cumberbd 
never  arrived.    At  the  trial.  Lord  Tenterden  admitted 
the  evidence  of  several  underwriters,  who  deposed  that,  k 
theur  opinion,  the  whole  of  the  letter  ought  to  have  been 
communicated,  and  that  the  part  omitted  was  material.  The 
jury  found  for  the  defendants;  and,  upon  a  motion  for  anew 
trial,  the  Court  held,  that  the  evidence  of  the  underwriters' 
opinion  was  properly  received  at  the  trial,  and  that,  without 
that  evidence,  the  jury  would  have  been  bound  to  have  found 
that  the  part  of  the  letter  not  communicated  to  the  UDde^ 
writers  was  material ;  and  that,  consequently,  the  policy  was 
void. 

There  is  a  very  recent  case  of  Mcintosh  v.  Marshall  (fl)* 
The  plaintiff  was  owner  of  the  ship  Elizabeth,  sailing  firoB 
St.  John's^  Newfoundland,  to  Liverpool.  Dwyer  was  b» 
correspondent  there.  In  December,  1841,  the  Elizabeth  was 
at  St.  John's^  with  cod-oil  and  blubber  on  board,  to  the  filue 
of  500£,  Plaintiff  received  a  letter,  on  January  14th,  from 
Dwyer,  dated  December  24th,  and  had  come,  by  steamefi 

(d)  Tried  by  Mr.  B.  Maule,  at  imS,pen$sme. 
Liverpool  Summer  Assizes^  1842. 
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from  HaiifaXi  stating  that  the  EUxabeth  was  to  sail  Decern' 
^  iSth,  that  the  plaintiff  might  give  her  four  or  five  daysi 
if  the  weather  was  favourable.    A  similar  letter  came  by  the 
dmeUa^  which  sailed  from  St.  John^s,  December  SOih,  for 
CorJk,  and  arrived  there  January  19th«  184S;  the  letter 
passed  through  the  Dublin  post-office  on  the  20th,  and 
w6uM  be  due  in  Liverpool  on  the  21  st.   At  the  trial,  the 
fetter  was  produced,  indorsed,  ''Received  the  24th  January" 
In  it  there  was  a  direction,  "  You  can  allow  her  sixteen  to 
twenty  days.    You  can  run  a  reasonable  risk  to  save  insur- 
ance."  It  appeared  the  vessel  actually  sailed  on  December 
STithz  but  of  this  it  did  not  appear  the  plaintiff  had  been 
advised  directly.    A  Mr.  Outerson  had,  however,  informed 
plaintiff,  on  ^Change,  that  he  had  letters  from  his  correspon- 
d«it  at  St.  John's,  down  to  the  27th,  and  he  had  heard 
Nothing  of  the  ElixabetVe  sailing.    Nothing  was  done  to- 
'^ards  insuring  till  26th  January,  1842,  when  instructions 
w  sent  to  London  to  insure,  stating  he  had  had  advices 
's^^m  Newfoundland  to  27th  December,  1841  ;  that  the 
-^SlUabeth  was  to  sail  about  the  end  of  the  month ;  that  she 
"^^as  a  new  ship,  and  the  insurance  was  to  be  done  at  the 
I^^west  rate  of  the  day.    With  these  instructions  the  agent 
"^^cnt  to  Lioyd^B,  and  saw  defendant.    In  the  course  of  his 
■^v^terview,  he  called  his  attention  to  a  St.  John's  shipping  list, 
"^^lich  professed  to  be  a  duplicate,  per  Amelia,  "  vid  Cork,"* 
original  having  been  sent  by  the  Elizabeth,  "  md  Liters 
t^^MU."   In  this  very  list  it  was  stated  that  the  Elizabeth 
^»iled  on  the  27th  December,  1841 ;  but  it  did  not  appear 
the  defendant  noticed  this  fact. 
It  was  contended  for  the  defendant,  that  the  letters  saying 
tile  Elizabeth  would  sail  about  the  25th  December  should 
^ave  been  communicated,  as  varying  the  risk ;  and  that  the 
^^tement  of  there  being  advices  to  the  27th  was  not  justified 
the  informant  of  Mr.  Outerson,  that  he  had  heard  of  her 
•^litig.   Verdict  for  the  plaintiff  {a). 

This  case  is  not  any  where    supposed  that  no  motion  was  mads 
'^^P^^xted,  and  therefora  it  is  to  be    to  the  Court 
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^^h^rMd  case  of  Car/er  v.  Boehm  {a\  which  was  an  inrar* 

insures  it       ancc  cause  upon  a  policy,  interest  or  no  interest,  without 
fOTaJ^wT^^  benefit  of  salvage.   The  insurance  was  made  by  the  pUuntiff 
to'SsclosnM^  for  the  benefit  of  his  brother,  governor  George  Carter.  The 
^ecttluiom  on  jury  found  a  verdict  for  the  plaintiff ;  upon  which  a  new  trial 
oftSi^^^y  was  moved  for,  on  the  ground  that  circumstances  had  not 
been  sufficiently  disclosed.    Lord  Manf/ield  reported  the 
evidence  given  at  the  trial ;  by  which  it  appeared  that  it  wss 
a  policy  of  insurance  for  one  year,  namely,  from  the  IGth 
October,  1759,  to  the  16th  of  October,  1760,  for  the  benefit 
of  the  governor  of  Fort  Marlborough,  Greorge  Carter,  agaimrc^ 
the  loss  of  Fort  Marlborough,  in  the  island  of  Sumatra,  its 
the  East  Indies,  by  its  being  taken  by  a  foreign  enemy.  The 
event  happened.   The  fort  was  taken  by  Count  D'Estaigne,  ^ 
within  the  year.    The  first  witness  was  Cawthome,  tbe 
broker,  who  produced  the  memorandum  given  by  the  gove^ 
nor's  brother  (the  plaintiff)  to  him ;  and  the  use  made  of 
these  instructions  was,  to  show  that  the  insurance  was  msdt 
for  the  benefit  of  governor  Carter,  and  to  insure  him  agaiut 
the  taking  of  the  fort  by  a  foreign  enemy.   Both  parties  bad 
been  long  in  Chancery,  and  the  depositions  there  madeoD 
both  sides  were  read  as  evidence  upon  this  triaL    It  vii 
objected,  on  behalf  of  the  defendant,  to  be  a  fraud,  by  conceil- 
ment  of  circumstances  which  ought  to  have  been  disdofed; 
and  particularly  the  weakness  of  the  fort,  and  the  probabilitj 
of  its  being  attacked  by  the  French;  which  concealment  vii 
offered  to  be  proved  by  two  letters.   The  first  was  a  letter 
from  the  governor  to  his  brother,  Roger  Carter,  his  tnuiee, 
and  the  plaintiff  in  this  cause ;  the  second  was  firom  tbe 
governor  to  the  East  India  Company. 

The  evidence  in  reply  to  this  objection,  consisted  of  tbree 
depositions  in  Chancery ;  setting  forth,  that  the  governor  bad 
S0,000/.  in  effects;  and  had  only  insured  10,0002.:  andtbat 
he  was  guilty  of  no  fault  in  defending  the  fort.  The  fint  of 
these  depositions  was  Captain  Tryon^s,  which  proved,  tbat 


(a)  2  Burr.  1906  ;  1  Black.  R.  693. 
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this  was  not  a  fort  proper  or  designed  to  resist  European 
euemies ;  but  only  calculated  for  defence  against  the  natives 
of  the  island  of  Sumatra ;  that  the  governor's  office  is  not 
mifitary,  but  only  mercantile :  and  that  Fort  Marlborough  is 
ODly  a  subordinate  factory  to  Fort  St.  George.  There  was 
oo  eridence  to  the  contrary ;  and  a  special  jury  found  a 
v^eidict  for  the  plaintiff. 

After  argument  at  the  Bar,  upon  the  motion  for  a  new  trial, 
Uid  time  takea^by  the  Court  to  deliberate,  their  unanimous 
opinion  was  delivered  by 

Lord  Mansfield — "  This  is  a  motion  for  a  new  trial.  In 
support  of  it  the  counsel  for  the  defendant  contend,  that 
■ome  circumstances  in  the  knowledge  of  governor  Carter, 
not  having  been  mentioned  at  the  time  the  policy  was  under- 
written, amount  to  a  concealment,  which  ought,  in  law, 
to  avoid  the  policy.  The  counsel  for  the  plaintiff  insist,  that 
the  not  mentioning  these  particulars  does  not  amount  to  a 
eoocealment,  which  ought,  in  law,  to  avoid  the  policy ;  either 
ii  a  fraud,  or  as  varying  the  contract.  1st,  It  may  be  proper 
to  say  something  in  general  of  concealments  which  avoid 
t  policy.  Sndly,  To  state  particularly  the  case  now  under 
eonsideration.  Srdly,  To  examine  whether  the  verdict  which 
finds  this  policy  good,  although  the  particulars  objected  were 
not  mentioned,  is  well  founded. 

^  First   Insurance  is  a  contract  upon  speculation.    The  The  under- 
tpeeial  facts,  upon  which  the  risk  is  to  be  computed,  lie  most  ^^^atom^t^ 
CQftmnonly  ki  the  knowledge  of  the  insured  only.  The  under-  ^^^^JJ'JJJ®^ 
writer  trusts  to  his  statement,  and  proceeds  upon  confidence,  doet  not  keep 
that  he  does  not  keep  back  any  circumstances  within  his  ^^l^tancM^* 
knowledge,  to  mislead  the  underwriter  into  a  belief  that  the  J^^J^  ^ 
ciTcamstances  do  not  exist,  and  to  induce  him  to  estimate  the  mislead  him. 
riak,  as  if  they  did  not  exist  The  keeping  back  such  circum- 
^tuoes  is  a  fraud ;  and  therefore,  the  policy  is  void.  Although 
the  suppression  should  happen  through  mistake,  without  any 
'i^niidulent  intention  ;  yet  still  the  underwriter  is  deceived,  and 
^he  policy  is  void :  because  the  risk  run  is  really  different 
the  risk  understood,  and  intended  to  be  run  at  the  time 
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Tbe  afsured 
need  not  men- 
tion what  tbe 
underwriter 
knows;  what 
he  takes  upon 
himself  the 
knowledge  of: 
or  what  he 
waives  beinff 
told. 


The  under- 
writer is  bound 
to  take  notico 
of  natural  and 
political  perils. 


of  tbe  agreement   The  policy  would  equally  be  Toid  again 
the  underwriter,  if  he  concealed  anything ;  as  if  be  insured 
ship  on  her  voyage,  which  he  privately  knew  to  be  arrived 
and  an  action  would  lie  to  recover  the  premium.   The  g 
verning  principle  is  applicable  to  all  contracts  and  dealing 
Good  faith  forbids  either  party,  by  concealing  what  1 
privately  knows,  to  draw  the  other  into  a  bargain,  from  h 
ignorance  of  that  fact,  and  hb  believing  the  contrary.  Bi 
either  party  may  be  innocently  silent  as  to  grounds  open  t 
both,  to  exercise  their  judgment  upon.   AUud  est  eeUn 
aliud  tacere  :  neque  enim  id  est  celare  quicquid  retieeas 
sed  cum  quod  tu  sdas,  id  ignorare,  emolumenii  tui  caan 
veUs  eos,  quorum  iniersit  id  scire,  (a)   This  definitioD  oi 
concealment,  restrained  to  the  eflScient  motives,  and  prem 
subject  of  any  contract,  will  generally  hold  to  make  it  void,ii 
favour  of  the  party  misled  by  bis  ignorance  of  tbe  thmg  oos- 
cealed.  There  are  many  matters,  as  to  which  the  insured  wtj 
he  innocently  silent ;  he  need  not  mention  what  the  UIlde^ 
writer  knows,  scientia  utrinque  par  pares  contraheniesfaaL 
An  underwriter  cannot  insist  that  the  policy  is  void,  bectue 
the  insured  did  not  tell  him  what  be  actually  knew,  what  wij 
soever  he  came  to  the  knowledge.  The  insured  need  not  nea- 
tion  what  the  underwriter  ought  to  know ;  what  he  takes  upoo 
himself  the  knowledge  of ;  or  what  he  waives  being  infemed 
of.    The  underwriter  need  not  be  told  what  lessens  the  ivk 
agreed,  and  understood  to  be  run  by  the  express  terms  of  tbe 
policy.    He  need  not  be  told  general  topics  of  speculatioD: 
as  for  instance,  the  underwriter  is  bound  to  know  eref^ 
cause  which  may  occasion  natural  perils,  as  the  difficulty  of 
the  voyage,  the  kind  of  seasons,  the  probability  of  lightniogi 
hurricanes,  and  earthquakes.    He  is  bound  to  know  entj 
cause  which  may  occasion  political  perils,  from  the  ruptuitof 
states,  from  war,  and  the  various  operations  of  war.  B»  ^ 
bound  to  know  the  probability  of  safety,  from  tbe  contimiso^ 
and  return  of  peace,  from  the  imbecility  of  the  eneiBJ* 
through  the  weakness  of  their  councils,  or  their  waot  ^ 


(a)  Cicero  de  Offiiciis,  lib.  3,  c.  12, 13  j  see  mte,  p.  577- 
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Itrength.**   If  an  underwriter  insure  private  ships  of  war,  by 
sea,  and  on  shore  from  ports  to  ports,  and  from  places  to 
places,  any  where,  he  need  not  be  told  the  secret  enterprises 
upon  which  they  are  destined,  because  he  knows  some  expe- 
dition must  be  in  view :  and  from  the  nature  of  his  contract, 
he  waives  the  information,  without  being  told.    If  he  insure 
for  three  years,  he  need  not  be  told  any  circumstance  to  shew 
it  may  be  over  in  two ;  or,  if  he  insure  a  voyage  with  liberty 
of  deviation,  he  need  not  be  told  what  tends  to  shew  there 
^  be  no  deviation.    Men  argue  differently,  from  natural 
phenomena,  and  political  appearances;  they  have  different 
capacities,  different  degrees  of  knowledge,  and  different  intel- 
^gence.    But  the  means  of  information  and  judging  are  open 
to  both :  each  professes  to  act  from  his  own  skill  and  sagacity, 
and  therefore  neither  need  to  communicate  to  the  other. 
The  reason  of  the  rule,  which  obliges  the  parties  to  disclose, 
ii  to  prevent  fraud,  and  encourage  good  faith,  it  is  adapted 
to  such  facts  as  vary  the  nature  of  the  contract,  which  one 
privately  knows,  and  the  other  is  ignorant  of,  and  has  no 
naaon  to  suspect.    The  question,  therefore,  must  always  be, 
"whether  there  was,  under  all  the  circumstances,  at  the  time 
Ae  policy  was  underwritten,  a  fair  statement,  or  a  conceal- 
ment: fraudulent,  if  designed,  or,  though  not  designed,  vary- 
ing materially  the  object  of  the  policy,  and  changing  the  risk 
nnderstood  to  be  run.**  (a) 

**inS\y.  This  brings  me,  in  the  second  place,  to  state  the 
caie  now  under  consideration.  The  policy  is  agdnst  the  loss 
of  for/  Marlborough,  from  being  destroyed  by,  taken  by,  or 


(a)  Whfain  this  principle  Lord 
Bkaboroagh  was  of  opinion,  that 
^twirnot  necessary,  where  an  in- 
KDiace  was  made  on  the  home- 
^ni  voyage,  to  commnnicate  a 
httttfrom  the  captain,  stating  the 
^ttUjges  he  had  encountered  on 
outward  voyage,  and  describing 
^  ihip  aa  being  then  unseaworthy, 
lid  itaii^ting  in  need  of  a  great 
''^repairs,  as  governing  the  time 


when  the  ship  would  be  able  to 
sail ;  for  if  this  were  so,  said  his 
Lordship,  it  would  be  necessary  in 
all  cases  to  inform  the  underwriters 
when  any  repairs  are  wanting : 
Beckwith  v.  Sydebotham,  1  Camp. 
116.  And  see  also,  ante,  p.  133,  the 
case  of  Shoolbred  v.  Nutt,  and  of 
Hayward  v,  Rogers,  ante,  p.  134,  and 
Long  r.  Doff,  2  Bos.  ic  Pull.  209. 
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surrendered  unto  any  European  enemy,  between  the 
October,  1759,  and  the  16th  of  October,  1760.   Th^  undo- 
writer  knew  at  the  time  that  the  policy  was  to  indeiiiDi^,to 
that  amount,  George  Carter,  the  governor  of  Fort  BM 
borough,  in  case  the  event  insured  against  should  happa 
The  governor's  instructions  for  the  insurance,  bearing  die 
at  Fort  Marlborough,  the  22nd  of  September^  1759,  wereU 
before  the  underwriter.   Two  actions  upon  this  policy  icK 
tried  before  me  in  the  year  1762.   The  defendants  then  bet 
of  a  letter  written  to  the  East  India  Company,  whiditk 
company  offered  to  put  into  my  hands,  but  would  not  ddifer 
it  to  the  parties,  because  it  contained  some  matters  vU 
they  did  not  think  proper  to  be  made  public    An  objeefa 
occurred  to  me  at  the  trial,  whether  a  policy  against  the  hi 
of  Fort  Marlborough,  for  the  benefit  of  the  governor,  me 
good,  upon  the  principle  which  does  not  allow  a  saikrte 
insure  his  wages.    But  considering  that  this  place,  tho^fc  A 
called  a  fort,  was  really  but  a  factory,  or  settlement  for  tnls^  Jj 
and  that  he,  though  called  a  governor,  was  really  biitA»  J|| 
chant,  considering,  too,  that  the  law  allows  a  Captain  of  a  lif  \p 
to  insure  goods  which  he  has  on  board,  or  his  sbsre  mfk  ^ 
ship,  if  he  be  a  part-owner ;  and  the  captain  of  a  prifttaa;  li 
if  he  be  a  part-owner,  to  insure  his  share :  considering  ah 
that  the  objection  could  not,  upon  any  ground  of  justioe,k  >i 
made  by  the  underwriter,  who  knew  him  to  be  gOTenoril  n^i 
the  time  he  took  the  premium  ;  and,  as  with  regard  to  prir  ^ 
ciples  of  public  convenience,  the  case  so  seldom  hsppm(!  ^ 
never  saw  one  before,)  any  danger  from  the  examfde  isi^ 
to  be  apprehended:  I  did  not  think  myself  warranted,  npH  ^ 
that  point,  to  nonsuit  the  plaintiff ;  especially  as  the  oljeci*, 
did  not  come  from  the  Bar.  Though  this  point  wai  4 
tioned  at  the  last  trial,  it  was  not  insisted  upon ;  nor  hit  id 
been  seriously  argued,  upon  this  motion,  as  sufficient  ik*'*  ^ 
vacate  the  policy ;  and  if  it  had,  we  are  all  of  opinioa  iW  id 
we  are  not  warranted  to  say  that  it  is  void  upon  this  aeco^ 
Upon  the  plaintiff's  obtaining  the  two  former  verdicti,  ^ 
underwriters  went  into  a  Court  of  Equity,  where  tbejl**  ^ 
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L  an  opportunity  to  sift  everything  to  the  bottom,  to  get 
discovery  from  the  governor  and  his  brother,  and  to 
naine  any  witnesses  that  were  upon  the  spot.  At  last, 
the  fullest  investigation  of  every  kind,  the  present  action 
on  to  be  tried  at  the  sittings  after  last  Term.  The 
ntiff  proved  without  contradiction,  that  the  place  called 
»«oofei»  or  Fort  Marlborough,  is  a  factory  or  settlement, 
no  military  fort  or  fortress ;  that  it  was  not  established 
a  place  of  arms  or  defence  against  the  attacks  of  an 
r^^ipean  enemy,  but  merely  for  the  purpose  of  trade,  and 
lefence  against  the  natives ;  that  the  fort  was  only  intended 
1  luilt  to  keep  off  the  country  blacks ;  that  the  only  secu- 
r  to  European  ships  of  war  consisted  in  the  diflSculty  of  the 
arance  and  navigation  of  tlie  river,  for  want  of  proper  pilots, 
It  the  general  state  and  condition  of  the  said  fort,  and  of 
ft  strength  thereof,  were  in  general  well  known  by  most 
VMns  conversant  or  acquainted  with  Indian  affairs,  of  the 
ale  of  the  Company's  factories  or  settlements ;  and  could  not 
Mp  secret  or  concealed  from  persons  who  should  endeavour, 
19  proper  inquiry,  to  inform  themselves ;  that  there  were  no 
ipprehensions  or  intelligence  of  any  attack  by  the  French  { 
iKtil  they  attacked  Nattalf  in  February,  1760 ;  that  on  the 
Ub  of  February,  1760,  there  was  no  suspicion  of  any  design 
9  the  French  ;  that  the  governor  at  that  time  bought  of  the 
i^tness  goods  to  the  value  of  4,000^,  and  had  goods  to  the 
'•be  of  above  S0,000/.,  and  then  dealt  for  50,000/.  and 
ipwards;  that  on  the  Ist  of  April,  1760,  the  fort  was  attacked 
9  a  French  man-of-war  of  sixty-four  guns,  and  a  frigate  of 
^ty  guns,  under  the  Compte  D*Estaigne,  brought  in  by 
"hiteh  pilots,  was  unavoidably  taken,  and  afterwards  deli- 
sted to  the  Dutch,  the  prisoners  being  sent  to  Batavia. 
^  the  part  of  the  defendant,  after  all  the  opportunities  of 
'Q^ry*  no  evidence  was  offered  that  the  French  ever  had 
^  design  upon  Fort  Marlborough  before  the  end  of  March, 
'^GQ,  or  that  there  was  the  least  intelligence  or  alarm  that 
^  might  make  the  attempt  till  the  taking  of  Nattal,  in  the 
Nir  1760.    They  did  not  offer  to  disprove  the  evidence  that 
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the  goveraor  had  acted*  as  in  full  security,  long  after  the 
month  of  September,  1759,  and  had  turned  his  money  mto 
goods  so  late  as  the  8th  of  February,  1760.    There  was  no 
attempt  to  shew  that  he  had  not  lost  by  the  capture  very 
considerably  beyond  the  value  of  his  insurance*   But  the 
defendant  relied  upon  a  letter  written  to  the  Ecutt  Indian 
Company,  bearing  date  the  16th  of  September,  1759,  whid^ 
was  sent  to  England  by  the  Pitt,  Captain  Wilson,  wh^ 
arrived  in  May,  1760,  together  with  the  instructions  fo  ^ 
insuring,  and  also  a  letter  bearing  date  the  SSnd  of  Septem^ 
ber,  1759,  sent  to  the  plaintiff  by  the  same  conveyance,  amd 
at  the  same  time  (which  letters  his  Lordship  repeated.)  They 
relied,  too,  upon  the  cross-examination  of  the  broker  wbo 
negotiated  the  policy,  that,  in  his  opinion,  these  letters  ought 
to  have  been  produced,  or  the  contents  disclosed :  and  tint 
if  they  had,  the  policy  would  not  have  been  underwritten. 
The  defendant's  counsel  contended  at  the  trial,  as  they  hm 
done  upon  this  motion,  that  the  policy  was  void :  1st,  Becauae 
the  state  and  condition  of  the  fort  mentioned  in  the  govenior^i 
letter  to  the  East  India  Company  was  not  disclosed.  Sodlji 
Because  he  did  not  disclose  that  the  French,  not  being  ioa 
condition  to  relieve  their  friends  upon  the  coast,  were  most 
likely  to  make  an  attack  upon  this  settlement,  rather  than 
remain  idle.    Srdly,  That  he  had  not  dbclosed  his  haviog 
received  a  letter  of  the  4th  of  February,  1759,  from  which  it 
seemed  that  the  French  had  a  design  to  take  this  settlement 
by  surprise  the  year  before.    They  also  contended,  that  the 
opinion  of  the  broker  was  almost  decisive.    The  whole  was 
laid  before  the  jury,  who  found  for  the  plaintiff. 

Thirdly.  It  remains  to  consider  these  objections,  and  to 
examine  whether  this  verdict  is  well  founded.  To  this  po^ 
pose,  it  is  necessary  to  consider  the  nature  of  the  contract  a^ 
the  time  it  was  made.  The  policy  was  signed  in  May,  ITfiO* 
The  contingency  was,  whether  Fort  Marlborough  was  or 
would  be  taken,  by  an  European  enemy,  between  Oetobe^t 
1759,  and  October,  1760.  The  computation  of  the  risk 
depended  upon  the  chance,  whether  any  European  power 
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irould  attack  the  place  by  sea.    If  they  did,  it  was  incapable 
of  resistance.    The  underwriter  at  London^  in  May^  1760, 
could  judge  much  better  of  the  probability  of  the  contingency 
than  Governor  Carter  could  at  Fort  Marlborough  in  Sep* 
timber,  1759.    He  knew  the  success  of  the  operations  of  the 
w&r  in  Europe  :  he  knew  what  naval  force  the  EngUsh  and 
French  had  sent  to  the  East  Indies.    He  knew,  from  a  com- 
parison of  that  force,  whether  the  sea  was  open  to  any  such 
attempt  by  the  French.    He  knew,  or  might  know,  every 
thing  which  was  known  at  Fort  Marlborough  in  September^ 
1759,  of  the  general  state  of  affairs  in  the  East  Indies,  or  the 
particular  condition  of  Fort  Marlborough,  by  the  ship  which 
brought  the  order  for  the  insurance.    He  knew  that  ship 
must  have  brought  many  letters  to  the  East  India  Company, 
and  particularly  from  the  governor.    He  knew  what  proba- 
bility there  was  of  the  Dutch  committing,  or  having  com-> 
mitted,  hostilities.    Under  these  circumstances,  and  with  this 
kiowledge,  he  insures  against  the  general  contingency  of  the 
place  being  attacked  by  an  European  power.    If  there  had 
been  any  design  on  foot,  or  enterprise  begun  in  September, 
1759,  to  tl\e  knowledge  of  the  governor,  it  would  have  varied 
the  risk  understood  by  the  underwriter,  on  account  of  his 
^  being  told  of  a  particular  design  or  attack  then  subsist- 
>^ ;  and  he  estimated  the  risk  upon  the  foot  of  an  uncertain 
operation,  which  might  or  might  not  be  attempted.    But  the 
(Ovemor  had  no  notice  of  any  design  subsisting  in  September, 
1759.   There  was  no  such  design  in  fact :  the  attempt  was 
^dt  without  premeditation,  from  the  sudden  opportunity  of 
^  fitvourable  occasion,  by  the  connivance  and  assistance  of 
^  Duickf  which  tempted  Compte  D'Estaigne  to  break  his 
P^rde.   These  being  the  circumstances  under  which  the 
^ntract  was  entered  into,  we  shall  be  better  able  to  judge 
^  the  objections  upon  the  foot  of  concealments.    The  first 
^oealment  is,  that  he  did  not  disclose  the  condition  of  the 
^^^ee.   The  underwriter  knew  the  insurance  was  for  the 
S<^emor.    He  knew  the  governor  must  be  acquainted  with 
the  atate  of  the  place.    He  knew  the  governor  could  not  dis- 
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close  it,  consistently  with  his  duty.    He  knew  the  governo 
by  insuring,  apprehended,  at  least,  the  possibility  of  an  attac 
With  this  knowledge,  without  asking  a  question,  he  node 
wrote  (a).    By  so  doing,  he  took  the  knowledge  of  the  sta 
of  the  place  upon  himself.    It  was  a  matter,  as  to  which  1 
might  be  informed  various  ways :  it  was  not  a  matter  with 
^he  private  knowledge  of  the  governor  only.    But  not  I 
rely  upon  that,  the  utmost  which  can  be  contended  is,  th 
the  underwriter  trusted  to  the  fort  being  in  the  condition  i 
which  it  ought  to  be:  in  like  manner  as  it  is  taken  b 
granted,  that  a  ship  insured  is  sea-worthy.    What  is  tha 
condition  ?   All  the  witnesses  agree,  that  it  was  only  l 
resist  the  natives,  and  not  an  European  force.    The  polie 
insures  against  a  total  loss,  taking  for  granted,  that  if  the 
place  was  attacked,  it  would  be  lost.    The  contingencjr, 
therefore,  which  the  underwriter  has  insured  against,  is, 
whether  the  place  would  be  attacked  by  an  European  force* 
and  not  whether  it  would  be  able  to  resist  such  an  attack,  if 
the  ships  could  get  up  the  river.    It  was  particularly  left  to 
the  jury  to  consider,  whether  this  was  the  contingency  in  the 
contemplation  of  the  parties :  they  have  found  tjiat  it  was. 
And  we  are  all  of  opinion,  that  in  this  respect  their  con- 
clusion is  agreeable  to  the  evidence.    The  state  and  condition 
of  the  place  were  material  in  this  view  only,  in  case  of  a  UikI 
attack  by  the  natives. 

The  second  concealment  is,  his  not  having  disclosed 
that,  from  the  French  not  being  able  to  relieve  their  frieodi 
upon  the  coast,  they  might  make  them  a  visit.  This  ii 
no  part  of  the  fact  of  the  case ;  it  is  mere  speculation  of  tbe 
governor,  from  the  general  state  of  the  war.  The  conjectof^ 
was  dictated  to  him  from  his  fears.  It  is  a  bold  attempt 
the  conquered  to  attack  the  conqueror  in  his  own  dominiooi* 
The  practicability  of  it,  in  this  case,  depended  upon  th^ 
English  naval  forces  in  those  seas,  of  which  the  iinderwritef 
could  better  judge  at  London,  in  May ,  1760,  than  the  govern^ 


(a)  See  Accord.  Vallance  v,  Dewar,  1  Camp.  503.  Antef  p.  206. 
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could  at  Fort  Marlborough,  in  September ,  1759.    The  third 
concealment  is^  that  he  did  not  disclose  the  letter  from 
Mr.  Winch  of  the  4th  of  February,  1759,  mentioning  the 
design  of  the  French  the  year  before.    What  that  letter  was; 
how  he  mentioned  the  design;  or  upon  what  authority  he 
mentioned  it;  or  by  whom  the  design  was  supposed  to  be 
imagined,  does  not  appear.    The  defendant  has  had  every 
opportunity  of  discovery ;  and  nothing  has  come  out  upon  it, 
BM  to  this  letter,  which  he  thinks  makes  for  his  purpose.  The 
plaintiff  offered  to  read  the  account  Winch  wrote  the  East 
India  Company,  which  was  objected  to;  and  therefore,  it  was 
not  read.    The  nature  of  that  intelligence,  therefore,  is  very 
doubtful    But  taking  it  in  the  strongest  light,  it  is  the  report 
of  a  design  to  surprise  the  year  before ;  but  then  dropped. 
This  is  a  topic  of  mere  general  speculation,  which  made 
no  part  of  the  fact  of  the  case  upon  which  the  insurance  was 
to  be  made.    It  was  said,  if  a  man  insured  a  ship,  knowing 
that  two  privateers  were  lying  in  her  way,  without  mentioning 
that  circumstance,  it  would  be  a  fraud.    I  agree  to  it.  But 
if  he  knew  that  two  privateers  had  been  there  the  year 
before,  it  would  be  no  fraud,  not  to  mention  that  circum- 
stance :  because  it  does  not  follow  that  they  will  cruise  this 
Tear,  at  the  same  time,  in  the  same  place ;  or  that  they  are  in 
ft  condition  to  do  it.    If  the  circumstance  of  this  design  laid 
'         had  been  mentioned,  it  would  have  tended  rather 
to  lessen  the  risk,  than  increase  it ;  for  the  design  of  a 
surprise,  which  has  transpired,  and  been  laid  aside,  is  less 
ftety  to  be  taken  up  again ;  especially  by  a  vanquished 
^iiemy.   The  jury  considered  the  nature  of  the  governor  s 
>3eiice  as  to  these  particulars ;  they  thought  it  innocent, 
that  the  omission  to  mention  them  did  not  vary  the 
contract.    And  we  are  all  of  opinion,  that,  in  this  respect, 
judged  extremely  right.   There  is  a  silence,  not  objected 
to  U  the  trial,  nor  upon  this  motion ;  which  might,  with  as 
^h  reason,  have  been  objected  to,  as  the  two  last  omissions ; 
^ther  more.  It  appears  by  the  governor*s  letter  to  the  plain- 
that  he  was  principally  apprehensive  of  a  Dutch  war.  He 
qq2 


696  Of  Fraud  in  Policies.  [part 

certainly  had,  what  he  thoughti  good  grounds  for  this  appre- 
hension. Compte  D'Estaigne  being  piloted  by  the  Duiek, 
delivering  the  tort  to  the  Dutch^  and  sending  the  prisoners  tc 
Batavia,  is  a  confirmation  of  those  grounds.  Probably  tbf 
loss  of  the  place  was  owing  to  the  Dutch*  The  French  couU 
not  have  got  up  the  river  without  Dutch  pilots;  and  it  k 
plain  the  whole  was  concerted  with  them.  And  yet,  at  thi 
time  of  underwriting  the  policy,  there  was  no  intimatk^ 
about  the  Dutch.  The  reason  why  the  counsel  ha>4 
not  objected  to  his  not  disclosing  the  grounds  of  this  ap. 
prehension  is,  because  it  must  have  arisen  from  politia/ 
speculation  and  general  intelligence:  therefore,  they  agre^i 
it  is  not  accessary  to  communicate  such  things  to  the 
underwriter. 

The  opinion  of  Lastly.  Great  stress  was  laid  upon  the  opinion  of  the 
nnderwriten  broker.  But  we  all  think  the  jury  ought  not  to  pay  the  lent 
nTtom^^nfof  ^^S^'^  to  it :  it  is  mere  opinion,  which  is  not  evidence:  itii 
practioehi       opinion  after  an  event :  it  is  opinion  without  the  least  fooodft* 

their  profes-  - 

tion:  but  they  tion  from  any  previous  precedent  or  usage:  it  is  an  opinioDf 
^Mdasto  the  which,  if  rightly  formed,  could  only  be  drawn  from  the  sioie 
afiwfonwhich  prcmises,  from  which  the  Court  and  jury  were  to  detenoiBe 
^^^rS'^  to  the  cause :  and  therefore,  it  is  improper  and  irrelevant  in  the 
^dictT'       mouth  of  a  witness,  (a)    There  is  no  imputation  upon  the 
governor,  as  to  any  intention  of  fraud.   By  tlie  same  conief- 
ance,  which  brought  his  orders  to  insure,  he  wrote  to  the 
company  every  thing  which  he  knew  or  suspected:  he  deiiieil 


(a)  See  the  case  of  Campbell  v, 
Rickards,  5  B.  &  Ad.  846,  ante,  p. 
538.  And  in  Durrellv.Bedesly,  Holt, 
285,  C.  J.  Gihbs  says,  The  opi- 
nion of  underwriters  on  the  mate- 
riality of  facts  and  the  effect  they 
would  have  had  upon  the  premium, 
is  not  admissible  in  evidence.  Lord 
Mansfield  and  Lord  Kenyon  dis- 
countenanced this  evidence  of  opi- 
nion ;  and  I  think  it  ought  not  to 
be  received.  It  is  the  province  of 
a  jury  and  not  of  individual  under- 


writers to  decide  what  ficts  omM 
to  be  communicated.  It  is  note 
question  of  science,  in  which  lO* 
entific  men  will  mostly  think  ilik^ 
but  a  question  of  ofunion,  liaUite 
be  governed  by  fancy  and  in  which 
the  diversity  might  be  endki*- 
Such  evidenca  leads  to  noM 
satisfactory,  and  ought  on  tbit 
ground  to  be  rejected."  But 
Chapman  v.  Walton,  10  Binjf.  57f 
and  Rickards  v,  Murdock,  10  B.^ 
C.  527,  on/e,  p.  539. 
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nothing  to  be  kept  a  secret^  which  he  wrote  either  to  them 
or  his  brother.    His  subsequent  conduct,  down  to  the  8th  of 
Pebruary,  1760,  shewed  that  he  thought  the  danger  very  im- 
probable.   The  reason  of  the  rule  against  concealment  is,  to 
prevent  fraud  and  encourage  good  faith.    If  the  defendant's 
olgections  were  to  prevail  in  the  present  instance,  the  rule 
would  be  turned  into  an  instrument  of  fraud.    The  under- 
writer here,  knowing  the  governor  to  be  acquainted  with  the 
state  of  the  place;  knowing  that  he  apprehended  danger,  and 
mist  have  some  ground  for  his  apprehension ;  being  told  no- 
Aing  of  either,  signed  this  policy  without  asking  a  question. 
If  the  objection,  Uhat  he  was  not  told,'  is  sufficient  to  vacate 
1ft,  he  took  the  premium,  knowing  the  policy  to  be  void, 
in  order  to  gain,  if  the  alternative  turned  out  one  way ;  and 
to  make  no  satisfaction,  if  it  turned  out  the  other :  he  drew 
Ae  governor  into  a  false  confidence,  that  if  the  worst  should 
kappen,  he  had  provided  against  total  ruin ;  knowing  at  the 
me  time,  that  the  indemnity  to  which  the  governor  trusted, 
vii  void.   There  was  not  a  word  said  to  him  of  the  affairs  of 
htSa,  or  the  state  of  war  there,  or  the  condition  of  Fart 
Marlborough  (a).    If  he  thought  that  omission  an  objection 
tt  the  time,  he  ought  not  to  have  signed  the  policy,  with  a 
i^t  reserve  in  his  own  mind  to  make  it  void:  if  he  dispensed 
vith  the  information,  and  did  not  think  this  silence  an  objec- 
&m  then,  he  cannot  take  it  up  now,  after  the  event.  What 
has  been  often  said  of  the  Statute  of  Frauds  may,  with  more 
propriety,  he  applied  to  every  rule  of  law,  drawn  from  princi- 
pki  of  natural  equity,  to  prevent  fraud,  *  that  it  should  never 
kio  turned,  construed,  or  used,  as  to  protect,  or  be  a  means 
rffraud.'   After  the  fullest  deliberation,  we  are  all  clear  that 
verdict  is  well  founded  ;  and  that  there  ought  not  to  be  a 
^  trial :  consequently,  that  the  rule  obtained  for  that  pur- 
pQM  ought  to  be  discharged." 

In  the  case  of  Planche  and  Another  v.  Fletcher  (6)  the  ^"^jP^^ 
pluntiSs,  Planche  and  Jaquery^  merchants  in  London,  insured  to  Nantx,  wiUi 


(a)  Fredand  o.  Glover,  7  East,  45^. 


Qt)  Doug.  251. 
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liberty  to  toach  goods  *'on  board  the  Swedish  ship  called  the  Mary  Magda^ 

ftt  OstOQQf 

clean  oat  for  lena,  lost  or  not  lost,  at  and  from  London  and  Ramsgate  to 

bSt  mcan^to  Nontz,  with  liberty  to  call  at  Ostend,  being  a  general  ship  in 

^antlT^A  P^"**     London  for  Nantz.^   There  was  a  declaration  in 

bills  of  lading  the  polic}',    that  the  insurance  was  made  on  account  of  cer* 

Eo  made^  ^  tain  persons,  carrying  on  trade  under  the  name  and  firm  o*" 

Se^<K>^had  V^^^  ^t  Duplessis^  Monsicur  Ltusau  le  Jeune,  GiUammt^ 

been  shipped  Albert,  et  Potier  de  la  Gueule.''   The  defendant  underwrote 

there  in  order 

to  be  able  to  the  policy  for  300/.^  at  three  guineas  per  cent.    The  shi]^  * 

goodrimo**"^  clearandes  from  the  custom-liouse  in  London,  and  her  oib^^ 

Ostend  dudes  P^P*^^^*  made  out  for  Ostend  only,  but  the  ship  nnd 

and  also  to  save  goods  were  intended  to  go  directly  from  London  to  Naniz, 

duUes  g^^ng^  without  going  to  Ostend.    Bills  of  lading,  in  the  French 

Th^ii^t'  language,  dated  the  18th  otJidfj,  1778,  were  signed  by  the 

instant  prac-  captain  in  London,  but  purported  to  be  made  at  Ostend,  and 

tice,  known  to       *^  . 

all  in  the  trade  that  the  goods  were  shipped  there,  to  be  delivered  at  Nanh, 
ui»n  the^  The  policy  was  subscribed  by  the  defendant  on  the  7th  of 
underwriters,  j^i^^  ji^^  lading  was  taken  !n  between  the  24th  oUtly 
and  the  17th  of  August.  The  proclamation  for  making 
reprisals  on  French  ships  bore  date  the  29th,  and  appeared 
in  the  Gazette,  on  the  3Ist  of  July.  Two  underwriters  bad 
signed  the  policy  after  the  proclamation,  at  the  same  premium 
of  three  guineas:  one  on  the  31st  of  July,  and  the  other  on 
the  7th  of  August.  The  ship  sailed  on  the  24th  otAugml, 
and  was  taken  by  a  king's  cutter,  on  her  way  to  Nantz.  After 
her  departure  from  Gravesend,  the  captain  threw  overboard 
all  the  papers  whicti  he  had  received  from  the  custom-hoose 
at  London.  They  had  been  obliterated  by  the  custom-boose 
officers  at  Gravesend,  and  were  no  longer  of  any  use.  The 
ship  was  released  by  the  Admiralty,  but  the  goods  were  con- 
demned.  The  plaintiffs  had  no  connection  or  share  in  the 
ship.  Such  were  the  material  facts  in  this  case,  as  they  were 
stated  by  Lord  Mansfield  in  his  report,  upon  a  rule  to  shov 
cause  why  there  should  not  be  a  new  trial.  The  cause  had 
been  tried  at  the  last  sittings  at  Guildhall,  and  a  verdict 
found  for  the  plaintiffs.  The  grounds  for  the  application  for 
a  new  trial  were  two — 1st,  That  there  was  a  fraud  on  the 
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underwriters,  the  ship  having  been  cleared  out  for  Ostend, 
Uid  yet  never  having  been  designed  for  that  place.  ^ndly« 
I'liat  as  hostilities  were  declared  after  the  policy  was  signed, 
before  the  ship  sailed,  the  defendant  ought  to  have  had 
Notice,  that  he  might  have  exercised  his  discretion,  whether 
would  choose  for  a  peace-premium  to  run  the  risk  of  cap- 
ture. Beside  the  facts  above-mentioned,  his  Lordship  stated, 
Uiat  the  plaintiff  had  produced  evidence  to  show,  that  all 
•hips  going  with  goods  of  British  manufacture  to  France, 
elear  out  for  Ostend^  without  meaning  to  go  thither;  and  that 
this  is  universally  understood  by  persons  concerned  in  that 
branch  of  commerce.  The  reasons  suggested  for  clearing  out 
for  Osiend,  and  afterwards  making  bilb  of  lading  as  from 
that  place,  were,  that  the  light-house  duties  are  saved,  which 
are  payable  when  the  voyage  is  known  to  be  directly  down 
the  channel ;  and  that  the  French  duties  are  less  upon  goods 
from  Ostend  than  from  England. 

Lford  Mansfield. — This  verdict  is  impeached  upon  two 
grounds — Ist,  It  is  said  there  was  a  fraud  on  the  under- 
writers in  clearing  out  the  ship  for  Ostend,  when  she  was 
never  intended  to  go  thither.  But  I  think  there  was  no  fraud 
on  them — perhaps  not  on  any  body.  What  had  been  prac- 
tised in  this  case  was  proved  to  be  the  constant  course  of  the 
trade,  and  notoriously  so  to  every  body.  The  reason  for  clear- 
ing for  Ostendf  and  signing  bills  of  lading  as  from  thence, 
did  not  fully  appear ;  but  it  was  guessed  at  The  Fermiers 
Generaux  have  the  management  of  the  taxes  in  France.  As 
we  have  laid  a  large  duty  on  French  goods,  the  French  may 
have  done  the  same  on  ours :  and  it  may  be  the  interest  of 
the  farmers  to  connive  at  the  importation  of  English  com- 
modities and  take  Ostend  duties,  rather  than  stop  the  trade, 
by  exacting  a  tax  which  amounts  to  a  prohibition.  But,  at 
any  rate,  this  was  no  fraud  in  this  country.  One  nation  does 
Hot  take  notice  of  the  revenue  laws  of  another.  With  regard 
to  the  evasion  of  the  light-house  duties,  the  ship  was  not 
liable  to  confiscation  on  that  account.  :;?ndly.  The  second 
objection  is,  that  the  policy  was  made  before,  and  the  ship 


600 


Of  Fraud  in  Policies.  [part  n. 


sailed  after,  the  proclamation  for  reprisals.  But  every  man 
in  England  and  France,  on  the  17th  of  Julif,  expected  the 
immediate  commencement  of  a  war.  I  will  not  say  it  wu 
actually  commenced,  but  the  ambassadors  of  both  countriei 
were  recalled;  the  Pallas  and  Licome  were  taken;  the  fleets 
were  at  sea ;  and,  as  it  appeared  afterwards,  were  waiting  for 
each  other  to  fight.  It  does  not  appear  that  the  goods  were 
French  property;  an  Englishman  might  be  sending  his  goodi 
to  France  in  a  neutral  ship.  But  it  is  indifferent  whether 
they  were  English  or  French.  The  risk  insured  extends  to 
all  captures,  and  as  two  other  underwriters  signed  at  the 
same  premium  after  the  proclamation,  it  appears  that  the 
war-risk  was  in  view  when  the  defendant  signed.  Shall  he 
avail  himself  of  an  event  which  increases  the  risk,  but  whidi 
he  had  in  contemplation  when  he  underwrote  the  policy! 
I  am  of  opinion  that  there  should  not  be  a  new  trial."  The 
three  other  Judges  concurred,  and  the  rule  was  discharged. 
Where  by  an  So  the  Court  have  held,  in  Atkinson  v.  Abbott  (a),  that, 
th^  d^Sri^out  ^"y®^*      *®  insurance  was  found  by  the  jury  to 

a^Da^^  ^rt  ^  meritorious,  the  policy  was  good,  although,  in  consequence 
was^prohil^,  of  expected  hostilities  with  Denmark,  an  order  of  the  King 
dMran^was  council  had  issued,  prohibiting  the  clearing  out  of  any 
ouT^Ta  British  ship  to  a  Danish  port,  and  a  clearance  was  conse- 
neutral  port,  quently  taken  out  for  a  neutral  port  in  the  neighbourbood, 
^ject»^d^not  the  adventure  being  legal,  namely,  to  supply  the  Britiik 
So  objecto?  fleet  with  provisions,  and  not  contravening  the  spirit  of  the 
^uncU^'^This  ^^^^^  council,  which  issued  as  a  precautionary  measure  to 
was  held  not  to  prevent  the  vessels  of  this  country  from  being  detained  in 
policy.  Danish  ports  in  the  event  of  hostilities.   The  false  clearance, 

too,  was  strongly  urged  as  an  objection  to  the  policy;  but 
Lord  EUenborough  and  Mr.  Justice  Le  Blanc  both  declared 
that  the  mere  circumstance  of  taking  a  clearance  to  a  place 
where  a  ship  does  not  intend  to  go,  does  not  make  the  voyage 
illegal,  so  as  to  vacate  the  policy.  The  statute  of  IS  & 
Charles  2,  c.  11,  s.  3,  imposes  a  ])enalty  of  100^  for  taking 


(a)  11  £a8t,  135. 
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out  a  false  clearance,  but  does  not  render  the  voyage  illegal. 
X^Iiat  was  determined,  said  Lord  EUenboroughy  in  Planche 
V.  .Fkteher^  though  the  statute  was  not  referred  to. 

Ji  similar  decision  was  made  in  the  case  of  Meyne  v.  Theintoredis 
yBTaUer  (a).   It  was  an  action  on  a  policy  of  insurance  on  a  disclose  a 
P€Hrtuguese  ship,  at  and  from  Madeira,  to  her  port  of  dis-  ^aHSS^ 
charge  in  Jamaica,  with  liberty  to  touch  at  the  Leeward  by  a  foreign 

,     ordinance  of 

imlands.  The  defendant  underwrote  150/.  upon  it ;  the  ship  which  he  was 
was  captured  by  a  French  privateer,  and  condemned  in  the 
Court  of  Admiralty  in  France,  on  the  ground  of  having  an 
English  supercargo  on  board.  The  action  was  brought  to 
recoYer  this  loss  from  the  underwriter,  who  refused  to  pay, 
alleging  that  the  plaintiff  should  have  disclosed  to  him  that 
the  supercargo  was  English.  At  the  trial,  a  verdict  was 
given  for  the  plaintiff,  upon  a  case  reserved  for  the  opinion 
of  the  Court,  and  containing,  in  substance,  the  facts  just 
stated. 

For  the  defendant  it  was  insisted,  upon  the  argument,  that 
the  agent  for  the  insured  ought  to  have  disclosed  this  fact ; 
and  that  it  was  the  more  material  in  this  case  because  during 
the  present  war  an  ordinance  passed  in  France,  similar  to  one 
made  in  the  last  war,  in  1756,  which  declares  that  no  Dutch 
ship  shall  be  allowed  to  take  on  board  a  supercargo  belong- 
m^  to  any  nation  at  enmity  with  the  Court  of  France  ;  and 
that  if  any  sliip,  having  such  a  supercargo,  be  taken,  it  shall 
be  condemned  as  lawful  prize. 

Xord  MansJieUl. — "  It  is  an  oppressive  and  arbitrary  rule, 
&Kicl  contrary  to  the  law  of  nations.  If  both  parties  were 
^S^^orant  of  it,  the  underwriter  must  run  all  risks ;  and  if  the 
^^fendant  knew  of  such  an  edict,  it  was  his  duty  to  inquire  if 
^^ch  a  supercargo  were  on  board.  It  must  be  a  fraudulent 
Concealment  of  circumstances  that  will  vitiate  a  policy.  But 

is  remarkable  that  neither  party  has  said  a  word  respecting 
^'^^^  treaties  between  France  and  Portugal.^'  Judgment  was 
^^cordingly  given  for  the  plaintiff. 


(a)  R.  R.  East,  22  Geo  3.  Park  Ins.  431. 
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3.  Cises  in 
which  the 
policy  is  void 
bjr  misrepresen- 
tation. 


The  represen- 
tation of  the 
force  of  a  ship 
was  "  she 
xnonnts  twelve 
guns  and 
twenty  men," 
and  the  ship  in 
fact  sailed  with 
sixteen  car- 
riage guns,  six 
swivels,  sixteen 
men  and  eleven 
bo^.  This 
beinff  consi- 
dered a  greater 
force  than 
twelve  guns 
and  twenty 
men :  the 
representation 
is  substantially 
true. 


Thirdly,  we  come  to  consider  one  class  of  cases^  in  which  a 
misrepresentation  has  frequently  been  held  to  render  the 
policy  Yoid. 

In  the  case  of  Flitm  y.  Headlam  (a),  it  was  held  that, 
where  an  agent  made  a  policy  on  a  ship,  misrepresented  the 
nature  of  the  cargo  which  she  was  to  carry,  but  this  was  not 
inserted  in  the  policy,  and  it  did  not  appear  that  the  under- 
writer was  induced  by  the  misrepresentation  to  accept  the 
risk,  the  misrepresentation  was  not  material  and  did  not 
vitiate  the  policy. 

In  the  case  of  Pawson  y.  Waison  (6),  upon  a  rule  to  sbev 
cause  why  a  new  trial  should  not  be  granted.  Lord  MantJiM 
reported  as  follows : — This  was  an  action  upon  a  policy  of 
insurance.  At  the  trial  it  appeared  in  eridence  that  the  first 
underwriter  had  the  following  instructions  shown  to  him:— 

Three  thousand  five  hundred  pounds  upon  the  ship  Jirfiit 
Ctesar,  for  Halifax^  to  touch  at  Plymouth^  and  any  port  in 
America :  she  mounts  twelve  guns  and  twenty  men.**  These 
instructions  were  not  asked  for,  nor  communicated  to  the 
defendant :  but  the  ship  was  only  represented  generaDy  to 
him  as  a  ship  of  force :  and  a  thousand  pounds  had  been 
done,  before  the  defendant  underwrote  any  thing  upon  her. 
The  instructions  were  dated  the  28th  of  June^  1776,  and  the 
ship  sailed  on  the  2«Srd  of  July^  1776,  and  was  taken  bjan 
American  privateer.  That  at  the  time  of  her  being  taken, 
she  had  on  board  six  four-pounders,  four  three-pounders, 
three  one  pounder,  six  half-pounders,  which  are  calkJ 
swivels,  and  twenty-seven  men  and  boys  in  all  for  her  crew; 
but  of  them,  sixteen  only  were  men,  (not  twenty  as  the 
instructions  mentioned,)  and  the  rest  boys.  But  the  wit- 
ness said,  he  considered  her  as  being  stronger  with  this 
force,  than  if  she  had  twelve  carriage  guns  and  twenty 
men:  he  also  said  (which  is  a  material  circumstance)  that 
there  were  neither  men  nor  guns  on  board  at  the  time  of  the 
insurance.    That  he  himself  insured  at  the  same  premiua, 


(a)  9  B.  &  C.  G93. 


(b)  Cowp.  785. 
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without  regard  or  inquiry  into  the  force  of  the  ship.  Other 
underwriters  also  insured  at  the  same  premium  without  any 
other  representation  than  that  she  was  a  ship  of  force.  That 
to  every  four-pounder  there  should  be  five  men  and  a  boy* 
That  in  merchant  ships  boys  always  go  under  the  denomina- 
tion of  men.  This  was  met  by  evidence  on  the  part  of  the 
defendant,  saying,  that  guns  meant  carriage  guns,  not  swivels ; 
and  men  meant  able  men,  exclusive  of  boys.  There  were 
three  causes  of  the  same  nature  depending  upon  the  same 
evidence.  The  defence  in  each  was,  that  these  instructions 
were  to  be  considered  as  a  warranty,  the  same  as  if  they  had 
been  inserted  in  the  policy ;  though  they  were  not  proved  to 
have  been  shewn  to  any  but  the  first  underwriter^  In  all 
the  three  cases,  the  question  for  the  Court  to  determine  is, 
whether  the  instructions,  which  were  shewn  to  the  first  un- 
derwriter, are  to  be  considered  as  a  warranty  inserted  in  the 
policy ;  or  as  a  representation,  which  would  avoid  the  policy, 
if  fraudulent  ?  If  the  Court  should  be  of  opinion,  that  the 
instructions  amounted  to  a  warranty,  then  a  new  trial  is  to  be 
had  in  each  without  costs ;  otherwise  the  verdicts,  which  are 
all  for  the  plaintiffs,  are  to  stand-  At  the  trial  I  was  of 
opinion,  that  it  would  be  of  very  dangerous  consequence  to 
add  a  conversation,  that  passed  at  that  time,  as  part  of  the 
written  agreement.  It  is  a  collateral  representation,  and  if  the 
parties  had  considered  it  as  a  warranty,  they  would  have  had 
it  inserted  in  the  policy.  But,  secondly,  if  these  instructions 
were  to  be  considered  in  the  light  of  a  fraudulent  misrepre- 
sentation, they,  must  be  both  material  and  fraudulent :  in 
that  light,  I  held,  that  a  misrepresentation  made  to  the  first 
underwriter  ought  to  be  considered  as  a  misrepresentation 
made  to  every  one  of  them,  and  so  would  affect  the  whole 
policy.  Otherwise,  it  M'ould  be  a  contrivance  to  deceive 
many :  for  where  a  good  man  stands  first,  the  rest  underwrite 
without  asking  a  question :  and  if  he  be  imposed  upon,  the 
rest  of  the  underwriters  are  taken  in  by  the  same  fraud." 
The  case  was  left  to  the  jury  under  that  direction. 

After  argument  at  the  Bar,  Lord  Mansfield  asked,  whether 
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Dbtmction      there  was  any  case  that  made  a  difference  between  a  writ 

between  a 

warranty  and  a  and  a  parol  representation  ?  No  answer  being  given, 
representauon.  j^ordship  proceeded :  "  there  is  no  distinction  better  knc 
to  those  who  are  at  all  conversant  in  the  law  of  insurai 
than  that  which  exists  between  a  warranty  or  conditi 
which  makes  part  of  a  written  policy,  and  a  representatioi 
the  state  of  the  case.  Where  it  is  a  part  of  the  written  pel 
it  must  be  performed.  As  if  there  be  a  warranty  of  conv 
there  it  must  be  a  convoy ;  nothing  else  vrill  answer  the  ii 
intended  by  the  warranty :  it  must  be  strictly  performed 
being  a  part  of  the  agreement ;  for  in  the  case  of  convo; 
might  be  said,  the  party  would  not  have  insured  with* 
convoy.  But  as,  by  the  law  of  merchants,  all  dealings  musi 
fair  and  honest,  fraud  infects  and  vitiates  every  mercan 
contract.  Therefore,  if  there  be  fraud  in  a  representati 
it  will  avoid  the  policy,  on  account  of  the  fraud,  but  not 
account  of  the  non-compliance  with  any  part  of  the  agi 
ment.  If  in  a  life  policy,  a  man  warrant  another  to  be 
good  health,  when  he  knows  at  the  same  time  he  is  ill  < 
fever,  that  will  not  avoid  the  policy  on  the  ground  of  mil 
presentation  (though  it  will  be  void  for  non-compliance  ^ 
the  warranty),  because  by  the  warranty,  the  insured  ta 
the  risk  upon  himself.  But  if  there  be  no  warranty,  and 
say,  the  man  is  in  good  health,**  when  in  fact  he  knows  I 
to  be  ill,  it  is  false.  So  it  is,  if  he  do  not  know  whether 
be  well  or  ill ;  for  it  is  equally  false  to  undertake  to  say  tl 
which  he  knows  nothing  at  all  of,  as  to  say  that  is  true  wh 
he  knows  is  not  true.  But  if  he  only  say  '  he  believes  i 
man  to  be  in  good  health,'  knowing  nothing  about  it,  i 
having  any  reason  to  believe  the  contrary ;  there,  though  t 
person  is  not  in  good  health,  it  will  not  avoid  the  pofi 
because  the  underwriter  then  takes  the  risk  upon  hims 
So  that  there  cannot  be  a  clearer  distinction  than  that  wh: 
exists  between  a  warranty,  which  makes  part  of  the  writt 
policy,  and  a  collateral  representation,  which,  if  false  in 
point  of  materiality,  makes  the  policy  void  :  but  if  not  ma 
rial,  it  can  hanlly  ever  be  fraudulent.    So  far  from  the  usa 
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being  to  consider  instructions  as  a  part  of  the  policy,  that 
parol  instructions  were  never  entered  in  a  book,  nor  written 
instructions  kept  till  a  few  years  ago,  upon  occasion  of 
several  actions  brought  by  the  insured  upon  policies,  where 
the  brokers  had  represented  many  things  they  ought  not  to 
have  represented,  in  consequence  of  which  the  plaintiffs  were 
cast.     I  advised  the  insured  to  bring  an  action  against 
the   brokers,  which   they  did,  and  recovered  in  several 
instances :  and  I  have  repeatedly  at  Guildhall,  cautioned 
and  recommended  it  to  the  brokers,  to  enter  all  representa- 
tions made  by  them  in  a  book.    That  advice  has  been  fol- 
lowed in  London  ;  but  it  appeared  lately,  at  the  trial  of  a 
cause,  that  at  Bristol^  to  this  hour,  they  make  no  entry  in 
their  books,  or  keep  any  instructions.   The  question  then  is, 
whether  in  this  poUcy  the  person  insuring  has  warranted 
that  the  ship  should  positively  and  literally  have  twelve  car- 
riage guns  and  twenty  men  ?    That  is,  whether  the  instruc- 
tions given  in  evidence  are  a  part  of  the  policy  7    Now  I  will 
teke  it  by  degrees.    The  two  first  underwriters  before  the 
Court  are  Watson  and  SnelL    Says  Watson,    It  is  part  of 
agreement  that  the  ship  shall  sail  with  twelve  guns  and 
^enty  men :  and  it  is  so  stipulated,  that  nothing  under  that 
number  will  do :  ten  guns  with  swivels  will  not  do.**  The 
^^wer  to  this  is,  read  your  agreement ;  read  your  policy, 
^here  is  no  such  thing  to  be  found  there.    It  is  repUed  Yes, 
in  fact  there  is;  for  the  instructions  upon  which  the 
Poliey  was  made,  contain  that  express  stipulation.  The  answer 
^S^in  is,  there  never  were  any  instructions  shewn  to  Watson ; 
'^o^  ^ere  any  asked  for  by  him.   What  colour  then  has  he  to 
that  those  instructions  are  any  part  of  his  agreement?  It 
^  ^«id,  be  insured  upon  the  credit  of  the  first  underwriter. 

X'^presentation  to  the  first  underwriter  has  nothing  to  do 
^^^ii  that,  which  is  the  agreement  or  terms  of  the  policy. 

man  who  underwrites  a  policy,  subscribes  by  the  act  of 
^"^ficrwriting,  to  terms  of  which  he  knows  nothing :  but  he 
""^^Us  the  agreement,  and  is  governed  by  that.  Matters  of 
^^Uigence,  such  as  that  a  ship  is  or  is  not  missing,  are 
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things  in  which  a  man  is  guided  by  the  name  of  a  first  unde^ 
writer^  who  is  a  good  man,  and  to  which  another  will  there- 
fore give  faith  and  credit :  but  not  to  a  collateral  agreement, 
of  which  he  can  know  nothing  (a).  The  absurdity  is  too 
glaring,  it  cannot  be.  By  extension  of  an  equitable  relief  in 
cases  of  fraud,  if  a  man  is  a  knave  with  respect  to  a  first 
underwriter,  and  makes  a  false  representation  to  him  in  a 
point  that  is  material ;  as  where  having  notice  of  a  ship  being 
lost,  he  says  she  was  safe ;  that  shall  affect  the  policy  with 
regard  to  all  the  subsequent  underwriters,  who  are  presumed 
to  follow  the  first  How  then  do  Watson  and  Snell  under- 
write the  ship  in  question  ?  Without  knowing  whether  she 
had  any  force  at  all.  That  proves  the  risk  was  equal  to  a 
ship  of  no  force  at  all;  and  the  premium  was  a  rast  one; 
eight  guineas.  So  much  therefore  for  those  two  cases.  The 
third  case  is  that  of  Ewer,  who  saw  the  instructions,  with 
the  representations  which  they  contained.  Did  the  number 
of  guns  induce  him  to  underwrite  the  policy  ?  If  it  did,  he 
would  have  said,  put  them  into  the  policy  ;  warrant  that  the 
ship  shall  depart  with  twelve  guns  and  twenty  men. 
Whereas  he  does  no  such  thing,  but  takes  the  same  premium 
which  Watson  and  Snell  did,  who  had  no  notice  of  her 
having  any  force.  What  does  that  prove  ?  That  he  is  paid 
and  receives  a  premium  as  if  it  were  a  ship  of  no  force  at  all 
The  representation  amounts  to  no  more  than  this ;  I  tell  yon 
what  the  force  will  be,  because  it  is  so  much  the  better  for 


(a)  This  point,  how  far  a  repre- 
sentatioD  made  to  the  first  under- 
writer shall  be  taken  to  extend  to 
all  the  rest,  was  about  to  be  dis- 
cussed in  the  case  of  Marsden  o. 
Reid,  3  East,  572.  The  facts  did 
not  sufficiently  raise  the  question. 
But  the  Court  seemed  inclined  to 
the  affirmative,  although  the  case 
had  not  proceeded  far  enough  to 
require  attention  to  Lord  Mans- 
field's distinction.  But  in  Bell 
and  others  v.  Carstairs,  2  Camp. 


644,  Lord  EUenborough  aaid, "  It 
is  difficult  to  see  on  what  prindplt 
of  law  a  representation  made  to  the 
first  underwriter  is  considered  tt 
be  made  to  them  who  aftmrardt 
underwrite  the  policy.  ThaX  rule 
being  established,  I  will  abide  by 
it ;  but  will  not  allow  it  to  be  ex« 
tended.  You  must  shew  the  if- 
presentation  to  be  made  to  the  fint 
underwriter  on  the  policy  or  to  the 
defendant  himself."  See  Brine  v. 
Featherstone,  8  Taunt  869. 


SECT.  I.] 


Of  Fraud  in  Policies. 


you.  There  is  no  fraud  in  it,  because  it  is  a  representation 
only  of  what,  in  the  then  state  of  the  ship,  they  thought 
would  be  the  truth.    And  in  real  truth  the  ship  sailed  with 
a  larger  force;  for  she  had  nine  carriage  guns,  and  six 
swivels.    The  underwriters,  therefore,  had  the  advantage  by 
the  difference.    There  was  no  stipulation  about  what  the 
height  of  metal  would  be.    All  the  witnesses  say,  that  she 
ba.d  more  force  than  if  she  had  twelve  carriage  guns,  in 
I>oint  of  strength,  convenience,  and  for  the  purpose  of 
resistance.   The  supercargo  in  particular  says,     he  insured 
the  same  ship  and  the  same  voyage,  for  the  same  premium, 
vv-mthout  saying  a  syllable  about  the  force.**   Why  then  it 
W'As  a  matter  proper  for  the  jury  to  say,  whether  the  repre- 
sentation was  false,  or  whether  it  was  in  fact  an  insurance  as 
a  ship  without  force.    They  have  determined,  and  I  think 
F'^xy  rightly,  that  it  was  an  insurance  without  force.  Ewer 
nakes  an  objection,  that  the  representation  ought  to  be  con- 
s5«3ered  as  inserted  in  the  policy  ;  but  the  answer  to  that  is, 
has  determined  whether  it  should  be  inserted  in  the  policy 
i^-p  not,  by  not  inserting  it  himself.  There  is  a  great  difference 
wSiether  it  shall  be  considered  as  a  fraud.    But  at  would  be 
r^ry  dangerous  to  permit  all  collateral  representations  to  be 
pu.t  into  the  policy.    I  am  extremely  glad  to  hear  that  a 
S'pcat  many  of  the  underwriters  have  paid.    Mr.  Thornton 
Imm  pud,  who  was  the  first  person  that  saw  the  instructions. 
Sball  the  rest  refuse,  then!   As  to  Watson  and  Snell,  they 
have  no  presence  to  refuse :  for  there  is  not  a  colour  for  the 
<^l>jection  made  by  them.    As  to  Ewer,  we  are  all  satisfied 
^^th  the  determination  of  the  jury  against  him.  Therefore 
tbe  rule  for  a  new  trial  must  be  discharged.'* 

On  the  Monday  following,  Mr.  Davenport  said,  be  was 
^G^ired  by  the  underwriters  to  ask,  whether  it  was  the 
opinion  of  the  Court,  that  to  make  written  instructions  valid 
^•^d  binding  as  a  warranty  they  must  be  inserted  in  the 
policy?  Lord  Mansfield  answered,  that  most  undoubtedly 
^^*t  was  the  opinion  of  the  Court :  if  a  man  warrant  that  a 
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In  a  policy, 
the  voyaee  is 
described  as 
••from  L*Ori. 
ent  to  the  isles 
of  France  and 
Bourbon, 
China,  Persia, 
and  daring  the 
ship's  stay  and 
trade,  &c/'  A 
representation 
describes  it  to 
be  to  Madeira, 
the  isles  of 
France,  Pon- 
dicherry, 
China  and 
back  by  the 
isle  of  France 
to  L*Orient : 
though  the 
voyage  in  the 
representation 
is  less  than 
that  in  the 
policy,  yet  the 
voyage  per- 
formed Deing 
within  the 
policy  is  pro- 
tected by  it. 


ship  shall  depart  with  twelve  guns,  and  it  depart  with  ten 
only,  it  is  contrary  to  the  condition  of  the  policy. 

In  the  case  of  Bize  v.  Fletdier  (a),  which  was  an  action  od 
a  policy  of  insurance  on  the  ship  Camatic,  East  Indiamn, 
"  at  and  from  Port  UOrient  to  the  isles  of  France  and 
Bourbon^  and  to  all  or  any  ports  or  places,  where  and  what- 
soever, in  the  East  Indies^  ChinOy  Persia,  or  elsewherei 
beyond  the  Cape  of  Good  Hope,  from  place  to  place ;  and 
during  the  ship's  stay  and  trade  backwards  and  forwards,  at 
all  ports  and  places,  and  until  her  safe  arrival  back  at  her 
last  port  of  discharge  in  France''  But  at  the  same  tine 
that  this  policy  was  subscribed,  there  was  a  slip  of  paper 
wafered  to  it,  and  shown  to  the  underwriters,  on  which  was 
written  the  following  representation : — The  ship  has  had  a 
complete  repair,  and  is  now  a  fine  and  good  vessel,  three 
decks.  Intends  to  sail  in  September  or  October  next  (1776). 
Is  to  go  to  Madeira,  the  isles  of  France,  PomUcherry,  Chhu, 
the  isles  of  France  and  UOrientJ* 

The  ship  did  not  sail  till  the  6th  of  December,  1776,  and 
did  not  reach  Pondicherry  till  the  S3rd  of  July,  1777.  She 
continued  there  till  the  23rd  of  August  following,  when, 
instead  of  proceeding  to  China,  she  sailed  for  Bengal,  were 
having  passed  the  winter  and  undergone  considerable  repain, 
she  sailed  from  thence  early  in  the  year  1778,  (being  the 
second  ship  that  left  the  Ganges)  returned  to  Pondiehemf, 
and  after  taking  in  a  homeward-bound  cargo  at  that  place, 
proceeded  in  her  voyage  back  to  UOrient,  but  was  taken  in 
October  in  that  year,  by  the  Mentor  privateer.    The  usual 
time  in  which  the  direct  voyage  between  Pondicherry  and 
Bengal  is  performed,  is  six  or  seven  days ;  but  the  Camaiie 
was  about  six  weeks  in  going  to  Bengal,  and  two  months  on 
the  way  back  from  thence  to  Pondicherry.    Both  going  and^ 
returning,  she  either  touched  at,  or  lay  off  Madras,  Masn — 
Upatam,  Visigapatam,  and  Yanon,  and  took  in  goods  at  a^B 
those  places. 


(a)  Doug.  284. 
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It  was  contended  in  this  cause,  at  the  trials  that  the  repre- 
sntation  accompanying  the  policy  restrained  the  voyage  to 
le  limits  therein  specified.  They  produced  some  letters 
x^m  the  owners  to  their  correspondents,  one  of  which  was  to 
le  following  effect : — We  doubt  not,  but  on  account  of  the 
onu  the  ship  will  be  forced  to  go  to  Bengal  to  be  laid 
own,  which  cannot  be  done  at  Pondicherry;  in  which  case 
iir  captain  will  have  entered  a  protest,  which  we  will  forward 
\  time  to  you.*'  In  a  subsequent  letter  they  say  nothing  of 
le  storm  or  leak;  but  mention  a  different  cause  for  the 
lip's  going  to  Bengal.  These  letters,  it  was  said,  raised  a 
resumption  that  the  necessity  of  going  to  Bengal  was  merely 
pretence  devised  after  the  capture,  and  when  the  insured 
sgan  to  apprehend  that  the  words  of  the  policy  would  not 
^irer  a  voyage  to  that  place. 

Lord  Mansfield  told  the  jury,  that  the  first  question  was, 
hether  the  policy  was  void,  on  account  of  misrepresentation? 
^ow  there  is  an  essential  difference  between  a  warranty  and 
representation.  The  warranty  is  a  part  of  the  contract: 
risk  described  in  the  policy  is  part  of  the  contract.  There 
tn  be  no  warranty  by  any  collateral  representation.  The 
ound,  on  which  a  representation  affects  a  policy,  is  fraud, 
e  representation  must  be  fraudulent,  that  is,  it  must  be 
Ise  and  material  in  respect  to  the  risk  to  be  run.  All  risks 
e  governed  by  the  nature  of  them;  and  the  premium  is 
^'vemed  by  the  risk.  Where  a  representation  accompanies 
I  instrument,  it  says,  ''I  will  have  this  understood  as  my 
"esent  intention :  but  1  will  have  it  in  my  power  to  vary  it*' 
he  great  question  in  this  cause  is,  whether  the  represen- 
tioQ  was  fidse,  and  that  in  a  material  instance  ?  Fraud  is 
und  out  by  the  materiality  of  the  point  it  is  charged  in.  It 
to  be  considered,  then,  whether  they  had  really  a  view  of 
»ixig  to  China.  A  witness  has  proved  that  the  difference  of 
^^ance  is  one  per  cent,  on  going  to  Bengal^  and  not  to 
^ina.  If  you  think  that  this  was  a  misrepresentation  to 
^'d  paying  the  one  per  cent,  you  will  find  for  the  defendant, 
if  you  are  satisfied  that  the  real  intention,  at  the  time  of 
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the  representation,  was  to  go  to  China,  tlic  plaintiff  vill  be 
entitled  to  your  verdict:  for  the  insured  may  change  lus 
intention,  to  go  to  Bengal,  and  yet  be  protected  by  the  policy, 
which  clearly  admits  of  that  voyage,  and  must  be  under, 
stood  by  both  parties  in  a  greater  latitude  than  the  represen- 
tation, being  expressed  in  dif{erent  and  much  more  com- 
prehensive terms.  If,  upon  the  whole  evidence,  you  shall 
be  of  opinion,  that  no  fraud  was  intended,  and  that  the 
variance  between  the  intended  voyage,  as  described  in  the 
slip  of  paper,  and  the  actual  voyage  as  performed  did 
not  tend  to  increase  the  risk  to  the  underwriters,  this  slip 
of  paper  being  only  a  representation,  you  must  find  fix 
the  plaintiff/'  The  jury  found  a  verdict  accordingly.  And 
although  in  several  causes  upon  the  same  ship,  new  trials 
were  moved  for,  and  granted ;  yet  in  this,  which  was  tbeoolj 
cause  in  which  there  was  a  representation,  the  verdict  wis 
acquicscecVin,  and  no  motion  respecting  it  ever  was  faiade(a). 

In  a  previous  part  of  this  section  it  was  laid  down  (b),  u 
that  if  a  representation  be  made  to  the  underwriter  of  vs] 
circumstance  which  was  false,  this,  if  it  be  in  a  material 
point,  shall  vacate  the  policy,  and  annul  the  contract,  althoogh 
it  happened  by  mistake,  and  without  any  fraudulent  inten- 
tion or  improper  motive  on  the  part  of  the  insured. 
A  ship  insured  I"  ^^e  of  Macdowdll  V.  Fraser  (c),  which  was  aa 
Jaii'^frmn^New  *  policy  of  insurance  on  the  ship  "  The  Mary  lad 

York  to  Phil.   Hannah,  from  New  York  to  Philadelphia.**    At  the  6mer 
^r&en^  to   when  the  insurance  was  made,  which  was  in  Lotulon^  on  the 
^l^arcwT    ^''^     January,  the  broker  represented  the  situation  of  the  ' 
the  1  ith  Dec.,  ship  to  the  underwriter  as  follows :  "  The  Marw  and  Hammk,  m 

when  m  fact  i       .1  • 

she  was  lost  on  a  tight  vessel,  sailed  with  several  armed  ships,  and  was  seen  m 

misrcpresenta-  ^^^^    the  Delaware  on  the  11  th  of  December,  by  a  ship  which  M 

t^^'i^id  the"^  arrived  at  New  York:*   In  fact,  the  ship  was  lost  on  the  9tfcr3 

l^licy,  Uiough^  of  December,  by  running  against  a  checeau  de  frieze^  phm^ 

fidt  result  of 

wmSSI!^^        (a)  Sec  Weston  c.  Eames,  1     by  Lord  Mansfield,  in  Carter  ^ 
Taunt  115.   Robertson  v.  Majori-  Boem. 
banks,  2  Stark.  573.  (c)  Dong.  260. 

(6)  Page  572,  and  an/^,  p.  589, 
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across  the  river.  The  cause  came  on  to  be  tried  before  Lord 
Mansfield  at  GuildhaU.  The  defence  was  founded  on  the 
misrepresentation  as  to  the  time  when  the  ship  was  seen; 
and  the  representation  and  the  day  of  the  loss  being  proved, 
the  jury  found  for  the  defendant.  A  rule  was  obtained  on 
the  part  of  the  plaintiff,  calling  upon  the  defendant  to  show 
cause  why  there  should  not  be  a  new  trial.  After  argument 
at  the  Bar, 

Lord  Mansfield  said:— The  distinction  between  a  war- 
ranty and  a  representation  is  perfectly  well  settled.  A  repre- 
sentation must  be  fair  and  true.    It  should  be  true  as  to  all 
that  the  insured  knows;  and  if  he  represents  facts  to  the 
underwriter,  without  knowing  the  truth,  he  takes  the  risk 
upon  himself.  But  the  difference  between  the  fact  as  it  turns 
out,  and  as  represented,  must  be  material.   The  case  of  the 
Julius  Caesar  was  very  different  from  this  (a).    The  ship 
there  was  only  fitted  out  when  the  insurance  was  made.  No 
guns  nor  men  were  put  on  board.  It  was  only  said  what  was 
meant  to  be  done ;  and  what  was  done,  though  different,  was 
as  advantageous,  or  more  so,  than  what  had  been  represented* 
There  was  no  evidence  of  actual  fraud  in  the  present  case, 
and  no  question  of  that  sort  seemed  to  be  made.    But  there 
^as  a  positive  averment  that  the  ship  was  seen  in  the  Dela* 
^oaref  on  the  11th  of  December.    The  underwriter  was  de- 
ceived as  to  that  fact,  and  entered  into  the  contract  under 
^luit  deception.  There  was  no  evidence  at  the  trial  when  she 
^as  seen  in  the  Delaware,  or  in  what  condition :  but  suppose 
^6  fact  had  been  explained  in  the  manner  now  suggested, 
did  the  insured  take  upon  him  to  compute  the  day  of 
month  on  which  she  had  been  seen  ?    Why  did  he  not 
™^Otion  exactly  what  his  information  was,  and  leave  the 
^derwriter  to  make  the  computation.    In  insurances  on 
^^ip8  at  a  great  distance,  their  being  safe  up  to  a  certain  day 
dways  considered  as  a  very  important  circumstance.  I  am 
opinion  that  the  representation  concerning  the  day  was 
^terial.- 

(a)  Vide  ante,  the  case  of  Pawson  v.  Watson,  p.  602. 
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A  material 
concealment 
avoids  the 
policy, 
although  the 
broker  thinks 
it  immaterial. 


An  "  expecta- 
tion** does  not 
amount  to  a 
representation. 


A  similar  deciBion  was  made  by  the  same  learned  Judge^^ 
at  a  period  subsequent  to  that  of  the  case  of  Macdawatt  anC^ 
Fraser  in  the  case  of  Shirley  v,  WUkinson  {a). 

Upon  a  motion  for  a  new  trial.  Lord  Mansfield  and  thi^.^^ 
rest  of  the  Court  were  clearly  of  opinion,  that  if  the  broke^^ 
at  the  time  when  the  policy  is  effected,  in  representing  to  ^1^^^ 
underwriter  the  state  of  the  ship,  and  the  last  intelligent^ 
concerning  her,  does  not  disclose  the  whole,  and  what 
conceals  shall  appear  material  to  the  jury,  they  ought  to 
for  the  underwriter,  the  contract  in  such  case  being  voij; 
although  the  concealment  should  have  been  innocent,  the 
facts  not  mentioned  having  appeared  immaterial  to  tbe 
broker,  and  having  not  been  communicated  merely  on  that 
account. 

In  the  case  of  Barber  v.  Fletcher  (6),  upon  a  motion  for  a 
new  trial,  one  of  the  grounds  stated  to  induce  the  Court  to 
grant  it  was,  that  since  the  trial,  a  material  representatioD, 
which  had  been  made  to  Shulbred,  the  first  underwriter 
upon  the  policy,  and  which  turned  out  to  be  false,  had  been 
discovered.    Shulbred  made  an  affidavit,  by  which  it  ap- 
peared, that  when  he  signed  the  policy  in  March,  1778,  the 
broker  was  getting  several  others,  on  other  ships,  subscribed 
at  the  same  time,  all  belonging  to  the  same  owner,  and  saiJs 
speaking  of  them  all,    which  vessels  are  expected  to  letr^ 
the  coast  of  Africa  in  November  or  December ^  1777." 
truth,  the  vessel  in  question  had  sailed  in  May,  1777,  aa^ 
Shulbred  swore,  that  if  he  had  known  that  circumstance,  la^ 
would  not  have  signed.    There  had  been  actions  brougl*^ 
against  all  the  underwriters  on  the  policy,  except  Shulbred* 

Lord  Mansfield. — "  It  has  certainly  been  determined  is  ^ 
variety  of  cases,  that  a  representation  to  the  first  underwrite 
extends  to  the  other  (e).  But  under  what  circumstances  b^ 
the  defendant  gone  to  trial  in  thb  case  ?  He  certainly  kofi^ 
what  had  been  represented  to  himself.    He  was  acquainted 


(cr)  3  Doug.  41. 
(6)  1  Doug.  305. 


(c)  Pftwson  r.  Cowper,  oaU,  P- 
605.  Marsden9.Rad,3£a8t,57^' 
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the  risk. 


li  Shulbred,  and  had  an  opportunity  of  asking  before  the 
d  what  had  been  represented  to  him.  If,  therefore,  this 
idence  b  new,  it  is  owing  to  his  own  negligence.  But  the 
presentation  is  not  material;  it  was  only  an  expectation,  and 
e  underwriters  did  not  inquire  into  the  ground  of  the 
:pectation.  This  was  lying  by  till  after  a  trial,  in  order  to 
ake  an  objection  if  the  verdict  should  be  for  the  plaintiff.'* — 
he  rule  was  discharged. 

In  the  case  of  HuU  v.  Cooper  (a),  where  a  policy  is  made  Where  a  ship 
It  and  from"  a  given  place,  the  terms  of  the  instrument  and  from  a 

to  import  that  the  vessel  is  either  at  the  place  when  the  ^^^^^^ 
licy  b  made,  or  will  shortly  be  there;  and  the  insured  till  some  time 

'  ^  '  aftcriKards,  this 

snot  be  said  to  be  guilty  of  deception  if  the  ship  be  not  at  need  not  be 
5  place  at  the  very  time  of  making  the  policy.    If  the  ship  turiTtrfor  the 
not  arrive  for  some  time,  it  is  a  question  for  the  jury*  ^^fj|'.j{,^^jf® 
lether  the  delay  materially  varied  the  risk.    And  where  delay  varies 
policy  was  made  on  the  13th  of  August^  in  London^  on 
royage  at  and  from  Heligoland  to  the  Baltic^  and  the  ship 
1  not  even  sail  from  the  Thames  on  her  outward  voyage 
the  S7th,  the  question  was  left  for  the  consideration  of  the 
y,  who  found  that  the  delay  was  not  material.    So  where 
roker,  on  making  a  policy  whilst  the  ship  was  on  her 
vard  voyage,  represented  that  a  cargo  was  ready  for  her, 
that  she  was  sure  to  be  an  early  ship ;  this  was  held  to 
mt  only  to  expressing  an  expectation  and  belief;  and 
nderwriters  were  held  liable,  although  from  the  day  in 
ig  the  cargo  the  voyage  home  was  changed  from  a 
er  into  a  winter  risk. 

las  been  mentioned,  that  it  is  immaterial,  whether  the 
of  the  assured  or  of  his  agent,  this  was  shewn  in  a  case 
the  House  of  Lords,  of  Stewart  v.  Dunlop  (A),  It  came 
the  House  on  an  appeal  from  the  Court  of  Session  in 
1,  which  had  determined  in  favour  of  the  respondents, 
Icrwriters.    The  case  was  shortly  this  : — "A  man 

^8t,  479.    Hubbard  v.    869.   Driscol  r.  Pasmore,  1  Bos. 
Camp.  313.    See  also    &  Pull.  200. 
Featherstone,  4  Taunt.       (6)  H.  of  Lords,  April  8,  1785. 
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haying  arrived  at  Greenock,  knowing  of  the  loss  of  tbsH 
ship  insured,  and  meeting  a  friend  and  intimate  acquaint^ 
ance  of  the  insured,  and  a  partner  with  him  in  some  otbe — 
adventures,  communicated  the  intelligence  of  the  loss 
the  ship  to  him,  who  desired  it  might  be  concealed. 
same  day,  as  appears  by  the  evidence,  the  person  who  ha^ 
received  this  information  held  a  conversation  with  the  plai^^ 
tiff's  clerk,  who  made  this  deposition,  that  neither  at  th^ 
time,  nor  at  any  other  time  of  the  said  day,  had  he  anj 
conversation  whatever  with  the  said  Mr.  Boog,  or  message 
from  him,  either  in  writing  or  otherwise,  relative  to  the  Peggy 
(the  ship  insured)  nor  did  he  get  any  hint  from  him  or  mij 
other  person,  relative  to  the  making  insurance  upon  her, 
further  than  the  said  Mr,  Boog's  asking  the  deponent  if 
he  knew  whether  there  was  any  insurance  made  upon  her, 
and  if  there  was  any  account  of  her.**   After  this  conversa- 
tion the  plaintiff  desired  the  clerk  to  write  to  get  an  insurance 
made,  which  he  did,  without  stating  a  word  (at  least  it  did  not 
appear  that  he  stated  any)  of  this  conversation  to  his  master. 
Upon  the  whole  of  the  evidence  in  this  cause,  although  it  did 
not  appear  by  any  deposition  that  the  plaintiff  knew  of  the 
loss  of  the  ship  at  the  time  he  made  the  insurance,  the  Lords 
of  Session  decreed,  ''that  the  insurance  made  by  the  plaintiff 
would  not  have  been  made,  if  the  brigantine  Henrietta  had 
not  arrived  in  the  road  of  Greenock  the  day  preceding,  and 
brought  intelligence  that  the  ship  Peggy  was  taken ;  and 
therefore,  that  the  policy  was  void."   The  House  of  Lords 
confirmed  this  decree. 

But  in  the  end  of  the  same  year,  a  cause  of  Fitzherberi^^ 
Mather  (a),  was  decided  in  the  King's  Bench,  expressly  up(^*^ 
the  point  of  fraud  in  the  agent ;  for  it  appeared  that  th  ^ 
insured  was  not  guilty  of  any  improper  conduct  in  the  trans' 
action.  In  that  case  the  circumstances  were  numerous;  aiB<l 
the  Judges  gave  their  opinions  seriatim  upon  the  question. 

It  was  an  action  on  a  policy  of  insurance  for  WQL  undt^*'* 


(fl)  I  T.  R  12. 
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itten  by  the  defendant  on  the  2l8t  of  September,  1782,  at  A  letter  order- 

^  -*  ing  an  insur- 

:  guineas  per  cent,  on  a  cargo  of  oats  on  board  the  ship  ^ce »  put  into 
Mephf  lost' or  not  lost,  at  and  from  Hartland  to  Portsmouth,  agem  of  tL^  ^ 
ginning  the  adventure  from  the  loading  thereof  on  board  but^gu^tsa^er' 
5  said  ship  at  Hartland.    The  defendant  pleaded  the  a  loss  is  known. 

*  This  IS  a  mis- 

neral  issue,  and  paid  the  premium  into  Court.  This  cause  representation 
me  on  to  be  tried  before  Mr.  Justice  BuUer  at  Guildhall^  fraud  or 
len  a  verdict  was  found  for  the  plaintiff,  subject  to  the  "^'e^ie^'Q^^- 
inion  of  the  Court  upon  the  following  case : — 
That  on  the  S7th  of  July,  1782,  William  Bundock,  of 
ool,  agent  for  the  plaintiff,  contracted  with  Richard 
homas,  of  Hartland,  a  com  factor,  for  the  purchase  of  five 
mdred  quarters  of  oats,  to  be  consigned  to  William  Fuller, 
Portsmouth,  on  plaintiff's  account ;  and  desired  Thomas 
send  him  (Bundock)  a  bill  of  lading  and  invoice,  and 
lo  a  like  bill  of  lading  and  invoice  to  the  plaintiff  at 
r.  Fisher's,  at  the  Tower,  London.  That  in  pursuance 
^reof,  Thomas  shipped  the  oats  on  board  the  ship  in- 
red,  which  sailed  from  Hartland  on  the  16th  of  Sep- 
mber,  1 78S,  and  was  lost  the  same  day  off  the  pier  of 
urttand.  That  on  the  16th  of  September,  1782,  Thomas 
*ote  to  the  plaintiff's  agent  at  Portsmouth,  and  informed 
31  that  he  had  that  morning  shipped  the  oats,  and  the 
ip  sailed  immediately,  but  he  was  afraid  the  wind  was 
ming  to  the  westward,  and  would  force  her  back.  He 
■o  wrote,  on  the  same  day,  to  Fisher,  the  plaintiff's  agent 
London,  to  the  same  effect,  in  order  that  he  might  insure, 
ding  these  words,  ''I  wish  the  whole  safe  to  hand;  this 
cning  appears  stormy." — About  six  or  seven  o'clock  the 
ane  evening,  Thomas  heard  that  the  ship  was  on  shore, 
id  at  six  o'clock  the  next  moniing  (the  17th)  he  knew  she 
lost.  That  the  mode  of  sending  letters  from  Hartland 
London  is  as  follows :  the  letters  are  collected  by  a  private 
•Qd  about  one  or  two  o'clock  of  the  day  on  which  the  post 
^  out  from  Biddeford,  from  which  place  it  goes  about  nine 
'lock  in  the  evening.  That  the  16th  of  September  was  not 
POst-day ;  and  *thc  above  Ictterii  did  not  leave  Hartland  till 
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one  o'clock  in  the  afternoon  of  the  17th,  which  was  the  post- 
day  from  Biddeford  to  London :  and  the  kttera  which  went 
from  Biddeford  by  the  post  of  that  evening,  were  received  in 
London  on  the  20th  of  September. 

Fisher  having  been  previously  directed  by  the  plaintiff 
to  insure  the  cargo,  as  soon  as  the  bill  should  be  sent  him, 
directed  the  insurance  to  be  made,  which  was  done  cm  the 
21st. — Upon  this  case,  the  Court  gave  judgment  for  the  de- 
fendant. 

Lord  Mansfield  said : — This  policy  is  made  by  nut- 
representation,  and  that  misrepresentation  arises  from  tbe 
proper  agent  of  the  plaintiff  who  gives  the  intelligeDO& 
Now  whether  this  happened  by  fraud  or  negligence,  it  mikes 
no  difference ;  for  in  either  case,  the  policy  is  void.  As  to 
the  misrepresentation,  the  underwriter  was  warranted  on  th 
information  of  the  agent  to  take  for  granted  that  tbe  ship 
was  safe  at  twelve  or  one  o'clock  of  the  17th  of  September; 
for  the  agent  gives  an  account  of  the  ship  being  loaded,  lod 
says,    I  wish  the  whole  safe  to  hand."   Then  there  wis  t 
strong  ground  to  believe  on  his  letter,  that  she  was  safe  whv 
the  post  came  away ;  and  the  post-mark  shews  the  day  wheo 
the  letters  were  sent.    How  does  this  misrepresentatiofl 
come  ?    Why  from  Thomas,  who  writes  to  Fisher,  and  gim 
him  notice  of  the  ship's  sailing,  on  purpose  that  he  mayii- 
sure ;  for  so  he  says  expressly  in  his  letter  to  BundocL  Be 
was  honest  at  the  time  he  wrote  the  letter ;  but  on  the  16dit 
at  night,  he  hears  that  the  ship  is  gone  ashore,  and  the  next 
morning  he  knew  that  she  was  absolutely  lost.    The  postdil 
not  go  out  till  the  afternoon  of  that  day ;  and  he  had  lol 
opportunity  to  send  an  account  of  the  loss.    If  Thomas  veff 
not  guilty  of  fraud,  at  least  he  was  guilty  of  gross  negligeoce: 
but  either  way,  if  Thomas  were  perfectly  innocent,  tbis 
policy,  being  effected  by  misrepresentation,  is  void." 

Mr.  Justice  BuUer. — "  In  order  to  shew  that  Thomas 
not  the  agent  of  the  plaintiff,  the  counsel  has  assumed  a  bA^ 
which  is  contrary  to  the  case;  for  it  is  said,  that  the  insunoc^ 
was  not  made  in  consequence  of  Thomases  letter.  Butfb' 
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the  fact  ?  The  plaintiff's  letter  to  Fisher  desires  him  to 
ure,  as  soon  as  the  bills  of  lading  are  sent.  By  whom  were 
7  to  be  sent  ?  By  Thomas ;  then  he  refers  to  Thomas  for 
the  information,  and  as  the  foundation  of  the  insurance, 
le  plaintiff,  I  dare  say,  is  innocent;  and  so  is  the  defendant. 
It  if  the  plaintiff  build  his  information  on  that  of  his  agent, 
1  his  agent  be  guilty  of  a  misrepresentation,  the  principal 
ist  suffer.  It  is  the  common  question  every  day  at  Guild" 
U,  when  one  of  two  innocent  persons  must  suffer  by  the 
lud  or  negligence  of  a  third,  which  of  the  two  gave  credit. 

this  case,  the  plaintiff  trusted;  not  the  defendant: 
lomas  had  very  material  information,  which  he  did  not 
mmunicate:  the  consequence  of  which  is,  that  the  policy 
void,  and  the  postea  must  be  delivered  to  the  defendant  (a). 
There  has  been  a  very  recent  case  in  this  subject  of  EUnn  To  an  action 
Janson  (ft),  in  the  Court  of  Exchequer.    Assumpsit  on  a  H^urMcc  ^ 
Key  of  insurance  on  the  ship  Fanny,  on  a  voyage  at  and  gjf*^^^"^^"  * 
im  SeviUe  to  London.    The  policy  was  stated  to  be  effected  dc£ndant  (the 

one  Francis  A.  Sadler,  as  the  plaintiff's  agent.  The  ^ei^li^that 
^enth  plea  stated,  that,  at  the  time  of  making  the  said  ^*aj|l^'So*'^ 
Key,  that  is  to  say,  on  the  21st  February,  1842,  to  wit,  in  ?o\\cy,  the 


mdon,  the  plaintiff  wrongfully  and  improperly  concealed  fully  and  im 
m  the  defendant  certain  facts  and  information  which  the  ceK*from"the 
lintiff  before  then  knew  and  had  received,  that  is  to  say,  ^'^f'-'']^^ 

'  •"tain  facts  and 

at  long  before  that  time,  to  wit,  between  five  or  six  weeks  information 
fore  that  time,  to  wit,  on  the  11th  January,  1842^  the  cap-  plaintiff  before 
in  of  the  said  vessel  in  the  said  policy  mentioned  had,  at  fad  rocei^"* 
mUe,  drawn  a  bill  of  exchange,  bearing  date  the  day  last  ^j,^ 
sntioned,  for  ship's  disbursements  and  charges  in  respect  time  of  effect- 
the  said  vessel  in  the  said  policy  mentioned.    And  that  the  |!!>ficyf  the^ 
id  bill  had  been  sent  from  Seville  on  or  about  the  17th  day  ^S^hV^^^'' 

«)  See  Wake  v,  Atty,  4  Taunt,  loss  :  and  it  was  held  that  the  jury 

|»  where  a  broker  in  pursuance  were  warranted  in  finding  that  this 

[Uotmctions  effected  a  policy  at  was  not  a  sufiScient  want  of  dili- 

iKHe  when  a  letter  lay  on  his  gence  to  avoid  the  policy. 

unopened  at  the  Coal  Ex-  (6)  13M.  &W.655.. 
^ge,  acquainting  him  with  the 
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Se?aie,  in  of  January,  184^,  and  had  arrived  in  London  on  or  about  th  « 

Spain,  had 

drawn  a  cer-  Slat  day  of  that  month,  which  said  matters,  having  reference 

d^^memente^  to  the  ordinary  practice  and  usages  of  trade  and  trad^ 
dbi^^dnd.  behalf,  and  with  reference  to  the  times  that  hi^ 

ingwithaveri-  respectively  elapsed  between  the  date  of  the  said  bill, 

Replication,  departure  from  SeviUe,  its  arrival  in  London,  and  the  tictii 

tibe^^'uie^^  of  effecting  the  said  policy,  and  having  reference  also  to  the 

p^t^edTSc  fact  ^'^"T  ^u^a^ion  of  a  voyage  firom  SeviUe  to  London,  wen 

of  the  drawing  material  to  the  risk  in  the  said  policy  mentioned,  and  mould 

^^^tai^^  hAve  raised  the  rate  of  premium  at  which  the  said  pdicf 

fowad tobo''^  could  have  been  effected,  and  ought  to  have  been  comroum- 

material,  and  cated  by  the  plaintiff  to  the  defendant;  and  this  the  defendant 

that  it  was  . 

known  to  the  is  ready  to  verify,  &c.  ' 

Sh^p^cy^^^  ^^^^  P'^^      plaintiff  replied  de  injurid,  on  which  iisue 

effected : —  ioiued. 
Held  (dubi.  J"*"«^u. 

tante  Pollock,  At  the  trial  before  Polloci,  C.  B.,  at  the  London  Sitti^ 
^'e  dJsndant  I^^t  Term,  the  following  facts  were  proved  in  evidence:— 

^^^^^""^  The  ship  Fanny,  of  which  the  plaintiff  was  the  owner,  « 

eridcnceof  the  chartered  by  M* Andrew  ^  Son,  of  London,  in  September ^ 


cation  to  him  1841,  ou  a  voyage  from  Semite,  in  Spain,  to  London.  A  ship 
i'SrI'S  hC  caUed  the  Heroine,  which  sailed  from  SeviUe  on  the  8tli 
P^^'^  January,  arrived  at  London  on  the  ^rd  of  January,  184?, 

and  the  plaintiff,  on  going  on  board  of  her,  was  informed  thai 
she  had  sailed  from  Seville  on  the  8th,  leaving  the  Faimff 
there  loading,  and  nearly  ready  to  sail.  On  the  3Ist» 
*  Andrew  ^  Son  received  intelligence  from  SeviUe  of  th« 
Fanny  having  sailed  on  the  1  Ith,  and  they  received  by  po»^ 
a  bill  drawn  on  the  1 1  tb,  at  SeviUe,  by  the  master,  for  the 
disbursements  of  the  ship  at  that  port  These  circumstance^ 
they  communicated  to  the  plaintiff.  On  the  ^Ist  of  Febt vary p 
the  plaintiff  acquainted  hb  broker  with  the  fact  of  the  bill 
having  been  received  from  SeviUe,  and  directed  him  to  effect 
an  insurance  of  the  Fanny  on  her  homeward  voyage.  The 
insurance  was  accordingly  effected  by  the  broker,  on  the  same 
day,  with  the  defendant,  an  underwriter  at  Lloyd*s,  but  it  did 
not  appear  that  he  mentioned  the  receipt  of  the  bill,  and  he 
stated  at  the  trial  that  he  himself  was  unacquainted  with  the 
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te  of  it.  The  Famy  never  arrived,  and  assuming  that 
s  sailed  on  the  11th,  she  was,  according  to  the  time  oc* 
pied  in  the  voyage  from  Seville  to  London^  a  missing 
ip  at  the  time  the  insurance  was  effected.  It  did  not  dis- 
ctly  appear  in  what  manner  the  case  was  left  to  the  jury, 
t  they  found  in  the  first  instance  a  general  verdict  for  the 
fendant.  Afterwards,  in  reply  to  a  question  from  the 
irned  Judge,  they  said  they  thought  the  drawing  of  the 
11  was  a  material  fact  for  the  defendant  to  have  known. 
It  that  there  was  no  evidence  before  them  on  which  they 
luld  decide  whether  that  fact  was  or  was  not  communi- 
ited  to  him.  The  Chief  Baron  then  directed  the  verdict 
>  be  entered  for  the  plaintiff  on  all  the  issues,  with  leave 
the  defendant  to  move  the  Court,  in  order  that  the  verdict 
lould  ultimately  be  entered  on  the  seventh  plea  as  the 
njxi  should  think  right  under  all  the  circumstances  of  the 
9c.  A  rule  to  shew  cause  why  the  verdict  should  not  be 
tered  for  the  defendant  on  the  issue  raised  by  the  seventh 
^  having  accordingly  been  obtained. 
The  counsel  for  the  plaintiff  contended,  that  in  this  case 
e  jury  have  found  that  it  was  a  fact  material  for  the  defend- 
it  to  have  known  that  this  bill  was  drawn  at  Seville  on 
e  Mih  o{  January ;  and  they  were  right  in  so  doing.  It 
18  a  fair  inference  from  the  drawing  of  the  bill  that  the 
iding  of  the  vessel  was  nearly  completed,  which  would 
L  the  probable  time  of  her  sailing.  But  the  question  is 
iiether,  upon  the  pleadings  in  this  case,  the  onus  of  proving 
lat  he  had  communicated  that  material  fact  to  the  dcfend- 
it  lay  upon  the  plaintiff,  or  whether  it  lay  on  the  defendant 
» shew  that  it  had  not  been  communicated  to  him.  Now, 
le  aeventh  plea,  on  which  the  question  arises,  is  a  plain 
onfession  and  avoidance,  and  concludes  with  a  verification  ; 
Dd  therefore,  the  burthen  of  proving  the  allegations  con- 
^ii^  in  it  lay  on  the  party  pleading  them ;  and  one  of  those 
legations  is,  that  the  plaintiff  wrongfully  and  improperly 
^■^cealed  from  the  defendant  certain  facts  and  information  . 
^ich  the  plaintiff  then  knew  and  had  received.  The 
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defendant  ought  not  only  to  prove,  that  such  material  bets 
existed,  to  the  knowledge  of  the  plaintiff,  but  to  give  some 
reasonable  evidence  to  shew  that  they  were  not  commani- 
cated  to  him,  or  that  he  had  no  notice  of  the  facts  so  allied 
to  have  been  concealed.  It  is  a  rule  that  fraud  is  not  to  be 
presumed,  but  must  be  proved,  and  the  same  rule  will  apply 
to  suppression  of  facts.  The  ordinary  rule  is,  that  if  the 
plaintiff  produces  and  proves  the  contract,  it  is  for  die 
defendant  to  make  out  that  it  is  invaUd.  This  plea  contains 
no  traverse  of  any  fact  which  the  plaintiff  was  bound  to 
establish ;  but  the  allegations  in  it  are  of  facta  and  drcom- 
stances  which  the  defendant  was  bound  to  affirm  by  evidence. 
If  a  party  wishes  a  contract  to  be  dependent  upon  a  condi- 
tion, he  must  take  care  that  it  is  made  a  condition  precedent 
to  the  contract  itself,  otherwise  it  cannot  be  vitiated  except 
by  shewing  fraud.  The  judgment  of  Parte,  B.,  in  the  case 
of  Comfoot  V.  Fowke  (a),  shews  that  a  misrepresentation  not 
embodied  in  the  contract  cannot  vitiate  it,  except  it  be 
fraudulently  made.  Parke,  B. — I  have  not  the  least  doubt 
about  it,  except  in  the  case  of  insurance,  which  is  a  contract 
uberritnie  Jidei,  vitiated  not  only  by  the  slightest  fraud,  but 
by  any  misrepresentation  or  concealment  of  material  iact^ 
which  are  deemed  equivalent  to  fraud.  But  there  is  a  venr 
learned  treatise  (b)  by  an  American  lawyer,  Mr.  Duerr,  b 
which  he  dissents  from  the  common  notion  that  misrepreaeo- 
tation  vitiates  policies  on  the  ground  of  its  being  a  species  of 
fraud. 

The  counsel  for  the  defendant  contended,  that  the  assured 
was  bound  to  communicate  this  fact  to  the  underwriters^  and 
the  onus  of  shewing  that  he  did  so  lay  upon  hinu  But  if  not, 
the  jury  have  in  effect  found  that  it  was  not  communicated,  h 
is  clear  that  this  non-communication  of  a  material  fact  totke 
underwriter  avoids  the  policy,  and  it  is  not  necessary  (or  tU 
purpose  that  there  should  be  fraud :  Gladstone  v.  Kmg  (4 

(a)  6  M.  &  W.  358.  ances,  by  John  Duerr,  LLD. 

*    (6)  A  Lecture  on  the  Latv  of    sellor  at  Law.    New  Yoik, 
Representations  in  Marine  Insur-       (e)  1  M.  &Selw.35. 
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irley  Wilkinson  (a),  Fitzherbert  v.  Mather  (fr).  In  the 
iter  case  it  was  held,  that  any  person  acting  by  the  orders 
the  insured,  and  who  is  in  anywise  instrumental  in  pro- 
ring  the  insurance,  is  bound  to  disclose  all  he  knows  to  the 
iderwriter  before  the  policy  is  effected ;  and  that  when  any 
Brepresentation  arises  from  his  fraud  or  negligence,  the 
ilicy  is  void.  The  principle  upon  which  a  policy  is  avoided 
I  the  ground  of  the  concealment  of  a  material  fact,  is  one 
lich  is  not  applicable  to  any  other  contract.  In  other  cases 
e  party  is  capable  of  judging  for  himself,  but  in  the  case 
a  policy  the  contract  is  founded  on  the  representation  of 
e  assured,  and  it  is  on  that  ground  that  an  implied  warranty 
iS  been  introduced,  that  the  assured  or  his  agent  has  com- 
anicated  every  thing  connected  with  the  risk.  The  policy 
iplies  that  there  is  no  extraordinary  circumstance  or  ma- 
rial  fact  not  communicated,  which  at  all  alters  the  nature 
the  risk,  and  that  the  assured  has  no  knowledge  which 
[ects  the  risk  which  he  does  not  communicate ;  and  he  con- 
ftcts  that  there  is  none.  Then  if  it  be  shewn  that  there  is 
ch  a  material  fact,  it  is  for  the  assured  to  shew  that  he 
mmunicated  it*  There  are  two  questions  which  always 
ise  in  cases  of  this  kind,  namely,  did  a  fact  exist  which  was 
lown  to  the  assured  or  his  agents,  and  was  it  communicated 
the  underwriter  ?  Alderson,  B. — The  assured  is  bound 
put  the  underwriter  in  the  same  situation  with  respect  to 
lowledge  as  he  is  in  himself. 

Parke,  B. — If  it  is  not  perfectly  clear  what  the  jury  in- 
mded  by  the  verdict  they  have  given,  or  what  was  the  point 
ut  to  them  by  the  Lord  Chief  Baron,  there  ought  to  be  a 
ew  trial,  for  it  is  quite  clear  that  the  verdict  cannot  be 
Dtered  for  the  plaintiff*  upon  the  case  as  it  now  stands.  My 
vesent  impression  certainly  is,  that,  with  respect  to  the 
legations  contained  in  this  plea,  the  burthen  of  proof  lay  on 
^  defendant,  and  that  he  was  bound  to  give  some  evidence 
^the  non-communication,  at  the  time  he  effected  the  policy, 


(a)  Dong.  306,  ante,  p.  613. 


ib)  1 T.  R.  13,  ante,  p.  614. 
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of  the  fact  which  the  jury  have  found  to  be  a  material  one  ^ 
hun  to  know ;  for,  although  this  allegation  is  negative  in  J 
terms,  still,  as  it  was  the  duty  of  the  assured  to  make  tVi^ 
conjmunication,  either  upon  the  principle  that  every  policy  j 
based  on  the  supposed  existence  of  a  certain  state  of  facta^ 
or  on  the  ground  that  insurance  is  a  contract  uberrinuE  fidei, 
I  think  some  evidence  ought  to  have  been  given  by  the  de- 
fendant, to  shew  that  that  material  communication  was  not 
made  to  him.    Generally  speaking,  the  mere  fact  of  sab- 
scribing  the  policy  would  be  sufficient  evidence,  in  a  case  like 
the  present;  no  prudent  man,  with  such  information  as  the 
plamtiff  was  here  possessed  of,  namely,  that  the  ship  which 
it  was  proposed  to  uisure  had  sailed  from  a  port  for  so  long 
a  period  as  to  be  a  missing  ship,  would  have  executed  a 
policy  of  insurance  on  her.   In  this  present  case  no  doabt 
can  exist  that  no  such  communication  was  made  to  the  UDde^ 
writer,  for  the  natural  channel  for  it  to  come  through  would 
be  the  broker,  who  swore  that  he  himself  was  ignorant  of  the 
date  of  the  bilL   That  was  enough  to  cast  the  burden  of 
proof  on  the  other  side ;  and  I  think  the  jury,  in  the  absence 
of  evidence  to  the  contrary,  would  be  bound  to  find  that  the 
fact  in  question  was  not  communicated,  and  consequently, 
they  would  be  amply  justified  in  finding  their  verdict  for  the 
defendant.    I,  however^  entertain  some  doubt,  whether  my 
Lord  Chief  Baron,  by  the  mode  in  which  he  left  the  case  to 
the  jury,  did  not  cast  the  onus  probandi  on  the  wrong  party  « 
and  whether  they,  in  their  finding,  did  not  adopt  that  vieir 
It  is  only  on  those  grounds  that  I  think  there  ought  to  be  0 
new  trial,  because  I  think  the  plaintiff*  is  not  entitled  to  ^ 
verdict  on  the  evidence  before  us. 

Alderson,  B. — I  am  of  the  same  opinion,  and  think  it  deft.  ^ 
that  the  issue  upon  this  plea  lay  on  the  defendant  It 
a  necessary  averment  in  the  plea,  that  the  communication 
question  was  not  made.  I  take  this  plea  to  amount,  as  tb^ 
plaintiff^s  counsel  has  fairly  argued,  to  four  propositions:- — " 
first,  that  the  facts  relied  on  really  existed ;  secondly,  tbattk^ 
knowledge  of  them  was  material  to  the  underwriter,  inasmncrl^ 
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w  it  would  have  a  tendency  to  raise  or  lower  the  premium  on 
policy  about  to  be  made ;  thirdly,  that  those  facts  were 
^Hown  to  the  plaintiff;  and  fourthly,  that  they  were  not  com- 
municated to  the  defendant.   The  defendant  must  make  out 
^>ery  one  of  those  propositions, — namely,  that  the  facts  stated 
^ere  true,  that  they  were  material,  and  within  the  know- 
ledge of  the  plaintifi^  and  that  they  were  not  communicated 
to  himself.   The  onus  probandi  in  this  case  rests  on  the  same 
principle  as  that  in  actions  upon  bills  of  exchange,  when  the 
latter  are  properly  examined.   Take  the  case  of  an  action  by 
the  holder  against  the  acceptor  of  a  bill  oi  exchange ;  where 
the  declaratbn  alleges,  that  such  a  person  drew  his  bill  of 
exchange,  which  was  accepted  by  the  defendant,  and  in- 
dorsed by  the  drawer  to  A.,  who  indorsed  it  to  the  holder ; 
and  the  defendant  pleads,  that,  as  between  himself  and  the 
drawer,  the  bill  was  an  accommodation  bill,  and  denies  that 
the  indorsements  from  the  drawer  to  A.,  and  from  A.  to  the 
holder,  were  indorsements  for  value ;  to  which  the  plaintiff 
replies  de  injurid  ;  in  that  case  the  defendant  must  prove  all 
the  averments  in  the  plea.    If  he  merely  proves  that  the  bill 
was  an  accommodation  bill,  that  does  not  satisfy  the  jury  of 
the  truth  of  the  allegation  that  the  indorsements  were  without 
value,  which  would  otherwise  be  inferred  from  those  indorse- 
ments themselves.  Indorsement  means  such  an  act  as  enables 
Cbe  party  to  whom  the  bill  is  given  to  raise  money  on  it. 
Cmsequently,  the  fact  of  the  bill  being  an  accommodation 
ImB,  does  not  raise  any  inference  that  the  indorsements  were 
not  for  value,  and  so  the  defendant  does  not  mwitain  that 
IMurt  of  his  plea,  the  burden  of  proving  which  lay  on  him. 
Sut  take  the  case  of  fraud ; — where  the  defendant,  who  is 
Mied  upon  a  bill  of  exchange,  pleads  that  it  was  obtained 
fitua  the  drawer  by  fraud  on  the  part  of  A.,  and  that  A. 
^hcQ  indorsed  it  to  the  holder;  there  proof  of  the  fraud 
''Sliders  it  highly  probable  that  A.,  who  has  obtained  the  bill 
the  drawer  by  fraud,  and  has  not  been  able  to  get  any- 
^'^g  from  him,  would  hand  it  over  to  some  one  else,  to  be 
^  conduit-pipe  for  obtaining  value  for  it^  That  raises 
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a  presumption,  until  some  answer  is  given,  that  there  ha 
been  no  indorsement  for  value,  and  casts  upon  the  plamdSI 
after  this  general  evidence,  the  necessity  of  negativing  that 
presumption,  and  of  shewing  that,  although  the  above  in- 
ference might  fairly  be  made  from  the  fact  of  there  being 
fraud  in  the  original  inception  of  the  bill,  value  has  ia  &ct 
been  given  for  it  by  the  indorsee.    In  both  these  cases,  the 
issue  is  alike  on  the  defendant,  but  in  the  latter  of  them  be 
discharges  his  duty  by  giving  general  evidence  in  support  of 
his  plea,  while  in  the  former  he  does  not.    In  a  case  like  the 
present,  slender  evidence  of  a  material  conununication  not 
having  been  made  is  all  that  can  be  required  from  a  d^ 
fendant.    Suppose  the  case  to  be  that  the  ship  about  to  be  , 
insured  was  burnt,  and  that  the  plaintiff  knew  of  it  at  tk 
time  he  effected  the  insurance.    No  one  could  have  aof 
doubt  whether  such  a  fact  as  that  had  been  communicate! 
to  the  defendant  or  not ;  and  proof  of  the  fact  itself  wooU 
be  reasonable  evidence  to  shew  that  it  had  not  been  conio>> 
nicated,  because  the  absurdity  of  such  an  insurance  is  0 
great,  that  you  would  naturally  conclude  that  the  insurer 
could  not  be  aware  of  the  fact  of  the  ship's  destruction  bjfo 
when  he  executed  the  policy.   So  here,  it  is  almost  imposobk 
to  believe  that  the  defendant  would  have  insured  this  slii|^ 
had  he  known  that  she  had  sailed  from  Seville  so  bf 
before,  that  she  must  be  considered  as  a  missing  ship  it 
the  time  the  poUcy  was  effected.    It  was  proved  affirmatiTel; 
that  the  time  of  her  sailing  was  communicated  to  the  pUiotiC 
and  that  is  sufficient  to  require  some  affirmative  evidence 
from  him,  to  shew  that  it  was  also  communicated  to  the 
fendant.    If  I  am  to  consider  myself  as  sitting  here  tf^ 
juryman,  I  have  no  hesitation  in  saying  that  the  verdict 
right.    But  I  am  not  in  that  position,  and  the  question 
our  consideration  is,  have  the  jury  distinctly  understood  ^  ^ 
view  of  the  question,  and  of  the  evidence  affecting  ^ 
if  there  exist  any  reasonable  doubt  about  that,  it  is  t 
that  the  case  should  go  again  to  a  jury,  in  order  that  the  ' 
whole  matter «inay  be  fairly  put  to  them;  when  perltfF 
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Ate  plaintiff  may  be  able  to  give  some  reasonable  evidence  to 
^but  the  inference  of  non-communication. 

Pollock,  C.  B.— I  also  think  there  ought  to  be  a  new  trial, 
^  the  finding  of  the  jury  was  imperfect.  The  verdict  for 
Uie  pbuntiff,  which  was  delivered  in  the  first  instance,  was 
^'tbdrawn  by  the  subsequent  special  finding  of  the  jury. 
7hat  ultimate  finding  was,  that  there  was  no  evidence  for 
them  to  act  upon,  and  there  was  no  finding  upon  the  ques- 
tion whether  the  material  fact  stated  on  the  plea  was  commu- 
nicated to  the  underwriter  or  not.  I  at  the  time  acted  on  the 
impression  that  I  should  reserve  the  question  now  before  us 
for  further  consideration,  without,  at  the  moment,  expressing 
any  opinion  on  the  point.  I  certainly  do  not  feel  the  same 
absence  of  doubt  which  has  been  expressed  by  the  other 
members  of  the  Court,  as  to  the  question  on  whom  the 
burden  of  proof  lay  in  this  case.  It  is  sufficient,  however, 
For  me  to  say  that  there  must  be  a  new  trial,  on  account  of 
the  imperfect  finding  of  the  jury ;  and,  under  all  the  circum- 
Btances,  I  think  it  ought  to  be  without  costs.  Rule  absolute 
for  a  new  trial  (a). 

From  these  cases,  the  principle,  which  we  sought  to  es- 
tablish, is  evident,  pix.,  that  whether  the  fraud  or  misrepre- 
sentadon  be  the  act-of  the  insured,  or  of  his  agent,  the  policy 
is  void,  and  the  contract  between  the  parties  is  vacated  and 
annulled. 

It  remains  to  be  considered  on  this  subject,  whether  by  the  Whether  the 
law  of  England  the  premium  is  to  be  returned  to  the  assured  to  0^11^11^'^ " 
where  the  contract  is  void  on  the  ground  of  fraud,  and  con- 

^  '  premiam  where 

Mqtiendy  no  risk  run :  and  whether  the  underwriter  is  liable  ^  ^^aud  is 
to  an  action  if  he  refuse  to  refund  ?  SbTiuBU]^!^ 

(a)  Tlie  Lord  Chief  Baron  af-  presumed;  and  thai,  in  all  cases 

'^'Waxds  referred  the  Reporters  to  where  the  affinnatiye  would  be  pre- 

^  case  of  Williams  v.  East  India  sumed,  the  party  pleading  no  no^ 

^Wpany,  3  East,  192,  which  had  tice  must  give  some  evidence  of 

^  been  cited  upon  the  arg^ent.  the  negative,  and  that  the  best 

It  Wat  there  hdd,  that  wherever  evidence  of  which  the  nature  of 

^  not  giving  notice  of  a  fact  would  the  thing  was  capable. 
^  criminal,  the  notice  would  he 

8  S 
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1.  ByOrdman-  By  the  ordinances  of  France  it  is  declared,  that  if  fraud 
^  ^  shall  be  proved  against  the  assured,  he  shall  be  obliged  to 

restore  whatever  he  may  have  received  from  the  underwriteTi 
and,  in  addition,  to  pay  double  the  premium.  And  if  the 
fraud  be  proved  against  the  imderwriter,  he  must  return  the 
premium,  and  pay  the  assured  double  the  sum  insured. 
Valin.  Valm,  in  his  commentaries  upon  these  ordinances,  jusdy 

observes,  that  if  the  offence  is  fiilly  proved  against  the 
assured,  his  punishment  is  too  small,  and  that  the  punish- 
ment of  the  assured  and  assurer  is  nearly  equal,  although  the 
crime  is  greater  when  the  premium  and  the  value  of  the  pro- 
perty is  considered  (a).  It  seems  to  be  difficult  to  distinguiik 
the  crime  of  the  assured  and  the  assurer,  as  if  it  were  to  hate 
been  punished  by  a  criminal  law,  the  pecuniary  amount  would 
scarcely  enter  into  the  consideration,  for  the  moral  ofienoe  ii 
the  same,  though  the  gain  by  the  fraud  may  be  greater  is 
the  one  case  than  in  the  other.  And,  therefore,  as  the  edidi 
of  France  make  a  money  recompense  matter  of  it  to  the 
injured  party,  considering  the  risks  both  run  of  suffering 
through  fraudulent  concealment  and  misrepresentations,  they 
declare  as  the  punishment  to  each  individually,  to  pay  double 
the  sum  which  the  other  respectively  would  have  received  is 
case  the  contract  had  been  fair,  and  a  return  in  one  case  of 
the  money  received,  and  in  the  other  case  to  pay  the  double 
of  the  sum  insured. 

2.  By  the  Law  In  this  country  there  was  no  decision  in  the  Courts  of  hw 
of  England.         ^ome  time,  and  no  legislative  enactment  upon  the  subject' 

but  in  the  Court  of  Chancery,  where  the  underwriters  hate 
been  relieved  from  their  payments,  the  decree  directed  tk 
premium  to  be  returned, 
mere  the         Thus  in  the  case  of  Whittingham  v.  Thombarottgh(b),i^ 
EJ^Sfhldof        year  1690,  the  defendant  and  others  had  come  to  lie 
the  assured,     insurance  office,  and  brought  a  policy  for  insuring  the  life 

the  premium  w         •       v  »     ^  , 

was  decreed  to  One  Horwell  (upou  whosc  life  they  had  no  concern  or  interat 
be  returned,     depending)  for  a  year ;  and  the  policy  ran  whether  interesleJ 


(a)  2  Valin,  96.         (6)  Prec.  in  Chanc.  20,  and  3  Yen.  S0& 
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or  not  interested  9  at  a  premium  of  51  per  cent.  They  took 
this  way  of  drawing  in  subscribers :  they  agreed  with  one 
Marwood,  a  known  merchant  upon  the  Exchange^  and  a 
leading  roan  in  such  cases>  to  subscribe  first;  but  in  case 
Horwell  died  within  the  year>  Marwood  was  to  lose  nothing, 
but,  on  the  contrary,  was  to  share  what  should  be  gained 
firom  the  other  subscribers.  Upon  the  credit  of  Marwood's 
subscribing,  several  others  (who  had  inquired  of  Marwood 
about  Horwell,  who  was  his  neighbour)  subscribed  likewise. 
Horwell  lived  about  four  months,  and  then  died;  and  this 
bill  was  brought  to  be  relieved  against  the  policy  :  and  this 
matter  being  all  confessed  by  the  answer,  the  Court  decreed 
the  policy  to  be  delivered  up,  and  the  premium  to  be  repaid. 

So  also  in  the  case  of  Da  Costa  v.  Scandret  (a)  which  has 
already  been  cited  in  a  former  part  of  this  section,  Lord 
Macclesfield,  although  he  held  the  policy  to  be  void,  on  the 
p^nnd  of  fraud,  decreed  the  premium  to  be  returned  to  the 
insured. 

It  is  true,  that  during  the  argument  in  the  case  next  to  be 
quoted,  the  counsel  cited  a  case  of  Racket  v.  HoUingburtfy  in 
Mrhich  the  Master  of  the  Rolls  had  been  of  a  different  opinion 
from  that  delivered  in  the  two  preceding  cases.  But  Lord 
lUtansfield  said,  that  there  must  be  some  mistake  in  reciting 
the  case  before  the  Master  of  the  Rolls,  for  the  practice  of 
tie  Court  of  Chancery  was  certainly  agreeable  to  the  two 
former  cases. 

The  case  in  which  this  observation  was  made,  was  Wilson  Where  in  an 
Ducket  (6),  in  an  action  on  a  policy  of  insurance  on  a  ship,        If  m^nr. 
^th  a  count  of  a  general  indebitatus  assumpsit  for  money  » 

•  .11        ,../«,  /i  count  for  mo- 

and  received  to  the  plamtiiTs  use,  and  damages  were  neyhadand 
aid  at  98/.    The  trial  was  had,  under  a  decree  of  the  Court  waa  hdw'to^^ 
f  Chancery,  where  the  now  defendant,  the  insurer,  being 
^re  complainant,  had  offered  to  pay  back  the  premium,        of  the 
l^ich  was  10/.    No  money  was,  in  the  present  case,  paid  tihatAo 
^t€>  Court,  though  the  usual  course  in  these  cases  is  for  the  ^chllSs^^ 


<«)  2  P.  Wms.  170.    Vide  ante,  p.  577.  (fO  3  Burr.  1361. 

ss  2 


628 


Of  Fraud  %n  PoUcicM.  [part  ii. 


oflbred  to  pay 
back  the  pre- 
mium, the 
Court  held  this 
to  amount  to 
the  same  as  if 
the  premium 
had  been 
brought  into 
Court  in  the 
present  action, 
and  the  plain- 
tiff had  a  ver- 
dict for  the 
amount  of  the 
premium. 


Where  it  was 
clear  that  the 
assured  had 
heard  of  the 
loss  before  an 
order  was  given 


defendant,  the  insurer,  to  bring  the  premium  into  Court 
The  jury  found  a  verdict  for  the  plaintiff,  for  the  ten  pounds' 
premium,  on  the  count  for  money  had  and  received  to  his  use, 
although  they  were  of  opinion  against  the  policy,  upon  the 
foot  of  fraud,  and  found  against  it,  as  being  fraudulent.  In 
fact,  the  first  underwriter  was  only  a  decoyduck,  to  induce 
other  persons  to  underwrite  the  policy;  and  it  had  been 
previously  agreed  between  the  insured  and  him,  that  he 
should  r)ot  be  bound  by  signing  the  policy,  which  this  Court 
considered  as  a  fraud,  and  therefore  that  the  jury  had  giveo 
a  right  verdict  in  finding  the  policy  fraudulent.  With  the 
concurrence  of  Lord  Mansfield  (before  whom  this  cause  was 
tried)  and  of  the  counsel  on  both  sides,  it  was  agreed  to 
bring  this  question  before  the  Court,  whether,  upon  a  policy 
of  insurance  being  found  fraudulent,  the  premium  should  be 
returned  to  the  plaintiff  (the  insured),  or  retained  by  the 
defendant  (the  insurer)?  The  cases  above-mentioned  were 
quoted  by  the  counsel  for  the  plaintiff ;  but  they  being  all  io 
Chancery,  Lord  Mansfield  said,  he  wanted  to  know  whether 
there  was  any  common  law  determination  to  the  same  effect 
As  it  did  not  appear  that  there  was,  his  Lordship  said,  it  was 
plain  what  must  be  done  in  this  case  ;  for  he  looked  upon  the 
offer  made  by  the  complainant's  bill  in  equity,  to  be  the  same 
thing  as  if  the  money  had  actually  been  brought  into  Court 
in  the  present  case. 

But  although  the  common  law  had  been  so  silent  upon  the 
subject,  as  not  to  lay  down  any  general  rule,  and  although 
in  all  the  cases  stated  the  premium  was  restored,  yet  if  the 
fraud  is  notorious,  palpable,  and  gross  in  its  nature,  the  Court 
may  order,  and  has  ordered,  the  underwriter  to  retain  the 
premium. 

Thus  in  Tifler  v.  Home  (a),  where  an  action  was  brought 
by  the  insured  to  recover  150/.,  being  the  amount  of  the 
defendant's  subscription,  the  ground  of  refusal  was,  that  the 
insurance  was  fraudulent;  and  that  the  plaintiff  knew  of  the 


(a)  Sit  at  Guild,  after  Hil.  1785. 


See  Park  Int.  455. 
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ss  of  the  ship  at  the  time  of  effecting  the  policy.    The  ^^"'^^'^^ 

lUiuel  for  the  plaintiff*  were  under  the  necessity  of  admitting  the  premium 

at  their  client  had  made  some  fraudulent  insurances  upon  deUvt^UdL. 

is  very  ship,  subsequent  to  the  one  now  in  dispute,  but 

intended  that  the  news  of  the  loss  of  the  ship  had  not 

rived  till  after  this  particular  one  was  made.  The  evidence, 

iwever,  was  so  strong  as  easily  to  convince  the  jury  that 

e  plaintiff*  had  received  information  of  the  loss  before  the 

der  for  making  the  insurance  was  given  to  the  broker ;  and 

ey  found  a  verdict  for  the  defendant. 

Lord  Mansfield  said, — The  fraud  was  so  gross,  that  the 

emium  should  not  be  recovered  from  the  underwriter." 

At  last  this  great  question  came  to  be  expressly  decided  Inallcaaesof 

^  actual  fraud  oil 

the  case  of  Chapman  and  Others  y.  Frcuer  (a),  where  the  part  of  the 

e  agent  of  the  assured  only  had  been  the  guilty  person,  ^e^lJ^^haU 

td  the  whole  Court  of  King's  Bench  were  of  opinion,  that 

all  cases  of  actual  fraud  on  the  part  of  the  assured  or  his 

;ent,  the  underwriter  might  retain  the  premium. 

If  a  policy  be  avoided  on  account  of  a  misrepresentation  Otherwiso 

ade  without  any  fraud,  the  assured  is  entitled  to  a  return  ^^voided^y 

premium  {Feise  v.  Parkinson)  (ft).  "^^^^^ 

It  is  to  be  observed  that  it  has  been  laid  down  as  clear  <^ual  fraud. 

w  that,  if  the  underwriter  has  been  guilty  of  fraud,  an 

tion  lies  against  him,  at  the  suit  of  the  insured,  to  recover 

e  premium.    Thus  it  was  said  by  Lord  Mansfield,  in  the  If  the  under. 

ic  of  Carter  v.  Boehm  (c),  which  has  already  been  quoted  of^ihSS 

large  in  this  section : — **  The  policy  would  be  void  against  J^^^^**]^^ 

t  underwriter  if  hexoncealed  anything;  as,  if  he  insured  a  to  recover  the 

p  on  her  voyage,  which  he  privately  knew  to  be  arrived, 

3.  an  action  would  lie  to  recover  the  premium." 

By  several  of  the  foreign  ordinances  the  punishment  of  By  several 

ud  in  matters  of  insurance  is  exceedingly  severe.  By  those  niJ^Sj^ 

Amsterdam  it  is  declared,  "That  as  contracts  of  insurance  |n  matters  of 

insurance  is 

^  contracts  of  good  faith,  wherein  no  fraud  or  deceit  ought  the  subject  of 


B.  R.  Trin.  33  Geo.  3.  Park  (6)  4  Taunt  640. 
-  456.  (c)  3  Burr.  1909. 
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to  take  place,  in  case  it  be  found  that  the  insured  or  insurers, 
captains,  shippers,  pilots,  or  others,  used  frauds  deceit,  or 
craft,  they  shall  not  only  forfeit  by  their  deceit  and  craft,  but 
shall  also  be  liable  to  the  loss  and  damage  occasioned  thereby, 
and  be  corporally  punished  for  a  terror  and  example  to  others, 
even  with  death,  as  pirates  and  manifest  thieves,  if  it  be 
found  that  they  have  used  notorious  malversation  or  craft"  (a). 
The  ordinances  of  Middleburg  contain  a  provision  exacdy  b 
the  same  words.  At  Stockholm^  also,  it  has  been  decUied 
that  such  an  offender,  besides  restitution  to  the  party  injured, 
shall,  according  to  the  circumstances  of  every  particular  affiur, 
be  punished  in  his  estate,  honour,  and  life  (6). 

Frauds  in  contracts  of  insurances  have  not  as  yet  had  any 
punishment  affixed  to  them  by  the  laws  of  England^  that  I 
have  been  able  to  learn;  but  there  are  one  or  two  cases 
which  have  been  declared  to  be  felonious  by  positive  statutes 
where  the  act  committed  has  been  to  the  prejudice  of  tie 
underwriters  (c). 


SECTION  IL 

OF  ILLEGAL  VOYAGES. 

Where  an  ALTHOUGH  a  great  deal  has  been  said  in  the  preceding prt 
madeonavoy-  of  this  Treatise  of  voyages  in  general,  nothing  has  been  said 
wSiibked*^^    about  any  illegality  that  might  affi?ct  the  voyage  and  render 

by  the  com-     it  void.    I  shall,  therefore,  in  this  section,  proceed  to  shot 

mon,  8Utute»  ,  '  *  .... 

or  maritime     that  in  many  instances  a  voyage  which  is  prohibited  b;  toe 

is  void!*         laws  of  the  country,  renders  every  insurance  on  it  void,  ani 

the  policy  of  no  effect.  And  the  rule  is  this,    that  whenefff 

an  insurance  is  made  on  a  voyage  expressly  prohibited  by  the 

common,  statute,  or  maritime  law  of  the  country,  the  polN^ji* 

of  no  effect.    The  principle  upon  which  such  a  regulation 


(a)  Ord.  of  Amsterdam,  art.  56;  288. 
2  Mag.  146.  (c)  See  1  Vict.  c.  89,  «• 

(6)  Art.  30 ;  2  Mag.  76 ;  2  Mag.     p.  346. 


SCT,  II.]  Of  Illegal  Voya^.  631 

^vnded,  is  not  peculiar  to  this  kind  of  contract;  for  it  is 
^thing  more  than  that  which  destroys  all  contracts  what- 
>eyer :  that  men  can  never  be  presumed  to  make  an  agree- 
Bent  fiirbidden  by  the  laws ;  and  if  they  should  attempt  such 
L  fliingi  it  is  invalid,  and  will  not  receive  the  assistance  of  a 
Court  of  Justice  to  carry  it  into  execution*"  (a). 

1.  The  most  material  case  upon  this  point  is  that  of  Johnr 
ii(m  y.  Sutton  (b),  which  came  on  to  be  argued  in  the  year 
1779,  and  received  the  solemn  opinion  of  the  Court  of 
Sing's  Bench. 

It  was  an  action  on  a  policy  of  insurance  on  goods,  on  Where  an  in. 
loard  the  ship  Venus^    lost  or  not  lost,  at  and  from  London  npolTa 
o  New  Yori^  warranted  to  depart  with  convoy  from  the  ^J^rtedlo^ 
thannel  for  the  voyage."   The  cause  was  tried  before  Lord  New  York  in 

direct  contra- 

Mansfieldy  at  Guildhall,  and  a  verdict  was  found  for  the  vcntion  of  an 
plaintiff.    The  defendant  obtained  a  rule  to  show  cause  why  ^enu  ^Hdd, 
here  should  not  be  a  new  trial.    The  facts,  upon  his  Lord-  ^as'^i 
ihip's  report,  appeared  to  be  these : — The  ship  was  cleared  J^^^^J^^^ 
Tor  Halifax  and  New  York.    She  had  provisions  on  board,  not  liable. 
Mrhich  she  had  a  license  to  carry  to  New  York,  under  a  pro- 
riso  in  the  prohibitory  act  of  16  Geo.  3,  c.  5.  But  one-half  of 
the  cargo,  including  the  goods,  which  were  the  subject  of 
this  insurance,  was  not  licensed,  and  was  not  calculated  for 
the  Halifax  market,  but  for  New  York.    There  had  been  a 
proclamation  by  Sir  William  Howe  to  allow  the  entry  of 
unlicensed  goods  at  New  York ;  and  though  there  were  bonds 
usually  given  at  the  Custom  House  here,  by  which  the  captain 
engaged  to  carry  the  goods  to  Halifax,  those  bonds  were 
afterwards  cancelled,  on  producing  a  certificate  from  an  officer 
sppobted  for  that  purpose  at  New  York,  declaring  that  they 
vere  landed  there.  The  commander-in-chief  had  no  authority 
under  the  act  of  Parliament  to  issue  such  proclamation,  or  to 
lennit  the  exportation  of  unlicensed  goods.  The  Venus  was 
in  her  passage  to  New  York  by  an  American  privateer, 
'le  first  section  of  the  statute  prohibits  all  commerce  with 


(a)  See  Park  Ins.  p.  497. 


{h)  Doug.  254. 
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the  province  of  New  York,  (amongst  others),  and  confiscates 
all  ships  and  their  cargoes  which  shall  be  found  trading,  or 
going  to  or  coming  from  trading  with  them  (a).  In  section 
the  second  there  is  a  proviso,  excepting  ships  laden  with 
provisions  for  the  use  of  his  Majesty's  garrisons  or  fleets,  or 
for  the  inhabitants  of  any  town  possessed  by  bis  Majesty's 
troops,  provided  the  master  shall  produce  a  license  specifyii^ 
the  voyage,  &c.,  and  the  quantity  and  species  of  provisions; 
but  by  the  same  proviso  it  b  declared,  that  goods  not  licensed, 
found  on  board  such  ship,  shall  be  forfeited.  After  argument, 
upon  the  motion  for  a  new  trial, 

Lord  Mansfield  said — The  whole  of  the  plaintiff's  case 
goes  on  an  established  practice,  directly  against  an  act  of  Par- 
liament. If  the  defendant  did  not  know  that  the  goods  were 
unlicensed,  the  objection  is  fair  as  between  the  parties.  If 
he  did,  he  would  not  deserve  to  be  favoured.  But,  however 
that  may  be,  it  was  illegal  to  send  the  goods  to  New  Yort^ 
and,  in  pari  delicto^  potior  est  conditio  defendentis.  It  is 
impossible  to  bring  this  within  the  cases  cited  (6),  because 
here  there  was  a  direct  contravention  of  the  law  of  the  land." 
The  rule  for  a  new  trial  was  made  absolute. 
Where  aa  Upon  the  same  principle  it  was  that  in  the  cause  of  Camden 

'^oMmmcn  ym  ^fij  others  v.  Anderson  (c),  which  was  lonar  contested  in  the 
made  in  direct  rr.     »    t»  i 

contnfentioQ  Court  of  King  s  Bench,  and  afterwards  upon  a  writ  of  error 

sive  right  oir  in  the  Exchequer  Chamber,  the  underwriters  were  held 

to'^Sr^  not  liable,  the  insurance  in  that  case  being  made  in  direct 

b**9&^S"lv°^  contravention  of  the  exclusive  right  of  trading  granted  to  ther 

3.  c.  44,  the  *  Eost  India  Company  by  stat.  9  &  10  Wm.  3,  c.  44,  s.  81^ 
""^^hdd^bo        which  exclusive  right  had  never  for  one  moment  beer» 


dischirged.  suspended,  nor  had  that  statute  ever  ceased  to  be  an  existing 
law.  Indeed  the  principle  which  destroys  all  insurances  made 
on  ships  proceeding  on  illegal  voyages,  never  was  contested 
at  the  Bar  in  the  argument  of  the  above  cause ;  but  only  the 

(a)  16  Geo.  3,  c.  5.  tries,  of  which  more  will  be  Nukd 

(b)  These  were  cases  of  insur-  hereafter. 

ances  on  ships  tradiug  contrary  to        (c)  6  T.  R,  723  j  I  B.&  P.  ir3 
the  revenue  laws  of  foreign  coun- 
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ipplication  of  it  to  the  particular  case^  on  account  of  various 
itatutes  which  had  been  passed  and  repealed,  and  on  account 
>f  a  clai^  in  a  more  modern  statute,  which  it  was  supposed 
precluded  the  underwriters  from  setting  up  this  defence  (a). 
Sttt  no  man  attempted  to  argue  that  that  which  is  unlawful, 
md  a  public  wrong,  could  be  the  ground  of  an  action. 

Soon  after  the  above  decision,  a  case  of  Wilson    Mar*     ^  treaty 
■yurf  (6),  arose,  in  which  the  rights  of  the  East  IncUa  Com*  ^^^^^ 
MUiy,  as  far  as  they  were  affected  by  the  treaty  between  this 
KMintry  and  America,  came  to  be  discussed  in  an  action  on  a  are  permitted 
loUcy  of  insurance.  By  the  13th  article  of  that  treaty,  which  ^e^Britisb^ 
ras  confirmed  by  stat.  37  Geo.  3,  c.  97,  s.  22,  the  United  ^ij^oriw  » 

India.  And 

States  of  America  are  permitted  to  trade  to  and  from  the  a  voyage  is 

Briiish  territories  in  India.    But  it  was  contended,  notwith'*  inSmmoe  ou  it 

iCanding  the  treaty  and  statute,  that  the  insurance  in  question  TOt*dir«!t 

iraa  upon  an  illegal  voyage,  being  "  at  and  from  Bourdeaux  to  ^ro"  America 

to  Tndia»  l)itt 

Madeira  and  the  East  Indies,  and  back  to  America,^  whereas  circuitous 
the  treaty  meant  to  tolerate  no  other  trading  than  a  direct  Iher^uSS^", 
one  between  America  and  the  East  Indies :  and  also  it  was  although 

the  parties  ra- 

insisted,  that  Butler  and  Collet,  the  persons  for  whose  benefit  terested  in  the 

this  insurance  was  effected,  were  not  entitled  to  the  benefit  of  natural  bom 

the  treaty,  they  being  natural-bom  subjects  of  this  country,  but 

one  of  whom,  after  the  ratification  of  American  independence,  *^ 
,  ,  ,  domiciled  in 

had  gone  with  his  wife  and  family  to  reside  in  America,  has  America,  and 

p'^er  since  been  domiciled  there,  and  received  as  a  citizen  of  ^^tiUed^to  the 

ie  States  of  America,  and  the  other  of  whom  was  resident  |>en«fi*o^t^c 

.  treaty. 
^  domiciled  in  America  before  the  independence  of  that 

^ntry,  and  has  continued  to  be  resident  and  domiciled 

:  and  because  their  agent,  the  plaintiff,  when  he  shipped 

-  £oods,  and  when  he  caused  the  policies  to  be  effected, 
^    resident  in,  and  a  subject  of  Great  Britain,  and  knew  ^ 
>^  the  ship  was  destined  for  the  British  territories  in  India. 

special  verdict  in  this  case  was  three  times  argued  in 

-  King  8  Bench,  and  once  in  the  Exchequer  Chamber ; 
^  the  learned  Judges  composing  both  those  Courts,  were 

Co)  33  Geo.  3,  c.  52,  8.  150.  Park  Ins.  499. 
(6)  8T.  R.  31;  1B.&P.430. 
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unanimously  of  opinion,  that  a  natural-born  subject  of  this 
country,  though  he  cannot  throw  off  his  allegiance  to  the 
country,  yet  he  may  be  a  citizen  of  America  for  the  ^purposes 
of  commeroe,  and  entitled  in  the  latter  character  to  all  the 
benefits  of  the  treaty:  and  that  the  trade  allowed  by  the 
treaty  between  America  and  the  Easi  bdies  aeed  not  he 
direct ;  it  may  be  carried  on  circuitously  through  any  country 
in  Europe,  including  Great  Britain.    The  plaintiffs  had 
judgment.   In  the  Court  of  King's  Bench,  Lord  Kenyom 
added,  that  if  in  the  commencement  of  one  entire  voyage 
there  be  anything  illegal,  and  an  insurance  be  effected  on  the 
latter  part  of  the  voyage,  which  taken  by  itself  would  be 
legal,  such  illegal  commencement  would  have  made  the  whole 
illegal,  and  the  assured  could  not  recover  upon  the  policy. 
A  natural-boni     And  the  question  again  came  before  the  Court  in  the  case 
^l^r^^   of  Bell  V.  Reid  (a),  where  it  was  held,  that  a  natural-boni 
^^^^^^  subject  of  this  country,  domiciled  in  a  foreign  country  in 
in  amity  with    amity  with  this,  may  lawfully  exercise  the  privileges  of  a 
mr!m  the     subject,  where  he  is  domiciled,  to  trade  with  another  couDtrfi 
^^^r^  in  hostUity  With  this. 

he  IS  domiciled.     Lord  Stowell  likewise  acknowledges  this  rule  of  law 
respecting  the  privileges  which  a  subject  of  one  country  is 
able  to  exercise,  by  becoming  resident  and  domiciled  ia 
another.    In  the  case  of  the  Matchless  {b),  he  says,  "Mr* 
Millidge  is  described  in  the  claim  as  a  British-horn  subject, 
but  at  present  residing  at  Boston.    He  is  described  as  resid- 
ing  with  his  family  there,  and  he  appears  in  this  transaction 
as  exporting  goods  thence.    Not  a  word  has  been  produced 
to  shew  that  he  is  not  a  settled  merchant  of  that  city.  A 
question,  then,  arises  of  great  moment,  regarding  as  well  tb^ 
interests  of  a  state  as  the  interests  of  its  subjects.   Is  such  ^ 
person  to  be  considered  as  a  merchant  of  Great  Britaitt,  cf" 
a  merchant  of  America?    Upon  such  a  question  it  ha^ 
certainly  been  laid  down  by  accredited  writers  on  genera 
law,  and  upon  grounds  apparently  not  unreasonable,  that 


(a)  1  M.  &  S.  726.  (6)  1  Hagg.  A.  R.  103. 
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merchant  expatriates  himself,  as  a  merchant  to  carry  on  the  If  a  merchant 

trcule  of  another  country^  exporting  its  produce,  paying  its  himse^f^^ 

^"Kes,  employing  its  people,  and  expending  his  spirit,  his 

industry,  and  his  capital  in  its  service,  he  is  to  be  deemed  a  trade  of  ano- 

Qierchant  of  that  country,  notwithstanding  he  may,  in  some  hc^L^tobe^' 

Yespects  be  less  favoured  in  that  country  than  one  of  its  native  ^^!^]^t  of 

Bnbjects.    Our  own  country,  which  is  charged  with  holding  country. 

the  doctrine  of  unextinguishable  alle^ance  more  tenaciously 

than  others,  is  no  stranger  to  the  application  of  this  rule.  Its 

liighest  tribunals  which  adjudicate  the  national  character  of 

property  taken  in  war  apply  it  universally."   His  Lordship,  A  British  mer. 

after  referring  to  the  authorities  above-mentioned,  proceeds,  ^ti'fore^^^ 

under  the  shelter  of  these  authorities,  I  should  incline  to  25?^^"** 

'  with  some 

hold,  if  I  were  compelled  to  face  the  general  question,  that  a  commcrcid 
JBriiish  merchant  resident  in  a  foreign  country  must  part  wouldWeat 
with  some  commercial  privileges  which  he  would  preserve  if  he^oq^^^ 
resident  at  home,  whilst  he  acquires  others  by  residence  othmby 

^  residence 
abroad.'*  abroad. 

So  also  in  pursuance  of  the  principle  just  adverted  to,  as  If  a  ship  be 
falling  from  Lord  Kenyon,  the  Court  of  King's  Bench,  in  a  ^d^i^'^l 
much  contested  case  of  Bird  V.  Appleton  (a),  held,  that  if  a  ^f.^ 
abip  was  insured  "  at  and  from  Canton  to  Hamburgh"  and  ^  that  place  is 
during  her  stay  at  Canton  was  engaged  in  an  illegal  traffic,  traffic^ 
the  assured  could  not  recover  for  the  ship  in  the  course  of  the  ^Slmi^recover 
voyage  from  Canton  to  Hamburgh  (6). 

By  the  statute  of  9  Ann.  c.  21,  all  vessels  navigating  within  homeward 
the  limits  of  the  exclusive  trade  of  the  South  Sea  Company 
were  required  to  have  a  license  from  the  South  Sea  Com- 
pany (c).    The  42  Geo.  3,  c.  77,  repealed  the  necessity  of  a 
Boense  from  either  the  East  India  or  South  Sea  Company  for 
?      ships  passing  through  the  Straits  of  Magellan,  or  round 
-      Cape  Horn,  and  trading  in  the  Pacific  Ocean  from  Cape 
Horn,  to  180  degrees  west  longitude  from  London;  whether 


(«)  S  T.  R.  562.  (c)  Toulmin    r.  Anderson, 

(*)  See  Sewell  r.  Royal  Exch.    Taunt.  227 ;  ante,  p.  344. 
^°*P.  -•Taunt.  856. 
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they  combine  fishing  with  trading  or  not  (a).   This  point  was 
further  cleared  by  55  Geo.  8,  c  57,  and  141  (i). 
Ifaihip  If  a  ship,  though  neutral,  be  insured  on  a  voyage  pro- 

£^wiS"ona  hibited  by  an  embargo,  laid  on  in  time  of  war  by  the  prince 
Wte?byan"'  of  the  country,  in  whose  ports  the  ship  happens  to  be,  such 
embargo  hid    an  insurance  also  is  void.   This  depends  upon  the  power  of 

on  in  tune  of 

war  by  tlie  an  embargo,  the  right  of  laying  on  which  by  the  sovereign  of 
I^^^^J^^i^^  this  country  in  time  of  war  is  undoubted,  although  in  dme 
whowportsthe  ^p^ace  it  may  be  a  different  question.  The  right  being 
to  be,  the  in-  admitted,  it  follows  of  course,  that  any  act  done  in  contraven- 
furince  is  yoi  .  ^  proclamation  of  this  nature,  is  illegal  and  criminal, 

because  it  is  equally  binding  as  an  act  of  Parliament,  and  a 
contract  founded  on  such  illicit  proceedings  is  consequently 
void. 

This  was  determined  in  a  case  otDelmada  v.  Motieux{c)^ 

upon  a  special  verdict.   It  was  an  action  on  a  policy  of  insur  

ance  on  the  BeUa  Juditta^  a  Venetian  ship,  at  and 
London  to  Grenada^  with  liberty  to  touch  at  Cork 
Madeira  to  load.  The  defendant  pleaded  the  general  issuCa^ 
and  the  cause  came  on  for  trial  before  Mr.  Justice  BuUer^^ 
when  the  jury  found  a  special  verdict,  the  material  facts 
which  were  these: — That  the  ship  was  a  Venetian  ve 
and  the  plaintiff  a  subject  of  the  state  of  Venice;  that 
October t  1782,  the  ship  sailed  on  her  voyage  from  London  ta 
Cork^  and  there  took  in  a  loadmg  of  provisions,  the  property 


(a)  Jacob  v.  Jansen,  3  Taant 
634.  Gill  o.  Dunlop,  Hil.  66  Geo.  3, 
in  C.  P. 

(6)  See  CJowie  v.  Barber,  4  M.  & 
S.  16,  where  these  acts  of  Parlia- 
ment do  not  appear  to  have  been 
adverted  to.  The  45  Geo.  3,  c.  34, 
bestowed  on  foreign  ships  the  same 
privilege  which  the  42  Geo.  3,  c.  77, 
gave  to  British  built  ships.  The 
Court  of  Erfor,  however,  in  the 
case  of  Dunlop  v.  Gill  afterwards 
reversed  the  decision  of  C.  P.  And 
they  held  that  the  45  Geo.  3,  c.  34, 


only  repealed  the  navigation  act  a^^v 

to  foreign  built  ships,  and  did  no  ^ 

confer  upon  them  (when  navi 
gating  under  its  provisions  witlr  ^ 
the  king's  license)  all  the  privilege^  ^ 
of  British  built  ships,  and  thei 
fore  that  the  former  could 
trade  to  the  western  coast  of  i 
rica  without  a  South  Sea  licens* 
I  B.  &  A.  334 ;  and  8e«  the  ] 
navigation  law,  3  &  4  Wm.  A,  c.  ^  -tf. 

Cc)  B.  R.  Mich.  25  Geo.  3. 
Ins.  p,505. 
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of  French  subjectSi  the  enemies  of  the  King  of  Great  Britain^ 
That  the  said  ship^  having  taken  in  at  Cork  clearances  and 
bills  of  lading  for  Maderia,  an  island  belonging  to  the  King 
of  Portugal,  sailed  in  December ,  1782,  from  Cork  to  that 
island,  at  which  she  was  neither  to  unload  any  part  of  her 
cargo,  nor  to  receive  any  goods  on  board,  but  where  she  took 
clearances  and  bills  of  lading  for  the  island  of  St.  Thomas, 
belonging  to  Denmark,  whither  she  was  not  destined ;  that 
on  her  voyage  from  Maderia  to  Grenada,  within  fourteen 
leagues  of  the  latter,  she  was  captured  by  an  English  roan* 
of-war  as  prize,  and  carried  to  St.  Lucia;  that  when  the  ship 
sailed  from  London,  and  from  thence  till  after  the  capture, 
Crrenada  was  in  the  possession  of  the  French  king.  The 
special  verdict  further  finds,  that  his  Majesty,  on  the  18th 
^day  of  August,  1780,  laid  an  embargo  upon  all  ships  and 
vessels  laden  or  to  be  laden  in  the  ports  of  the  kingdom  of 
Ireland  with  black  cattle  and  hogs,  beef,  pork,  butter,  and 
dieese,  or  any  sort  of  provisions.    It  is  also  found,  that  after 
the  capture,  a  suit  was  commenced  in  the  Vice  Admiralty 
Court  at  Barbadoes,  against  the  said  ship  and  cargo,  as 
belonging  to  the  French  king,  or  to  some  of  his  subjects ; 
^  the  Judge  of  that  Court  did  condemn  the  cargo  as  the 
Property  of  the  enemies  of  the  King  of  Great  Britain,  which 
^tence  was  appealed  from,  and  is  now  depending ;  that  the 
/ttdge  of  the  said  Court  of  Vice  Admiralty  was  of  opinion, 
the  said  ship  BeUa  Juditta  was  the  property  of  Abram 
^elinada,  the  plaintiff,  and  ordered  that  the  ship  should  be 
Stored ;  but  he  did  not  conceive  the  owner  of  the  said  ship 
to       entitled  to  any  freight,  or  damages  occasioned  by  the 
« ^sp^re^  because  she  was  engaged  in  a  wrong  act,  and  the 
^^E^tor  did  no  more  than  his  duty;  that  the  said  ship  was 
accordingly  restored. 

Xlpon  this  verdict,  the  question  for  the  Court  to  decide  in 
f^^t  of  law,  was  whether  the  insurers  upon  the  ship  on  this 
^o^age  were  liable  to  pay  for  this  loss  of  freight,  and  the 
Aaoiages  occasioned  by  the  capture  ? 

Lord  Mansfield. — Is  this  voyage  not  a  breach  of  the 


»»^»      »«»*''  »  coo""'     .hae'""'     ^A»'*  .Vo* 
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tl^«  trade  by  exacting  a  tax,  which  amounts  to  a  prohibition, 
^^^t  at  .  any  rate,  this  was  no  fraud  in  this  country.  One 
^^tion  does  not  take  notice  of  the  revenue  laws  of  another. 
In  another  case  of  Lever  v.  Fletcher  (a),  a  short  time  after- 
"^lirds,  at  GuUdhallf  Lord  Mansfield^  in  his  charge  to  the 
J^ry,  advanced  the  same  doctrine  which  had  been  established 
V^y  the  whole  Court  in  the  preceding  case. 

It  was  an  action  on  a  policy  of  insurance,  at  and  from 
London  to  Pensacola  and  Manshae^  in  the  river  Mississippi^ 
with  liberty  to  touch  at  Portsmouth  and  Jamaica.  The  ship 
insured  was  employed  in  the  usual  trade  in  the  river  Missis^ 
sipjAf  and  traded  at  Little  Manshae^  on  the  island  of  New 
Orleans,  part  of  the  dominion  of  Spain.  Manshae,  the 
place  mentioned  in  the  policy,  is  part  of  the  continent  of 
North  America,  on  that  side  of  the  river  which  France  and 
Spain,  by  the  treaty  of  Paris  in  1763,  surrendered  to  Great 
Britain,  and  is  about  thirty-seven  leagues  higher  up  the  river 
than  Nem  Orleans.  The  loss  happened  by  a  seizure  of  the 
«bip  at  Little  Manshae  by  the  Spanish  governor,  as  a  reprisal 
for  transgressions  alleged  to  have  been  committed  by  a  king's 
ship  in  the  Lakes.  The  counsel  for  the  defendant  contended, 
that  the  policy  in  question  was  on  a  trading  voyage,  and  that 
the  trade  itself  was  an  illicit  one. 

Lord  Mansfield. — "  The  first  question  is,  whether  this 
policy  covers  the  trading  on  the  Mississippi  before  the  ship's 
arrival  at  Manshtie  ?  The  trading  at  Little  Manshae  is  a 
delay  of  the  voyage,  and  an  increase  of  the  risk.  If  the  policy 
do  not  cover  this  part  of  the  trading,  then  it  is  a  deviation, 
and  there  is  an  end  of  the  contract,  at  least  so  as  to  prevent 
the  plaintiff  from  recovering.  It  is  very  clear  what  the  trade 
Every  trading  with  the  subjects  of  Spain  is  illicit  by  the 
treaty  of  Paris.  The  navigation  is  free  to  both  countries ; 
and  the  municipal  laws  of  both  countries  remain.  Though 
such  trading  be  contrary  to  the  laws  of  Spain,  yet  no  country 
piya  attention  to  the  revenue  laws  of  another.   Therefore,  if 


(a)  Load.  sit.  HiL  Vact  1780.  P^rk  Ins.  p.  506. 
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the  defendant  bad,  wHb  full  knowledge  that  it  was  a  smoggKng 
trade  with  Spaitif  made  the  insurance,  then  it  might  be  a  fair 
contract  between  the  parties.  But  the  main  question  for 
consideration  seems  to  be,  whether  this  trading  at  Utile 
Manshae  was  insured  by  the  policy  ?  '*  The  jury  found  for 
the  defendant,  and  it  may  be  presumed  on  the  ground  of 
deviation. 

How  far  Mr.  J.  Park  in  his  Treatise  (a),  has  some  remarks  on  the 

ane^^y^  subject  of  trading  with  an  enemy,  which  I  shall  copy  into  this 
wiB-*ii  iU^^?  Treatise.  He  says,  "  it  cannot  be  improper,  because  it  is 
nearly  connected  with  the  subject  before  us,  to  enter  upoo 
the  inquiry,  how  far  trading  with  an  enemy  in  time  of  actaal 
war  is  legal  ?  The  opinion  of  foreign  writers  upon  this  point, 
cannot  fail  to  afford  information  upon  the  question*  It  has 
1.  BythclawB  long  been  settled  in  France ,  that  all  trading  with  enemies  b 
covmi^^  illegal  (b).  This  indeed  is  given  as  the  reason  for  requiring  ti 
be  inserted  in  the  policy  of  insurance,  the  name  and  place  of 
abode  of  the  insured,  the  effects  upon  which  the  insurance  is 
made,  the  name  of  the  ship,  and  the  place  of  loading  and 
unloading.  By  complying  with  such  a  requisition,  it  is  known 
in  time  of  war,  whether,  notwithstanding  the  prohibidoD  of 
commerce,  which,  according  to  these  writers,  a  declaration  of 
war  always  imports,  the  subjects  of  the  king  condnue  to 
trade  with  the  enetnies  of  the  state,  or  with  their  friends  and 
allies ;  by  which  means  they  would  be  able  to  convey  warlike 
stores,  provisions,  and  other  prohibited  goods  to  the  enemy. 
But  everything  of  this  kind  being  forbidden,  as  prejudicial  to 
the  state,  would  be  liable  to  confiscation,  and  to  be  eondenoned 
as  prize,  whether  found  in  ships  of  our  country,  or  of  friendi 
and  allies  (c).  The  prohibition  to  insure  the  property  of  aa 
enemy,  which  is  almost  generally  established  by  the  ordi^ 
nances  of  foreign  countries,  proceeds  upon  the  principal,  ths^ 
it  is  unlawful  to  trade  with  an  enemy :  because  if  commen^^ 
were  allowed  to  be  carried  on  between  the  hostile  national 

(a)  Park  Ins.  p.  507.  (c)  Bynk.  Quest  Jur.  Pub.  Ub. 

iff)  Guid.  c.  2,  art  2,  3,  and  5 ;    c.  3. 
2  Val.  31. 
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liere  could  not  poasibly  be  an  objection  to  protect  that  com- 
lerce  by  means  of  the  contract  of  insurance,  (a) 

The  general  law  of  England  had  not,  till  lately,  laid  down  ^  f^^Jl^^ 
nj  express  rule  upon  the  subject ;  but  wi^must  take  notice 
fwhat  has  passed  in  the  Courts  of  Justice  upon  the  question, 
lie  only  ancient  cases  to  be  found  in  the  books  upon  the 
ibject  are  two;  the  one  is  in  RolTs  Abridgment,  and 
appened  in  the  thirteenth  year  of  the  reign  of  Edward  the 
econd.  (6)   A  license  granted  to  certain  merchants  to  buy 
id  sell  in  Scotland,  which  was  then  at  war  with  the  King  of 
'nglandf  was  declared  to  be  void:  and  consequently  the 
ading  held  to  be  illegal.   The  other  was  a  case  put  to 
le  Judges,  in  the  tiine  of  Lord  Somers,  for  their  opinion 
pen  the  point,  whether  sending  corn  to  the  enemy,  in  time 
*  war  and  famine,  was  a  crime  at  the  common  law.  The 
idges  held  it  was  a  misdemeanor.   It  is  to  be  observed, 
>wever,  that  the  last  was  a  case  where  provisions  were 
ipplied,  which,  as  well  as  warlike  stores,  must  be  prohibited 
ran  the  nature  of  the  thing.** 

The  first  modem  case,  in  which  trading  with  an  enemy 
me  at  all  under  consideration,  although  it  did  not  then  meet 
th  any  decision,  was  that  of  Henkle  against  the  Royal  Ex^ 
ange  Assurance  Company,  before  Lord  Hardwicke  in  the 
mrt  of  Chancery  (c).  His  Lordship  there  said, — it  might 
\  gomg  too  far  to  say  that  all  trading  with  enemies  is  un- 
irfol :  for  that  general  doctrine  would  go  a  great  way,  even 
bere  only  English  goods  are  exported,  and  none  of  the 
lemy's  imported,  which  might  be  very  beneficial.  He  was 
ot  utbfied  with  the  answer  given  to  the  objection  of  an 
licit  trade,  by  citing  the  case  of  the  South  Sea  Company  (d); 
r  that  by  no  means  determined  the  question.  That  was 
^  a  trading  contrary  to  the  law  of  this  country ;  but  con- 
17  to  the  agreement  of  the  company :  which  is  different 


Old.  of  Stockholm,  &c.  2       (c)  I  Ves.  317. 
^^7.  (d)  See  ante,  p.  635. 

^  BoU.  Abr.  173. 
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from  a  contract  repugnant  to  the  general  law  of  the  counti^, 
whether  statute,  common,  or  maritime  law.    The  same 
answer  might  be  given  to  Sir  Robert  Nighimgate^s  case, 
which  was  merely  a  plea  in  the  Exchequer,  upon  the  prirate 
right  of  the  company,  being  contrary  only  to  their  statutes, 
and  not  to  the  general  law  of  the  land. 
An  nwunnice       From  this  opinion,  it  is  evident  thMt  the  question  was  by  bo 
▼nwUradii^  means  settled  in  Lord  Hardwicke's  mind :  but  in  a  subse-  - 
*   quent  case  of  GUi  v.  Mason  (a),  Lord  Mansfield  strongly^ 
▼aiid.  argues,  that  trading  with  an  enemy  is  not  forbidden  by  tb^ 

general  law  of  the  country :  for  he  says,  that  several  acts  om. 
Parliament  have  been  specially  passed,  in  order  to  mak^ 
such  trading  illegal,  which  proves  that  the  Legislature  dW/ 
not  think  it  was  so  before.    The  ship,  indeed,  in  the  last  of 
these  cases,  appeared  to  be  neutral ;  and  the  Court  laid  k 
down,  that  it  had  nowhere  been  held  that  an  insurance  upoo 
a  neutral  ship  trading  to  an  enemy^s  port  was  void.  But  tlieD 
Lord  Mansfield  went  upon  the  doctrine  of  a  subject's  trading 
with  enemies,  and  concluded  thus:-— By  the  maritime  lav, 
trading  with  an  enemy  is  cause  of  confiscation,  provided 
you  take  him  in  the  act ;  but  this  does  not  extend  to  neutnl 
vessels. 

Upon  the  The  general  principle  of  law  that  neutral  states  have  a 

of^war/"^    right  to  continue  carrying  on  their  accustomed  commerce, 
"*^*htto*^*    after  a  war  has  broken  out,  as  during  times  of  peace,  b  now 
ontLeir  •ecus-  quite  settled,  and  forms  part  of  the  acknowledged  law  of 
with  the        nations ;  for  it  would  be  most  unjust  if  the  interests  of  a 
coSSSSd'    neutral  country  were  to  be  affected  by  the  disagreement  and 
artidei,  &c.     hostile  Condition  of  other  states.   But  thb  general  propo* 
sition  must  be  so  far  qualified  that  the  accustomed  commerce 
which  the  neutral  has  in  time  of  peace  being  carrying  on 
with  either  of  the  hostile  nations,  must  in  time  of  war  k 
restricted  to  such  transactions  and  trade,  as  do  not  ioterfov 
with  the  rights  of  the  belligerent  parties,  and  the  issue  of  the 
contest.  And  therefore  the  conveying  to  an  enemy's  country 


(a)  .l  T.  R.88. 
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all  articles  contraband  of  war,  carrying  provisions^  &c.  to  a 
besieged  port,  or  succouring  in  any  way  one  of  the  belligerents 
is  strictly  forbidden  of  neutrals,  as  having  a  directly  contrary 
eflfect  on  the  interests  of  the  other  party,  an  act  which  a 
neutral  has  no  right  to  commit,  since  by  assisting  the  one 
party  it  amounts  to  a  direct  declaration  of  hostility  against 
die  other,  (a)  And  it  is  likewise  generally  allowed,  and  is  cer-  But  a  neutral 

•  1  .--It.!.  1  1  has  no  right  to 

tamly  recognised  as  law  m  this  country,  that  a  neutral  cannot  enga^  in  the 
in  time  of  war  extend  its  trade  to  such  a  commerce  as  arises  ^eUhcr^^^e 
out  of  the  state  of  war,  and  which  it  would  not  enjoy  in  time  , 

'  parties,  which 

of  peace.  And,  therefore,  as  almost  every  nation  naturally  ne  never  pos- 
eonfines  the  carrying  of  the  productions  of  the  mother  country  of  peace, 
to  her  coloniesi  and  that  of  the  colonies  to  the  mother  country 
daring  peace,  it  cannot  be  permitted  to  a  neutral  when  a 
nation  at  war  with  another  may  have  difficulty  in  keeping  up 
a  connexion  with  her  colonies,  to  assist  her  in  doing  so  by  the 
use  of  its  vessels,  which  may  have  the  double  effect  of  sup- 
porting the  colonies,,  and  preventing  them  from  falling  into 
the  hands  of  the  enemy,  and  also  has  the  effect  of  increasing 
the  naval  force  of  that  nation.  (6)  And  in  pursuance  of  this 
principle  of  law  several  condemnations  both  of  the  ship  and 
cargo,  engaged  in  such  traffic  during  the  last  war,  took  place 
in  the  Admiralty  Court  of  this  country.  In  one  of  the 
cases  (c)  Lord  Stowell  says,  upon  the  breaking  out  of  a 
war  it  is  the  right  of  neutrals  to  carry  on  their  accustomed 
trade,  with  an  exception  of  the  particular  cases  of  a  trade  to 
blockaded  places,  or  in  contraband  articles  (in  both  of  which 


(a)  Sarah  Christina,  I  Rob.  242, 
and  Mercurius,  1  Rob.  288 ;  Jonge 
Tobias,  I  Rob.  330 ;  the  Ringende 
Jaeob,  1  Rob.  91. 

(ft)  And  therefore  in  the  war 
of  1756,  where  the  French  being 
QDable,  on  account  of  the  maritime 
avperiority  of  this  country,  to  carry 
OQ  their  colonial  trade  themselves, 
repealed  their  exclusive  laws  and 

T 


opened  their  trade  to  the  ships  of 
neutral  powers,  this  was  held  by 
Great  Britain  to  be  a  direct  inter- 
ference with  her  maritime  rights. 
See  Manning's  Comm.  p.  196. 

(c)  The  Immanuel,  2  Rob.  A.  R. 
198.  See  Barker  t;.  Blakes,  9  East, 
283.  Bromley  v.  Ileseltine,  1 
Camp.  75. 
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cases  their  property  is  liable  to  be  condemned)  and  of  their 
ships  being  liable  to  visitation  and  search.   The  general  rule 
isy  that  the  neutral  has  the  right  to  carry  on^  in  time  of  war, 
his  accustomed  trade  to  the  utmost  extent  of  which  that 
accustomed  trade  is  capable.    Very  different  is  the  trade 
which  the  neutral  has  never  possessed,  which  he  holds  by  no 
title  of  use  and  habit  in  times  of  peace,  and  which  in  fact  can 
obtain  in  war  by  no  other  title  than  by  the  success  of  the  one 
belligerent  against  the  other,  and  at  the  expense  of  that  very^ 
belligerent,  under  whose  success  he  sets  up  his  title,  and  sucl^ 
An  insurance    I  take  to  be  the  colonial  trade  generally  speaking/'   Such  a 
ages"^  illegal   trade,  therefore,  is  illegal,  and  every  insurance  upon  sacb 
and  Yoid.        voyages  would  be  void.   And  sentence  of  condemnation  on 
such  grounds  would  be  conclusive  proof  of  a  breach  of  a 
warranty  of  neutrality. 
By  the  com-       The  general  question,  as  to  the  legality  of  trading  with  an 
trading  with  an  enemy  is  now  for  ever  at  rest  in  the  law  of  England^  by  the 
^^{^^'^"^^  decision  of  the  Court  of  King's  Bench,  in  the  case  of  Potit 
iU^aT  "        ^*  u'pon  a  writ  of  error  from  the  Court  of  Common 

Pleas,  in  which  it  was  held  by  Lord  Kenyony  Grose^  Law- 
rence,  and  Le  Blanc ,  Justices,  that  it  was  a  principle  of  the 
common  law,  that  trading  with  an  enemy,  without  the  kings 
license,  is  illegal  in  British  subjects. 

It  was  decided  in  the  case  of  Feise  v.  Aguilar  (i),  if  a 
British  subject  is  interested  in  part  of  the  cargo  on  a  valued 
policy,  he  may  recover  to  the  extent  of  it  on  a  count  averring 
the  bterest  in  himself;  although  alien  enemies  may  be 
interested  in  other  parts  of  the  cargo. 
The  power  of      This  power  of  licensing  particular  trades  with  hostile  states 
tScuiar"2^""    in  time  of  war,  is  a  part  of  the  prerogative  of  the  crown, 
rtl^  kftime   ^'^herent  in  itself,  receding  in  that  respect  from  its  own  rights 
of  war,  is  part   in  time  of  War;  and  for  the  time,  for  the  purposes,  and  to  the 

of  the  preroga-  .11.  .       <■  .       •  -  . 

tive  of  the  extent  m  the  ucense  mentioned,  turning  the  state  of  war  into 
^^'^  a  state  of  peace.    But  as  various  restrictions  were  imposed 


(a)  8  T.  R.  548.  Hannan,  5  Taunt.  101.  Hagedorn 

{b)  3  Taunt  506.   See  Cohen  r.     o.  Reid,  1  M.  &  S.  566. 


8£CT.  II-]  Of  lUegal  Voyages.  646 

fay  statutes,  the  king  of  course  could  not  by  virtue  of  his 
prerogative,  dispense  with  them ;  and  therefore  it  was  neces^ 
sary  for  the  Legislature,  during  the  long,  protracted,  and 
unexampled  mode  of  warfare  in  which  this  country  was 
engaged  for  upwards  of  twenty  years,  to  pass  various  acts  of 
Parliament,  empowering  the  sovereign  to  do  that,  which  he 
should  think  advisable,  and  which  his  prerogative  alone  had 
not  enabled  him  to  effect  (a). 

By  virtue  of  the  power  granted  to  the  king  by  these 
statutes  and  his  own  royal  prerogative,  the  trade  of  this 
country  was  preserved:  for  the  sovereign  had  thus  the 
power  of  giving  an  enemy  liberty  to  export  or  import ;  he 
might  place  whole  districts  of  hostile  countries  in  a  state  of 
peace,  and  might  exempt  individuals,  either  hb  own  subjects 
or  those  of  other  nations,  from  the  operations  of  war. 

Though  the  king  was  thus  empowered  to  license,  he  The  king  may 
might  also  qualify  his  license,  in  which  case  the  party  seeking  liig  Ucenw, 
to  protect  himself  under  it  must  conform  exactly  to  its  jj^y™"*** 
requisitions.   The  questions  which  arose  in  our  Common  conformed  to. 
Law  Courts  upon  the  constructions  of  these  licenses,  granted 
under  statutes,  were  extremely  various :  but  as  they  turned 
in  many  cases  upon  the  precise  words  used ;  as  at  one  time  a 
more  strict  construction  was  put  upon  them  than  at  others; 
and  as  most  of  those  cases  have  been  discussed  in  the  Court 
of  Admiralty,  by  the  very  learned  Judge,  Lord  Stotcell,  who 
presided  in  it,  with  a  profundity  of  learning  and  accuracy  of 
judgment  seldom  equalled,  never  surpassed,  it  is  impossible, 
without  swelling  this  work  to  a  most  inconvenient  length  to 
attempt  to  follow  the  decisions,  either  in  one  Court  or  in  the 
others.  Nor  is  it  very  material  to  do  so,  as  neither  questions 
of  fact,  nor  the  construction  of  particular  documents,  unless 
some  general  rule  arises  out  of  them,  can  be  very  material, 
and  as  the  main  question  in  all  of  them  was  much  discussed 


(a)  The  material  statutes  were  3,  c.  27 ;  48  Geo.  3,  c.  37 ;  48  Geo. 
the  43  Geo.  3,  c.  153 ;  45  Geo.  3»  3,  e.  126 ;  49  Geo.  3,  c.  25  and  GO. 
c.  34  ;  46  Gea  3,  c.  Ill ;  47  Geo.     Park  Ins.  511,  512. 
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Where  t 
license  to  trtde 
WM  on  the 
condition  that 
a  bond  in  a 
penalty  should 
M  (fiven  that 
the  goods 
should  be 
exported  to  the 
places  pro- 
posed, if  the 
bond  be  not 
given  the  li- 
cense is  void, 
the  voyage 
illegal;  and 
cannot  be 
insured. 


A  mifdescrip- 
tion  of  the 
partv  to  whom 
the  license  is 
granted,  will 
not  invalidate 
it.  if  the  con- 
ditions of  the 
license  be 
strictly  com- 
plied with. 


when  the  cases  of  Usparicha  r.  Noble^  Menett  Bonkam^ 
and  FUndt  v.  Crokatt  {a\  were  decided. 

So  also  in  the  case  of  Fandyck  v.  Whiimore  (A),  where  the 
license  to  trade  was  on  the  express  condition,  that  bond  be 
given  in  such  penalty  by  such  persons,  and  in  such  manner, 
as  the  commissioners  of  the  customs  shall  direct,  that  the 
goods  shall  be  exported  to  the  places  proposed,  and  to  no 
other;  and  that  a  certificate  shall  be  produced  within  ox 
months  from  the  British  consul,  or  other  person  there 
described,  that  the  goods  have  been  landed  ;  if  the  bond  be 
not  given,  the  license  is  void,  the  voyage  illegal,  and  cannot 
be  insured. 

A  similar  decision  had  been  made  in  Vanhartkals  v.  ffof- 
head^  Mic,  31  Geo.  8,  on  the  stat.  of  16  Geo.  3,  c.  5»  ob 
which  the  case  of  Johnston  v.  Sutton  (c)  bad  been  decided 

But  although  the  Courts  of  Law  were  in  the  first  instanee 
disposed  to  construe  these  licenses  strictly  (e\  it  was  at  lei^ 
considered  that,  as  the  object  of  the  licenses  was  to  fiicilitate 
the  commerce  of  the  country,  that  they  ought,  therefore,  to 
receive  a  liberal  construction;  and  therefore  Lord  Chief 
Justice  Gifford  held,  in  the  case  of  Lemeeke  v.  Vamghm  (/), 
that  the  misdescription  of  the  person  to  whom  a  license  had 
been  granted'  by  the  crown  did  not  invalidate  the  license, 
that  the  object  of  the  license  was  simply  to  legalize  the 
adventure,  and  the  conditions  imposed  were  applicable  to  the 
ship  employed,  and  not  to  the  person,  and  that  as  these  con- 
ditions had  been  complied  with,  it  was  not  material  tbtt 
a  misdescription  had  been  made  of  the  residence  of  the 
merchant  obtaining  the  license. 


(a)  See  also  the  judgments  in 
Robinson's,  Edwsrds*,  and  Acton's 
Reports  in  the  Admiralty,  and  in  our 
Courts  of  Common  Law,  in  addition 
to  the  cases  already  detailed  and  re- 
ferred to  in  this  work,  are  those  of 
Schroeder  v.  Vaux,  15  East,  52, 
Blackburne  O.Thompson,  15  East, 
81.    Rucker  o.  Allnutt,  15  East, 


278,  SiflTken  v.  Allnutt,  I  Maiile& 
S.39.  Hagedora  o.  Bell,  1  Mtnb 
&  S.  450. 

(b)  I  East.  475 

(c)  Ante,  p.  631. 

((f)  1  East,  487,  note  (s). 
(e)  Klingender  v.  Bond,  14 
484. 

(/)  1  Bing  473. 
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And  Lord  StoweU^  in  the  case  of  the  Acte&n  (a),  says - 
It  is  true  that  the  license  which  bad  been  here  granted  in 
the  usual  manner,  had  afterwards  been  purchased  for  money 
^  Amerieat  but  I  do  not  see  what  difference  that  can  make 
in  the  consideration  of  the  case,  for  if  the  license  was  general, 
which  it  appears  to  have  been,  it  could  be  of  no  consequence 
who  were  the  individuals  who  acted  under  it,  provided  they 
complied  with  the  conditions  annexed  to  it;  there  is  nothing 
whatsoever  to  show  that  the  parties  acted  otherwise  than  in 
strict  conformity  to  the  spirit  and  letter  of  the  original 
lioeoae,  signed  by  the  Secretary  of  State  in  London^  and  I 
must  presume  so  from  the  circumstance  of  their  obtaining 
permission  from  the  Briiish  minister  in  Spain  to  carry  back 
a  cargo  to  America''  (6). 

The  Court  of  King's  Bench  have  held  in  a  recent  case  of  *ni6c^idStia» 
Camelo  v.  BrUten  (e)^  that  where  a  license  for  the  exporta-  muitbeitrictlj 
tbn  of  gunpowder,  was  granted  on  the  application  of  the  ^^np^'^- 
aanuiacturer  of  the  gunpowder  on  behalf  of  himself  and 
others,  on  condition  that  the  merchant  exporter  should  give 
a  certain  security  therein  mentioned ;  and  the  manufacturer 
sold  the  gunpowder  to  another  party,  and  contracted  with 
him  to  deliver  it  on  board  a  ship,  the  condition  of  this  license 
was  not  complied  with  by  the  manufacturer  giving  the 
required  security,  he  not  being  the  merchant  exporter  within 
the  meaning  of  the  license. 

And  in  the  case  of  Gordon  v.  Vaughan  (d),  if  the  license 
contain  a  condition  which  is  only  colourably  complied  with, 
it  shall  be  deemed  a  fraud  upon  the  license  and  avoid  it. 

And  the  person  having  the  license,  must  show  he  was  The  party 
au^orized  to  obtain  it,  Rawlinson  v.  Jamen  (e).  And  if  the 

Ill  hcentemust 

iic«]8e  be  general,  he  must  show,  by  evidence,  that  his  use  shew  his  autbo. 

rity  to  have  it, 
and  how  he 

C«)  2  Dods.  A.  R.  53.  country  to  America  by  the  mer-  obtained  it. 

C^)  This  was  the  caae  of  a  license    chants  here,  and  were  disposed  of 
Sw^vted  by  the  British  government    as  occasion  might  require, 
ii*    1812,  to  allow  any  ship,  except       (c)  4  B.  &  A.  184. 
Farencb,  to  import  corn  into  Cadiz       \d)  12  East,  302,  note  (6). 
from  any  port  in  the  United  States.       (e)  12  East,  223. 
^^^eiiQes  transmitted  from  this 
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of  it  was  hwfuly  from  whom  he  received  it,  and  how  he 
connects  his  own  particular  adventure  with  it.  BarUm  ▼ 
M'Intosh  (a). 

Tbefrandnlent  Lord  StoweU  held  in  a  kte  case  of  the  Lomat 

"dut^  Charlotte  de  Guldeneroni  (b),  that  the  fraudulent  aken- 
avoids  it,        tion  of  a  license  destroys  its  validity,  even  where  the  perm 

where  the  party  •  %      g>      ^  r 

claiming  its      claiming  protection  under  it  is  innocent  of  the  fraud.  In 

ffl^rofAe  giving  judgment,  his  Lordship  says,  "  It  appears  very  certam 
that  the  date  of  the  license  under  which  the  present  claim  is 
made,  has  been  altered,  and,  consequently,  that  the  liceiue 
itself  must  become  a  mere  nullity.  It  is  said,  however,  thit 
although  there  may  have  been  a  fraudulent  alteration  in  the 
date  of  the  license,  yet  the  present  holders,  who  were 
entirely  ignorant  of  that  alteration,  and  who  purchased  the 
license  at  a  large  price  in  the  market  overt,  ought  not  to  be 
the  sufferers.  There  is  hardly  any  evidence  which  would 
satisfy  the  Court  that  the  alteration  of  the  date  might  not  be 
the  act  of  the  party  himself  by  whom  the  benefit  of  tbe 
license  is  claimed ;  and,  though,  it  is  not  at  all  necessary  tat 
me  to  infer  fraud  against  the  party  now  before  the  Court,  I 
must,  for  the  sake  of  guarding  against  fraudulent  acts  of  this 
kind,  adhere  to  the  general  rule,  that  the  party  claiming  the 
benefit  of  a  license,  must  shew  a  license  unimpeached.  The 
present  case  may  be  of  great  hardship  upon  an  innocent 
individual,  but  I  cannot  take  upon  myself  to  say  that  i 
license  which  has  been  vitiated  in  so  material  a  point,  can  be 
deemed  valid ;  and,  therefore,  I  feel  myself  under  the  neces- 
sity of  pronouncing  a  sentence  of  condemnation." 

And  also  the  Courts  of  Justice  will  permit  everything  to  be 
done,  though  not  expressed,  which  is  necessary,  in  order  to 
effectuate  the  intention  of  his  Majesty  m  granting  the  license, 
ut  res  magU  valeat,  qtiam  pereat.  Thus  in  a  case  of  Kn- 
^ington  V.  Inglis,  in  Error  (c),  decided  in  the  Court  of  Kings  , 
Bench,  upon  a  bill  of  exceptions  tendered  to  Lord  Cbief  ^ 

(a)  12  East,  311.    Bush  v.  Bell»       (6)  1  Dods.  308. 
16  East,  3.    Robinson  v.  Morris,  5       (c)  8  East,  273* 
Taunt.  720.  ^ 
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-  Justice  Monoid  at  Nisi  Priust  in  the  Court  of  Common  Where  a 

Pleasy  the  following  facts  appeared  in  evidence,  and  which  Ijfe^nemy  ^ 

are  all  that  are  material  for  the  discussion  of  this  point.  The  ^Xto^T"* 

phuDtiffs  in  the  Court  below  brought  their  action  against  Mr.  ^^^^^  ^^f^ 

Kensington,  an  underwriter,  on  a  policy  dated  February ^  coooi^nhiB 

1800,  at  and  from  the  Havannah  and  Matanxas,  or  any  ^1^5'^^^ 

other  port  or  ports  in  CubOf  to  Nassau,  Neto  Providence,  ^^^^^^^ 

upon  goods,  and  also  upon  ship  or  ships  sailing  between  two  rity.  Held, 

given  periods  of  time.    The  declaration  averred  that  Ken-  ance  oVthe'* 

sington  subscribed  the  policy  for  500/.  on  goods  and  specie,  ^"^^'0? tS^ 

and  that  by  a  subsequent  memorandum  it  was  agreed,  that  goods  and 

_  specie  put  on 

the  value  of  any  vessel  or  vessels  that  should  carry  the  goods  board,  for  the 

insured  should  be  included  in  that  insurance:  and  that  jBHtishsu^cu 

Robert  Read,  for  whose  benefit  the  insurance  on  the  goods  ^^J^  jegluiiS 

and  specie  was  made,  was  interested  in  such  goods  and  and  that  the 

specie,  and  that  one  Juan  Villas,  for  whose  benefit  the  oflMth  parties, 
insurance  on  the  ship  Hector  was  made,  was  interested 

^  '  tne  insurance 

therein.   The  second  count  of  the  declaration  averred  that  was  effected, 

__  ,        11.1*  1         ,         .  might  sue  upon 

the  ship  Hector,  on  board  which  the  goods  and  specie  were  the  policy  in 
loaded,  did  not  belong  to  his  Majesty,  or  any  of  his  subjects.  |ho\^r^t 

The  bill  of  exceptions,  amongst  the  other  necessary  facts 
not  material  here,  stated  that  IngUs  %  Co.  effected  the  or  public 
policy,  and  that  a  certain  cargo  of  goods  and  specie  belonging  thera^be^  no 
to  Robert  Read  had  been  shipped  at  the  Havannah  on  his  J^iUty  hi"^ 
account,  being  part  of  the  property  insured,  on  board  the  plaintiff  on  the 

irr         ^    .       ,         1.  ,    .  «   ,        .  ,  record  to  sue. 

Hector,  and  that  the  policy  was  made  in  respect  of  the  said 
goods  and  specie  for  his  benefit,  and  in  respect  of  the  said 
ship  for  the  benefit  of  the  said  Juan  Villas,  and  that  Juan 
Villas  was  a  Spaniard  by  birth,  then  and  still  residing  in  the 
dominions  of,  and  adhering  to,  the  King  of  Spain,  between 
^Iiom  and  the  King  of  Great  Britain  there  existed  an  open 
^^r,  as  well  at  the  time  of  effecting  the  policy,  as  also  at  the 
time  of  trial ;  but  that  the  action  was  commenced  in  time  of 
P^^ce.    The  loss  of  the  ship  by  perils  of  the  sea  is  then 
•^^^d  between  the  Havannah,  a  colony  of  the  King  of  Spain, 
and   Nassau,  a  colony  of  our  king.   The  bill  of  exceptions 
stated,  as  applicable  to  this  point,  his  Majesty's 
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instructions  to  General  Dowdeswett^  Grovemor  of  the  Bahama 
Islands^  {New  Providence  being  one,)  autliorising  him  to 
grant  licenses  for  the  importation  into  those  islands  of  spede 
and  such  goods  as  were  loaded  on  board  the  Hector,  in  aoj 
British  or  Spanish  vessel  of  a  certain  build,  (within  which  die 
ship  Hector  might  be  classed,)  from  any  Spameh  ookmy  in 
America,  notwithstanding  the  then  existing  hostilides:  and 
the  commanders  of  his  Majesty's  ships,  and  also  privateen, 
were  enjoined  not  to  detain  or  molest  any  vessel  trading 
between  the  ports  therein  specified,  conformably  to  the  said 
regulations,  and  having  a  license  for  that  purpose.   It  fb- 
ther  appeared,  that  a  license  was  granted  by  the  governor  to 
Robert  Read,  for  the  Hector,  for  the  voyage  out  and  h<NBe^ 
and  was  not  limited  in  pointy  of  time,  and  was  to  enable  the 
Hector  to  bring  the  goods  therein  enumerated  from 
Spanish  settlement  to  New  Providence ;  that  by  the  laws  of 
Spain  vessels  coming  from  a  Spanish  settlement,  in  time  of 
war,  cannot  clear  for  a  British  port,  but  it  is  the  practice  to 
clear  for  a  Spanish  or  neutral  settlement :  that  the  witnea 
(who  was  the  governor's  secretary)  knew  the  Hector  to  be  a 
Spatiish  vessel,  and  the  property  of  a  Spaniard,  and  she  wis 
so  described  in  the  license.   Upon  this  point  the  counsel  ht 
the  underwriter,  Kensington,  objected  at  the  trial,  that 
although  the  voyage  and  trade  were  licensed,  the  plaintifi 
Inglis  ^  Co.  could  not  enforce  a  policy  for  the  benefit  of 
Juan  Villas,  so  being  such  alien  enemy  as  aforesaid.  But 
the  Chief  Justice  Mansfield  was  of  opinion,  that  a  ship 
belonging  to  an  alien  might,  when  so.  licensed,  be  lawfiiDf 
insured  by  a  British  subject ;  and  that  the  policy  so  efiected 
might  be  enforced  by  such  British  subject  in  a  Court  of  Law, 
for  the  benefit  of  such  alien  owner.    This  opinion  was  ex- 
cepted to ;  and  after  argument  upon  the  bill  of  exceptioiii» 
in  which  it  was  contended,  that  the  Ucense  only  protects  the 
goods,  but  does  not  give  to  an  alien  enemy  the  right  to  sne 
either  in  his  own  name,  or  in  the  name  of  his  trustee,  the 
Court  took  time  to  deliberate ;  and  now 

Lord  EUenboromgh  delivered  the  unanimous  judgment  of 
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Ale  Court.      As  to  the  second  question,  whether  the  plain- 
tifi  upon  this  record,  who  are  British  subjects,  duly  com- 
petent to  sue  in  their  own  persons,  can,  in  a  Court  of  Law, 
^foroe  by  suit  a  policy  for  the  benefit  of  another  person, 
irlio  was  an  alien  enemy  when  the  policy  was  effected,  was 
30  at  the  trial,  and  still  is  so ;  the  negative  u  strongly  con- 
tended for  on  behalf  of  the  underwriter,  on  the  authority  of 
the  cases  of  Bristaw    Towers  {a)  ^  and  Brandon    Nesbiii  (6). 
But  it  will  be  recollected  that  in  those  cases  the  party  inte- 
rested, and  on  whose  behalf  the  suit  was  maintained,  was  an 
alien  enemy,  against  whose  recovery,  through  the  medium  of 
his  British  trustees  there  existed  this  objection,  that  the  pro- 
perty to  be  covered  by  the  poUcy  belonged  to  an  alien  enemy, 
and  that  any  protection  afforded  to  such  property  by  means 
of  a  contract  of  indemnity,  directly  and  materially  contravened 
the  public  interest,  which  was  concerned  in  the  precariousness 
or  destruction  of  such  property.  In  the  present  instance  no 
sudi  public  policy  of  the  country  is  contravened  by  sustaining 
and  giving  effect  to  such  a  trust ;  but  on  the  contrary,  this 
country,  in  furtherance  of  the  same  policy,  which  allows  the 
granting  of  licenses  to  authorise  the  trade,  ought  to  give 
efiect  to  the  ordinary  means  of  indemnity,  by  which  that  trade 
(from  the  continuance  of  which  the  public  must  be  supposed 
to  derive  a  benefit)  might  be  best  promoted  and  secured. 
And  although  the  king's  license  cannot,  in  point  of  law,  have 
the  effect  of  removing  the  personal  disability  of  the  trader, 
b  respect  of  suit,  so  as  to  enable  him  to  sue  in  his  own  name; 

purges  the  trust  in  respect  to  him,  of  all  those  injurious 
9^^ties  in  regard  to  the  public  interest,  which  constituted 
public  ground  of  objection  to  the  trust  in  the  two  cases 
J^^t  referred  to,  and  which  have  been  so  much  relied  upon 
the  part  of  the  plaintiff  in  error.   As  therefore  there  is  in 
case  no  legal  incompetence  to  sue  in  the  parties  actually 
'^ing,  and  no  public  interest  which  stands  in  the  way  of 
'^intaining  this  suit,  for  the  benefit  of  those  who  were  the 


(a)  6  T.  R.  35. 


{b)  6T.  R.23,Bw  post. 
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objects  of  the  license  authorising  the  trade  in  question,  il 
does  not  appear  to  us  that  the  right  of  the  assured  to  recovei^ 
can  well  be  resisted  on  that  groifbd." 
If  the  Toyage  questioned,  in  Shroeder  v.  Vaux  (a),  whether  it  wi^ 

icddeSlbe^^*  necessary,  where  a  ship  was  licensed  for  a  given  time,  th^u 
'  ed  be-     the  whole  voyage  must  be  concluded  within  that  time :  Lon/ 
bich  the    EUenboTough  and  the  whole  Court  of  King's  Bench  were  of 
graatwiryet  if  opM^o"*  *****  **  never  was  btended  that  if  the  adventure 
^▼ei^rabe  ^feve  bond  fide  prosecuted  within  any  part  of  the 

honAjUk        time  mentioned,  it  should  become  illegal,  because  by  some 
^Htfainiiuypait  accident  the  voyage  was  protracted  beyond  that  period (6). 
of  the  period,      rjyy^  same  construction  has  been  put  upon  those  licenses  in 

the  yoyaffe  is  r  r 

protected  and   the  Court  of  Admiralty,  and  Lord  StoweU  laid  it  down  as  a 
OiejMlicyon  It  ^^^^^^  tuiet    that  where  no  fraud  has  been  committed, 
where  no  fraud  has  been  meditated  as  far  as  appears,  and 
where  the  parties  have  been  prevented  from  carrying  the 
licenses  into  execution  by  a  power  which  they  could  not 
control,  they  shall  be  entitled  to  the  benefit  of  its  protection, 
although  the  terms  may  not  have  been  literally  and  strictly 
fulfilled."    Good  Hope  {c). 
Whether  it  be      '^^^  "^^*  question  which  comes  to  be  considered  is,— 
the^^i^y"of  Whether  it  be  lawful  to  insure  the  property  of  an  enemy, 
an  encn^  not   when  not  protected  by  a  license  ?   Whatever  doubts  might 
fioe^l      *  formerly  obtain  in  England  either  as  to  the  legality  or  expe- 
diency of  such  insurances,  the  question  was  finally  settled,  as 
we  have  seen  by  the  case  of  Potts  v.  Bell  (d).    The  late  Mr* 
Justice  Park  seems  to  have  thought  that  the  question  vai 
settled  by  the  two  following  cases  of  Brandon  v.  Nesbitt  and 
Bristow  V.  Towers  (e) ;  but  it  is  clear  that  there  was  no 
direct  determination  of  the  question  in  these  cases,  having 
been  decided  on  the  short  ground  of  "  aUenage.** 


(a)  15  East,  52. 

(ft)  FreelaAd  v.  Walker,  4  Taunt. 
478,  and  Lfcwia  v.  Cormac,  4  Taunt. 
483,  in  notea,  and  see  Gronlng  o. 
Crockett,  3  Camp.  83. 

(c)  Edwards'  Cases  on  licenses* 


6.  See  Evereth  v.  Tonno,  I  B.  & 
A.  142. 

(d)  8  T.  R.  548. 

(e)  See  Fortado  v,  Bogsr^ 
past. 
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The  first  of  those  eases  was  Brandon  v.  Neshitt  (a),  which  An  inrannce 
was  an  action  on  a  policy  of  insurance  on  goods  on  board  the  ^^ona<^mt 
Greyhound,  an  American  ship,  at  and  from  London  to 
Bayonne  :  there  was  an  averment  in  the  declaration  that  the  grotectad  by  a 
poKcy  was  effected  for  the  benefit  and  on  the  account  of  th^l^^r"  * 
David  Brandon,  Isaac  and  David  Valery,  and  others,  who  Sp^Ssfore 
were  interested  in  the  ffoods ;  and  another  averment  that  the  ^«  ''■J  «>!Sr 

°  menced.  Nor 

ship  was  captured  as  prize*  The  defendant  pleaded  that  the  can  his  agent 
persons  in  whom  the  interest  was  averred  to  be  were  aliens  ^o^^ongh 
bom,  and  that  before  the  ship  sailed  they  were  become  alien  Jj^'J^  j^ 

enemies  of  our  king.  more  than  the 

mt  ^    t  111  •  t  sum  insured. 

The  second  plea  stated,  that  the  persons  mterested  were 
living  in  France^  and  enemies,  and  that  the  goods  were  sent 
from  London,  after  the  commencement  of  the  war,  for  the 
purpose  of  being  landed  and  delivered  in  France  to  the 
king's  enemies  (6).  The  replication  to  the  first  plea  stated, 
that  the  persons  interested  were  indebted  to  the  present 
plaintiff  in  more  than  the  value  of  the  goods  insured.  The 
replication  to  the  second,  that  the  goods  insured  were  not 
prohibited  at  the  time  of  the  policy,  and  that  they  were 
shipped  before  the  commencement  of  the  war.  To  these 
replications  there  were  demurrers. 

Lord  Kenyon,  in  giving  the  opinion  of  the  Court,  said, 
tliat  they  had  considered  this  case,  and  unless  anything  more 
ooald  be  urged  at  the  Bar  to  shake  the  opinion  they  had 
formed,  they  were  of  opinion  that  judgment  must  be  given 
for  the  defendant,  on  this  ground  that  an  action  will  not  lie 
either  by  or  in  favour  of  an  alien  enemy. 

The  next  case  of  Bristow  v.  Towers  (c),  which  came  on  in  Neither  can  an 
the  same  Term,  and  was  argued  upon  a  special  verdict,  in  tained  on  a 
which  the  only  point  discussed  was  the  legality  of  insurances  ^*^rty*<Jr*an 
on  enemy's  property ;  and  the  principle  of  the  decision  in  enemy, 


W  6T.R.33. 

In  a  plea  of  alien  enemy 
defendant  moat  state  that  the 
'^"'^iff  was  bom  in  a  foreign 
at  enmity  with  this  coun- 


try, and  that  he  is  not  residing 
here  under  letters  of  safe-conduct 
from  the  king.   Casseres  o.  Bell, 
8  T.  R.  166. 
(c)  6  T.  R.  36. 
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thoogli  of       Brandon  v.  Nesbitt  was  held  so  clearly  to  control  the  other, 
lu?"*   ^^^^9      ^he  authority  of  that  decision,  the  counsel  for  tbe 
plaintiff  abandoned  the  second  argument,  which  the  Court 
had  ordered. 

The  special  Tcrdict  stated  that  the  plaintiff,  on  the  13th 
March,  1793,  being  dien  resident  in  Crreat  Britain,  io  pur- 
suance of  an  order  for  that  purpose,  caused  the  insurance  in 
question  to  be  made  on  account  of  Arrouet,  Massot,  &c.,  and 
that  the  goods  insured  were  by  die  policy  warranted  Frentk 
property,  and  were  so  in  fact ;  that  the  goods,  which  consisted 
of  buttons,  buckles,  &c.,  of  the  manufacture  of  Ais  kingdom, 
were  shipped  on  board  the  Naney  (an  American  ship),  on  the 
19th  March,  1798,  by  Messrs.  Humphreys,  of  Birwunghmt 
in  compliance  with  orders  receired  in  January,  1793^  from 
Messrs.  Arrouet,  Massot,  &c.,  who  were  and  still  are  subjecli 
of  France;  that  by  two  orders  in  council  of  11th  Februarff 
1793,  general  reprisals  were  granted  against  the  ships,  goods, 
and  subjects  of  France,  and  a  general  embargo  was  laid  on 
all  vessels  in  Greai  Britain,  but  by  another  order  of  26th 
February,  the  said  general  embargo  was  declared  not  to 
extend  to  foreign  vessels  belonging  to  the  subjects  of  soy 
state  in  amity  with  his  Majesty,  but  that  they  might  forthwith 
proceed  on  their  respecdve  voyages,  provided  'the  cargo  did 
not  consist  of  naval  or  miKtary  stores,  or  any  other  artide 
the  exportation  whereof  was  prohibited  by  any  law  or  order 
of  council  then  in  force.  The  verdict  dien  states  the  sailing 
of  the  ship  on  the  voyage  insured  on  the  21st  of  Mar^ 
1793,  the  subsequent  capture  of  the  vessel  by  some  EngtA 
subjects,  and  the  condemnation  of  the  goods  insured  is 
French  property. 

This  special  verdict  was  fully  argued  at  the  Bar,  sods 
second  argument  was  ordered ;  but,  after  the  decision  of 
Brandon  v.  Nesbitt,  the  counsel  for  the  plaintiff  said  that  he 
declined  the  further  argument  of  the  case,  as  he  had  no  hopes 
of  convincing  the  Court  that  this  case  could  be  distinguished 
from  the  principle  upon  which  the  former  had  been  so  re- 
cently determined. 
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Lord  Kenyan. — '*It  appears  to  the  Court  in  the  same 
light,  and  there  must  be  judgment  for  the  defendant." 
In  the  case  of  Furtado  v.  Rogers  (a)  it  was  clearly  decided  An  insunmce 


made  in  Greal 


on  a 


that  all  insurances  upon  foreign  ships  must  be  understood  as 
Tirtually  containing  an  exception  in  the  case  of  British  cap-  ^^^^'^^^j,^ 
ture,  and  in  this  case  it  was  held  that  even  a  French  ship  that  commence- 
was  insured  in  England^  previous  to  the  commencement  of  tiM^be^^n^^' 
hostilities  between  Great  Britain  and  France,  was  not  pro-  ^TFrSuJe^ 
tected  by  the  policy  in  the  case  of  a  loss  by  British  capture,  does  not  oorer 
after  the  hostilities  had  commenced.  fih^a^iro^ 

Lord  Ahanlejft  in  delivering  the  judgment  of  the  Cknirt, 
said,  ''There  are  two  questions  for  our  consideration,  1st, 
Whether  it  be  lawful  for  a  British  subject  to  insure  the  ship 
of  an  enemy  from  the  effect  of  capture  made  by  his  own 
gOTemment  ?  Sndly,  Whether,  if  that  be  illegal,  the  insnr- 
ance  in  this  case  having  been  made  previous  to  the  com- 
mencement  of  hostilities  will  make  any  difference  ?  As  to 
the  first  point,  it  has  been  understood  for  some  years  past  to 
have  been  the  opinion  of  all  Westminster  HaU,  and,  I  believe, 
of  the  nation  at  large,  that  all  such  insurances  are  illegal,  and 
incapable  of  being  enforced  in  a  Court  of  Justice.  Mr.  Park 
seems  to  consider  the  cases  of  Brandon  v.  Nesbitt  (i),  and 
BrtMtow  V.  Towers  {c\  as  having  decided  the  point  {d) ;  but* 
after  looking  accurately  into  all  the  cases,  I  admit  there  is  no 
direct  determmation.  The  above  two  cases  proceeded  on  the 
short  ground  of  '*  alienage,"  which  was  sufficient  to  support 
the  decision,  without  entering  into  the  other  question."  Hb 
Lordship,  after  referring  to  the  uncertainty  of  the  matter 
which  had  existed  for  some  years,  and  referring  to  the 
opinion  of  Mr.  J.  BuUer  {e)  on  the  subject,  goes  on  to  say: 
— "  We  can  only  say,  that  although  many  persons  have  re- 
covered in  such  actions,  it  is  equally  true  that  doubts  have 
been  entertained  by  many  persons  as  to  their  right  to  recover, 
and  that  most  of  those  who  were  informed  upon  the  subject 

(a)  3  B.  &  P.  191.  {d)  See  Park  Ins.  519. 

(6)  Ante.  p.  653.  («)  See  his  jud^ent  in  Bell  v. 

(e)  Ante,  p.  653.  Gibson,  1  B.  &  P.  p.  364. 
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were  firmly  persuaded  that  the  objection  might  have  been 
made  with  success.  This  affords  a  sufficient  vindicatioD  to 
the  Courts  of  this  country  in  now  deciding  this  point  agunt 
a  foreigner.  In  the  year  1748  an  act  (a)  passed,  prohibiting 
the  insurance  of  French  ships  and  goods  during  the  war: 
this  was  at,  least,  a  legislative  declaration  of  the  hnpoHcy  of 
such  insurances  at  that  time. 

From  the  expiration  of  that  act  to  the  passing  of  the 
83  Geo.  S,  c.  27,  s.  4,  no  legislative  interference  upon  the 
subject  ever  took  place,  and  previous  to  the  last  act,  the 
policy  in  question  was  made.  The  question,  then  is,  whetber 
the  law  does  not  make  that  exception,  and  whether  it  be  eon- 
petent  to  an  English  underwriter  to  indemnify  persons  who 
may  be  engaged  in  war  vrith  his  own  sovereign  against  the 
consequences :  by  the  terms  of  the  policies,  the  undenrrilen 
certainly  undertake  to  indemnify  the  assured  against  all  ctp- 
tors  and  detentions  of  princes,  without  any  excepdoo  ai 
respect  of  the  acts  of  the  government  of  their  own  natknf 
We  are  all  of  opinion,  on  the  principles  of  the  English  kw, 
it  is  not  competent  to  any  subject  to  enter  into  m  contrut  to 
do  anything  which  may  be  detrimental  to  the  interests  of  hb 
own  country ;  and  that  such  a  contract  is  as  mach  prohibitsd 
as  if  it  had  been  expressly  forbidden  by  act  of  ParliaiDeiit 
It  is  admitted,  that  if  a  man  contract  to  do  a  thing  whidi  ii 
afterwards  prohibited  by  act  of  Parliament,  he  is  not  boiuil 
by  his  contract :  this  was  expressly  laid  down  in  Bremsierf. 
KitcheU  (6):  and  on  the  same  principle,  where  hostilities 
commence  between  the  countries  of  the  assured  and  the 
underwriter,  the  latter  is  forbidden  to  fulfil  his  contract 

With  respect  to  the  expediency  of  these  insurances,  it 
Bynkcnhock.  secms  Only  ncccssary  to  quote  a  single  line  from  Bynket' 
Valin.  shoek  (c),  and  part  of  a  passage  in  Valin  (d). 

The  former  says,  ''Hostium  pericula  in  se  sosdpeie 
quid  est  aliud  quam  eorum  maritima  promovere;*  and  the 
latter,  speaking  of  the  conduct  of  the  English  during  the  war 

(a)  21  Geo.  2,  c.  4.  (c)  Qusst.  JurisPab.  Hb.  ),c31. 

(6)  1  Salk.  198.  (cO  Page  32. 
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1756,  who  permitted  these  insurances,  says,  "  The  con- 
lequence  was,  that  one  part  of  this  nation  restored  to  us  by 
the  effect  of  insurance,  what  the  other  took  from  us  by  the 
jghtsof  war*" 

There  is  no  express  declaration,  therefore,  either  for 
ir  against  the  legality  of  such  insurances,  and  the  question 
:omes  now  to  be  decided  for  the  first  time.  We  are  all  of 
>pimon,  that  to  insure  enemies'  property  was  at  common  law 
ttegal^  for  the  reasons  given  by  the  two  foreign  writers 
JO  whom  I  have  referred.  If  this  be  so,  a  contract  of  this 
and  entered  into  previous  to  the  commencement  of  hostilities 
mist  be  eiqually  unavailable  in  a  Court  of  law,  since  it  is 
squally  injurious  to  the  interests  of  the  country ;  for  if  such 
I  contract  could  be  so  supported,  a  foreigner  might  insure 
previous  to  the  war,  against  all  the  evils  incident  to  the  war. 
But  it  is  said  that  the  action  is  suspended,  and  that  the  in- 
lemnity  comes  so  late  that  it  does  not  strengthen  the  resources 
)£  the  enemy  during  the  war.  The  enemy,  however,  is  very 
itde  injured  by  captures  for  which  he  is  sure  to  be  repaid, 
It  some  time  or  other,  by  the  imderwriters. 

Since  the  case  of  Bell  v.  Paits,  it  has  been  universally  un- 
lentood  that  all  commercial  mtercourse  with  the  enemy  is  illegal 
Jt  common  law,  and  that,  consequently,  all  insurances  founded 
ipon  Buch  intercourse  are  also  illegal.  Why  are  they  illegal  ? 
tecause  they  are  in  contravention  of  his  Majesty's  object  in 
laking  war,  which  is  by  the  capture  of  the  enemy's  property, 
ud  by  the  prohibition  of  any  beneficial  intercourse  between 
iiem  and  his  own  subjects  to  cripple  their  commerce.  The 
une  reasoning  which  influenced  the  Court  of  King's  Bench  in 
leir  decision  in  Bell  v.  Potis^  seems  decisive  in  the  present 
ise.  For  it  being  determined  that  during  war  all  commer- 
jd  intercourse  with  the  enemy  is  illegal,  at  common  law, 

follows,  that  whatever  contract  tends  to  protect  the 
aemy's  property  from  the  calamaties  of  war,  though  made 
ateoedent  to  the  war,  is,  nevertheless  illegal.  I  forbear 
>  enter  into  the  argument  suggested  at  the  Bar,  in  favour 
f  the  defendant,  that  the  law  will  not  enforce  a  contract 

u  D 
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founded  on  a  transaction  detrimental  to  the  public  policy  of 

the  state.   The  ground  upon  which  we  decide  this  case  is. 

When  t  British    that  when  a  British  subject  insures  against  captures,  the 

aj^nst!^*^  law  infers,  that  the  contract  contains  an  exception  of  cap— 

Sfcre  Sat  the  made  by  the  government  of  his  own  country ;  and  if  h^ 

contract  con-    ]iaci  expressly  insured  against  Brilisft  capture,  such  a  con- 
tains an  excep-  n.      ,  i.      i«        ^  , 
tion  of  capture  tract  would  DC  abrogated  by  the  law  of  EngianeL 

^t'rnme^^^        So  also  in  the  casc  of  Kellner  v.  Le  Mesurier  (a).  Lord 

^\n^         J^Uenboraugh  says,    As  to  the  last  ground  of  objection  to 

the  validity  of  this  insurance,  it  immediately  involves  diii 

question,  viz.,  whether  an  insurance  made  in  terms  agdsBt 

capture  generally  can  be  legally  carried  into  effect,  so  as  to 

operate  as  an  indemnity  against  an  act  of  hostile  capture  od 

the  part  of  his  Majesty  and  his  subjects,  in  ikvoar  of  an 

enemy,  (for  such  the  proprietor  of  this  ship  must  be  taken  to 

be  at  the  time  of  the  capture  in  question),  the  ship  having 

been,  as  alleged,  taken  as  prize  by  his  Majesty.    And,  upon 

full  ccnsideration  on  the  subject,  we  are  of  opinion  that  tfab 

last  ground  of  objection  is  well  founded,  and  that  no  acCioD 

can  be  maintained  upon  this  policy  to  recover  the  loss  in 

question.   A  policy  containing  an  insurance  against  Br^h 

capture  eo  nomine  would  be  illegal,  and  void  apon  the  fsee 

of  it,  as  being  directly  and  obviously  repugnant  to  the 

interest  of  the  state,  having  an  immediate  tendency  to  render 

ineffectual  to  the  extent  of  the  indemnity  created  thereby  aD 

offensive  operations  by  sea,  adopted  by  his  Majesty  and  tm 

subjects,  for  the  purpose  of  weakening  the  strength  and 

diminishing  the  resources  of  the  enemy.   And  if  an  insnranee 

by  a  British  subject,  made  in  terms,  ag^nst  British  captore 

would  be  void,  an  insurance  indirectly  produdi^  the  same 

effect  by  the  application  afterwards  of  the  general  words  of 

the  insurance  to  the  particular  event  of  British  capturei 

which  has  since  happened,  must,  we  are  of  opinion,  opoo 

principle  be  equally,  illegal;  and  that  no  peril,  the  subject  of 

insurance,  can  be  covered  under  the  generality  of  the  terms 


(a)  4  East,  396. 
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capture/'  detention  of  princes/'  or  the  like,  which  could 
not,  consistently  with  law,  be  specifically  insured  in  direct  and 
sxpress  terms/' 

In  the  next  case  of  Gamba  v«  Mesurier  (a),  on  the  same 
lay.  Lord  EUenborough  also  delivered  the  judgment :  the 
principle  of  the  case  is  similar  to  the  preceding  one,  viz.-*— 

that  an  underwriter  on  French  property  in  time  of  war, 
was  not  liable  for  loss  occasioned  by  capture  by  the  king's 
ibips  during  hostilities,  which  commenced  between  Great 
BrUqin  and  France  subsequent  to  the  policy  being  made, 
ind  terminated  before  action  brought.** 

And  on  the  same  day  judgment  was  delivered  by  the 
Learned  Chief  Justice^  in  the  case  of  Brandon  v.  Curling  (i), 
in  which  case  it  was  held  by  the  Court,  ^  that  an  insurance 
m  goods  from  London  to  Bayonne  in  France^  shipped  on 
board  a  neutral  ship,  on  account  of  and  at  the  risk  of 
Frenckmen,  before  the  declaration  of  hpstilities  between 
Oreat  Britain  and  France,  but  exported  afterwards,  could 
not  be  enforced  against  the  underwriter,  even  after  the 
restoration  of  peace,  to  recover  a  loss  by  capture  of  a  co- 
belligerent  (not  stated  to  be  an  ally)  during  the  war.  And 
they  held,  that  every  insurance  on  alien  property  by  a  British 
subject,  must  be  understood  with  this  implied  exception, 
that  it  shall  never  cover  any  loss  happening  during  the 
exbtence  of  hostilities  between  the  respective  countries  of 
the  assured  and  assurer." 

And  not  long  after  these  cases,  the  case  of  Lubbock  and 
another  v.  Potts  (c),  came  before  the  Court  of  King's  Bench; 
and  the  judgment  was  delivered  by  Lord  Chief  Justice 
EUenborough  r  and  the  Court  held  in  this  case  that,  colo- 
nial produce  could  not  legally  be  shipped  firom  the  British 
West  Indies  for  Gibraltar,  and  therefore  the  same  could  not 
be  insured  on  such  a  voyage."  This  case  is  mentioned  for 
the  sake  of  the  principle  contained  in  it,  viz. ; — that  if  a  cer- 
tain voyage  be  prohibited  by  the  laws  of  this  country,  the 


(a)  4  East,  407.         (6)  4  East,  409.         (c)  7  East,  449. 
u  u  2 
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insurance  upon  the  adventure  is  illegal  also,  and  therefore 
void.  But  this  class  of  cases  which  depended  upon  the  oM 
navigation  laws,  and  the  laws  reladng  to  the  Customs,  so 
entirely,  as  to  render  such  cases  scarcely  worth  referring  to, 
after  the  entire  alteration  of  the  former,  and  annihilation  of 
the  latter  at  this  day  (a)* 

There  are,  however,  some  matters  still  to  be  mentioned  on 
this  head  :  such  are  the  laws  against  smuggling. 
Penons  intur-     By  3  &  4  Wm.  4,  c.  53,  all  the  laws  upon  this  subject  are 
^^^f^Bd^  consolidated  in  that  act :  by  which  it  is  enacted,  that  eveiy 
^^^^       person  who  by  way  of  insurance  or  otherwise,  shall  under- 
take  or  agree  to  deliver  any  goods  to  be  imported  beyond 
the  seas  into  any  port  or  place  in  the  United  King- 
dom,  without  paying  the  duties  due  on  such  importation, 
or  any  prohibited  goods;  or  who,  in  pursuance  of  such 
insurance  or  otherwise,  shall  deliver  or  cause  to  be  delivered, 
any  uncustomed  or  prohibited  goods,  and  every  aider  and 
abettor  of  such  person,  shall  for  every  such  offence,  forfeit 
the  sum  of  600/.  over  and  above  any  other  penalty  to  which 
^w/t^  on  the  liable ;  and  every  person  who  shall  agree  to  pay 

assured.  any  money  for  the  insurance  or  conveyance  of  such  goods,  or 
who  shall  receive  or  take  such  goods  into  hb  custody  or 
possession,  or  suffer  the  same  to  be  so  received  or  taken, 
shall  also  forfeit  500/.  over  and  above  any  penalty  to  which 
he  may  by  law  be  liable  (6). 
Where  part  of  would  seem  that  if  part  of  a  cargo  be  illegal,  and  the 
b^Tmtend^to  ^^^^  goods,  though  legal,  are  intended  to  cover  an 

cover  an  illegal  illegal  design  (c),  or  if  the  contract  be  entire,  and  cannot  be 
M^ofe  severed,  the  illegality  of  the  part  will  vitiate  the  whole  poliqr. 

JBirt^if'part  of  *  portion  of  the  subject-matter  be  entirely  free  from 

fic»nSd^  the  illegality,  and  there  be  no  fraud  extending  to  it,  the 
insurance  of     policy  is  divisible,  and  will  protect  the  legal  part  of  the 

(a)  See  the  Navigation  Act  of  3  {b)  Sect.  47.    See  also  4  &  5 

&  4  Wm.  4,  c.  54.    And  see  the  Wm.  4,  c.  13 ;  4  &  5  Wm.  4,  c  189 

act,  6  &  6  Vict.  c.  47  (altered  and  (c)  See  Gordon  v,  Vanghan,  12 

amended  by  8  Vict.  c.  12%  passed  East,  302.   Aute,  p.  647. 
8th  May,  1845. 
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sargo ;  and  therefore  it  was  held  that  a  cargo  licensed  might  that  part  is  not 
be  insured,  and  the  insurance  of  part  is  not  vitiated,  though  Tn^j^^I^n 
;he  other  part  of  the  cargo  is  not  licensed  and  iUegal  (a).       ^3  mll^T^ 

And  where  a  license  was  granted  to  export  gunpowder,  ^^"^^ 
md  more  was  exported  than  was  specified  in  the  license,  the 
»portation  of  the  excess  only  was  held  to  he  illegal ;  and 
therefore  an  insurance  on  the  whole  cargo  was  supported  as 
to  so  much  for  which  the  license  was  obtained  (6). 

But,  in  the  case  of  Parkin  v.  Dick  (c),  where  an  exporta-  where  an 
tion  from  this  country  was  protected  by  a  valued  policy  on  ^^S^JJ^^e^ 
goods  to  be  thereafter  specified,  and  the  specification  after-  by  a  valwd 
wards  made  included  some  goods,  the  exportation  of  which  was  goods  to  be 
prohibited  under  the  penalty  of  forfeiting  the  goods  and  the  g^nSed.'^and 
ship  in  which  they  were  exported,  the  Court  of  King's  Bench 
held  the  whole  adventure  to  be  illegal  and  the  policy  entirely  prohibited 
void.    Lord  EUenborough  observing    it  is  an  illegal  act  and  ^i^^^l^was 
subjects  the  ship  itself  to  forfeiture.  The  policy  is  one  entire  ^ 
contract  on  goods  to  be  thereafter  specified,  to  which  the 
underwriter  subscribed :  and  the  subsequent  specification  by 
the  assured  cannot  alter  the  nature  of  the  contract  with 
respect  to  the  underwriters  so  as  to  sever  that  which  was  one 
entire  contract.   It  has  been  decided  a  hundred  times  that 
if  a  party  insure  goods  altogether  in  one  policy,  and  some  of 
them  are  of  a  nature  to  make  the  voyage  illegal,  the  whole 
contract  is  illegal  and  void." 

And  in  the  case  of  Camelo  v.  Britten  (d),  where  the  license 
was  held  void  on  account  of  the  condition  not  having  been 
complied  with,  although  the  subjec^matter  of  the  insurance 
consisted  of  various  articles  besides  the  gunpowder,  still  it 
was  considered  that  the  policy  being  one  entire  contract,  it 
was  wholly  void. 

A  sentence  against  a  neutral  by  a  British  Vice  Admiralty 
Court,  is  sufiicient  evidence  from  which  to  presume  that  the 
ship  had  been  engaged  in  some  illegal  transaction.  A  neutral 

(a)  Piescall  v.  Allnutt,  4  Taunt.  196. 
792.  Butler  v.  Allnutt,  1  Stark.  222.        (c)  1 1  East,  502. 
iff)  Keir  r.  Audrade,  2  Marsh.       (rf)  4B.&A.  184.   Ante,  ^,^7. 
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meeting  by  agreement  a  British  vessel,  for  the  purpose  o(% 
receiving  gunpowder  and  arms,  is  illegal,  even  though  th^^ 
latter  should  have  had  a  license  to  export  them  for  th%^ 
purposes  of  trade  (a). 


SECTION  III. 

OF  NON-COMPUANCE  WITH  WARRANTIES. 

We  come  now  to  notice  another  important  instance  in  which 
the  assured  may  forfeit  the  insurance  which  he  has  made  to 
secure  himself  against  the  perils  insured  against  by  the 
underwriters,  and  this  is  where  he  makes  an  express  condi- 
tion or  warranty  of  some  fact  or  drcutastance,  or  binds  him- 
self, that  a  certain  condition  shall  happen,  otherwise  he  is 
to  lose  the  benefit  of  his  contract.  This  condition  by  whidi 
the  assured  binds  himself  that  it  shall  be  performed,  is  inde- 
pendent altogether  of  the  contract  which  I  endeavoured  in 
the  first  part  of  this  Treatise  to  explain  the  {^inciples  of; 
and  it  was  there  said,  that  there  was  an  implied  condition  by 
law,  that  the  assured  could  not  escape  from,  viz.,  that  lus 
ship  should  be  seaworthy  and  properly  eqiupped  for  the 
voyage ;  but  having  done  that,  he  miakes  no  assurance  that 
his  ship  is  safe  at  the  moment  of  the  insurance  (6);  he  is 
bound  to  give  the  underwriter  all  the  account  he  knows  of 
her,  but,  as  Lord  Mansfield  says,  that  although  the  assured 
ought  to  know  whether  the  ship  was  seaworthy  when  she  set 
out  on  her  voyage,  yet  he  may  not  be  able  to  know  the 
condition  she  may  be  in,  after  she  has  been  out  a  twelve- 
month.** There  is  also  an  implied  condition  by  law,  that  the 
loss  shall  not  happen  through  the  fault  of  the  assured;  if  his 
conduct  is  such  as  to  cause  either  a  forfeiture  of  the  ship  to 

(a)  Gibson  v.  Mair,  1  Marsh.  39>       (6)  See  Motteux  v.  London  As- 
and  Gibson  v.  Service^  1  Marsh,     surance  Comp.,  ante,  p.  200. 
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foreign  state,  or  to  occasion  the  loss  of  it  by  his  own  act, 
le  underwriter  is  not  liable.  But  it  is  a  very  different  thing 
here  he  chooses  to  bind  himself  to  a  condition  or  warranty, 
lat  something  is  the  fact,  as  he  represents,  or  that  something 
•>  to  be  done  by  him.  By  the  law  of  England,  such  a  con- 
ition  must  be  complied  with,  or  it  works  the  entire  failure  of 
le  contract.  Lord  Eldan,  in  the  case  of  the  Newcastle  Fire 
HMurance  Company  v.  Macmorrow  (a),  says : — It  is  a  clear 
nd  first  principle  of  the  law  of  insurance,  that  where  a  thing 
\  warranted  to  be  of  a  particular  nature,  or  description,  it 
lUst  be  such  as  it  is  stated  to  be.  It  is  no  matter  whether 
;  be  material  or  not ;  the  only  question  is, '  is  this  the  thing 
\cJactQ  that  I  have  signed.'" 

And  therefore  it  has  been  held  in  the  case  of  Harrison  v. 
Jotuglass  (6),  that  an  underwriter  in  an  action  on  ja  policy, 
Iter  payiiig  money  into  Court,  cannot  rely  on  a  breach  of 
farranty:  for  the  payment  admits  that  the  assured  has  a 
ight  to  recover  something,  which  he  could  not  do  if  there  , 
lad  been  a  breach  of  warranty. 

So  in  the  case  of  Blackhurst  v.  CockeU  (c),  which  was  an  Ship warrant, 
icftion  on  a  pohcy  of  insurance    on  goods,  from  the  ladmg  particular  day'* 
>f  them  on  board  the  ship  at  London  to  Liverpool  "  lost  or  J,"']^!^?'^ 
lot  lost:"  at  the  bottom  of  the  policy  was  added,  "  war-  the  policy  was 

*       "  underwrote 

ranted  well,  December,  9th,  1784."  At  the  trial  before  Lord  at  between  one 
Kenyon,  at  Guildhall,  it  appeared  that  the  underwriter  un-  ^ciockl^  the 
lerwrote  the  policy  between  one  and  three  in  the  afternoon,  ^^^{^^ 
ind  that  the  ship  was  lost  about  eight  o'clock  that  morning,  at  eight  in  the 

morning  of  the 

A.  nonsuit  was  entered,  with  liberty  to  the  plaintiff  to  move  same  day,  the 
to  enter  the  verdict  for  him:  Lord  Kent/on,  "The  single  ^^pH^^with 
question  is,  whether  the  warranty  at  the  bottom  of  the  policy  ^J^^  ^t^^y  part 
means  at  the  time  when  the  defendant  subscribed  it,  or  any  of  that  day. 
time  that  day  ?  And  we  are  all  of  opinion,  that  if  the  ship  be 
well  at  any  time  that  day  it  is  sufficient." 

BuUer,  J. — The  nature  of  a  warranty  goes  a  great  way 
to  determine  this  question.     It  is  a  matter  of  indifference 


(a)  3  Dow.  255.  (b)  3  A.  &  E.  306. 
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whether  the  thing  warranted  be  nmterial  or  not ;  but  it  nnst 
be  literally  complied  with ;  and  if  it  be  no,  that  is  suffictent 
Here  the  ship  was  warranted  safe  on  the  9th  of  Deceraberi 
and  there  was  great  reason  for  inserting  those  words,  became 
they  protected  the  underwriter  from  all  losses  before  that 
day;  to  which  he  would  have  been  liable,  for  the  policy  was 
on  the  goods  from  the  lading  on  board  of  the  ship." 
Distbiction        S.  In  Pttwson  V.  fVaitOHf  (a)  Lord  Matujfield said. — ^'There 
ranty^d       ^      distinction  better  known  to  those  who  are  at  all  coo- 
repreKntation,  yersant  with  the  law  of  insurance  than  that  which  exiiti 
between  a  warranty,  or  condition  which  makes  part  of  t 
written  policy,  and  a  representation  of  the  state  of  the  case. 
Where  it  is  a  part  of  a  written  instrument  it  must  be  per- 
formed." 

In  oidtr  to        '^"^  ^  ^®  Mxne  case,  in  answer  to  a  question  put  by  the 
inaka  imtten    counsel  for  the  underwriters,  vis.,  whether  it  was  the  opinioo 
tnndiiif  Mm     of  the  Court  that  to  make  written  instructions  valid  and 
muiM^«tfm  binding  as  a  warranty,  they  must  bj  inserted  in  the  policy! 
tibe  &oe  of  the  l^f^  Mansfield  answered  that,  **  most  undoubtedly  that  wn 
the  opinion  of  the  Court**   And  in  the  case  of  Laikkmf* 
Henderson  in  the  House  of  Lords.  (6)   Mr.  J.  Chamktt 
says  (c)     At  the  time  when  the  agreement  was  made,  tbe 
underwriters  had  by  the  terms  of  the  policy  a  clear  right  to 
all  the  advantages  of  a  warranty  that  the  ship  was  j£mertc0if 
it  having  been  long  settled  that  such  a  description  as  isooa- 
tained  in  this  policy  does  amount  to  a  warranty.**  The 
description  in  the  policy  was'   upon  the  goods  and  merchsa* 
discs  of  and  in  the  good  ship  called  the  CaHerinet  an 
American  vessel."     And  Mr.  J.  Le  Blanc,  says,  "  it  bai 
scarcely  been  denied  at  the  Bar  that  the  terms  of  this  policy, 
''of  and  in  the  good  ship  or  vessel  called  the  Catherine,  as 
American  vessel,**  amount  to  an  express  warranty  of  the  ship's 
being  American,  which  was  a  neutral  nation,  in  the  war,  nor 
could  it  have  been  otherwise  contended  for,  after  the  unifbnn 


(a)  Ck)wp.  787.  See  ante,  p.  602,  (6)  3  B.  &  P.  499. 
where  this  case  is  fully  reported.         (c)  Page  510. 
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mrrent  of  authorities  in  which  such  an  averment  has  been 

ecided,  or  taken  for  granted  to  be  a  warranty,  as  much  as 

r  the  word  *  warranted*  had  been  inserted  in  the  policy,  for 

take  this  to  be  an  establbhed  proposition  that  every  positive 

Terment  or  allegation  on  the  face  of  the  instrument,  and 

laking  a  part  of  the  written  contract,  whether  inserted  in  the 

ody  of  it,  or  written  in  the  margin  in  a  line  with  the  body  of 

he  instrument,  or  transversely,  amounts  to  a  warranty  or 

ondition.    And  if  such  allegation  be  not  strictly  true  the 

isaured  cannot  recover  on  the  policy  to  whatever  cause  the 

088  be  owing,  whether  the  loss  be  connected  with  the  subject 

)f  such  warranty,  or  wholly  independent  of  it :  for  it  is  a 

xmdition  on  which  the  contract  is  to  take  effect,  which 

failing,  the  contract  fails." 

And  this  rule  of  law  was  decided  in  the  case  of  Beam  v.  A  wamnty 

Simpart{a),  where  the  plaintiff  insured  the  ship  called  the  ?apoH^^ 

Martha  "  at  and  from  London  to  New  York,''  and  on  the  f^^U!^^ 

margin  of  the  policy  were  written  these  words    eighty  nine-  nmch  mK  H 

,  -     ,  _  WM  written  on 

pounders  with  close  quarters,  six-pounders  on  her  upper  the  body  of  the 

decks,  thirty  seamen  besides  passengers.**   The  ship  sailed  !*°t^j!!^ 

from  the  Downs  on  the  1st  March  and  on  the  10th  was  taken  besides 

passengers,*' 

by  an  American  privateer  and  was  sent  to  make  the  port  of  means  thirty 
Boston.    On  the  30th  May,  the  plaintiff  brought  this  action  fonging  to  the 
against  the  defendant,  on  which  the  defendant  paid  the  pre-  i^ldud- 
mium  into  Court,  and  pleaded  the  general  issue.   The  cause  ^^*)^ 
was  tried  before  Lord  Mansfield,  and  a  special  jury  at  ^* 
Guildhall,  at  the  Sittmgs  after  Trinity  Term,  18  Geo.  3; 
the  defence  set  up  was,  that  there  were  not  thirty  seamen  on 
board  the  ship  according  to  the  stipulation  in  the  margin  of 
the  policy :  and,  in  fact,  it  appeared  from  the  evidence  that 
to  make  up  that  number  the  plaintiff  reckoned  the  steward, 
cook,  surgeon,  some  boys  and  apprentices,  and  some  persons 
kaming  to  be  seamen;  and  only  twenty-six  persons  had 
signed  the  ship's  articles.    It  also  appeared  that  there  were 
seven  or  eight  passengers  on  board. 


(a)  Doug.  11. 
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Lord  Mmn^eld  obsenred,  in  summing  up  to  the  jury, 
the  import  of  the  words  must  be  collected  from  the  subj^^ 
to  whidi  they  are  applied.   That  ig  in  the  present  case, 
assured  had  stipulated  for  thirty  seamen  besides  boys  ao^ 
landsmen,  it  would  have  been  dear  that  the  terms  had  m 
been  complied  with ;  but  that  in  thb  policy  seamra  were 
contrasted  with  passengers,  and,  in  that  sense,  the  wofds 
seemed  to  include  boys  as  well  as  men :  but  he  left  the  coo* 
struction  to  the  jury.   The  jury  found  a  verdict  for  the 
plaintiff  as  for  a  total  loss ;  the  defendant  obtained  a  nik 
to  shew  cause  why  there  should  not  be  a  new  triaL    On  the 
day  for  shewing  cause.  Lord  Mwufield^  after  reporting  the 
fiu^  as  above  stated,  and  that  he  had  left  the  constructkm 
of  the  word    seamen/'  to  the  jury,  observed,  that  he  thought 
there  was  Uttle  doubt  on  the  question  after  what  had  paned 
in  the  case  of  Pamon  v.  Emer.  That  the  warranty  might  have 
been  so  worded  as  only  to  include  able  seamen;  but  that,  is 
expressed  here,  the  contrast  being  with  passengers,  the  whole 
of  the  ship's  crew  or  ship's  company  appeared  to  be  meant 
That  was  the  general  maritime  sense  of  the  word.  Afier 
argument  at  the  Bar :  Lord  Mantfield—*^  The  whole  argu- 
ment for  the  defendant  turns  upon  begging  the  questioii. 
There  is  no  doubt,  but  that  this  is  a  warranty.   Its  being 
written  on  the  margin  makes  no  difference.   Being  a  war- 
ranty there  is  no  doubt  but  the  underwriter  would  not  be 
liable,  if  it  were  not  complied  with :  because  it  is  a  condition  oo 
which  the  contract  is  founded.    But  the  question  is,  whether 
in  this  warranty  the  word    seamen**  was  used  in  the  strict 
literal  sense  or  not.   If  it  was,  the  warranty  has  not  been 
complied  with.    It  is  a  matter  of  construction.   Boys  are 
reckoned  seamen,  not  only  at  the  Custom-house,  and  Greefk- 
wich  hospital,  but  in  the  distribution  of  prises.   The  special 
jury  and  byestanders  were  perfectly  clear,  they  hardly  seemed 
to  think  it  a  serious  question  in  this  cause.    There  i« 
scarcely  now  such  a  thing  as  a  ship  entirely  manned  with 
seamen  strictly  so  called.    Even  on  board  the  king's  ships 
they  are  satisfied  with  a  few  strict  seamen,  and  able-boditni 
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ndsmen  make  up  the  rest  of  the  crew.  I  had  no  doubt  of 
le  aenae  of  the  word  in  this  policy,  and  the  jury  decided  it." 
In  an  action  tried  before  Lord  Manffieldt  of  Pawsim  v. 
ktmetelt  at  GuiUhaU{a),  the  counsel  for  the  defendant 
fered  to  produce  witnesses  to  prove  Aat  a  written  memo- 
mdum  inclosed  in  the  policy  was  always  considered  as  part, 
at  Lord  Mansfield  sud  that  it  was  a  mere  question  of  law, 
sd  would  not  hear  the  evidence ;  but  decided  that  a  written 
ocument  did  not  becSome  a  strict  warranty  by  being  folded 
p  In  the  policy.  And  see  the  case  of  Bhe  v.  Fletcher,  at 
hdldhaU,  Easter  Vac.  1779(6).  But  if  a  policy  refer  to 
ertain  printed  proposals  die  proposak  will  be  considered  as 
art  of  the  policy,  Worsley  v.  Wood  in  error  (c).  See  also 
ImOedge  v.  Burrell  {d). 

And  in  a  case  of  Graham  v.  Barra8{e)f  where  a  ship  was 
warranted  not  to  sail  foreign"  after  the  times  limited  by 
ertain  club  rules ;  the  rules  or  warranties  of  the  club  limited 
be  times  of  sailing  to  different  parts  of  the  world,  and  by 
ne  of  the  rules  it  was  provided  that  vessels  might  sail  aftei* 
tie  limited  times,  on  payment  of  an  additional  premium,  as 
er  scale;  and  by  another  rule  every  member  of  the  club, 
efore  the  commencement  of  each  voyage,  was  to  give  his 
cceptance  for  the  premium,  and  parties  neglecting  to  give 
otice  were  subject  to  a  penalty :  it  was  held  (assuming  that 
liese  ndes  could  be  incorporated  with  the  policy)  that  a 
tarty  whose  ship  had  sailed  too  late,  and  been  lost,  could 
ot  afterwards  obtain  the  benefit  of  the  extended  time,  by 
iibmitting  to  the  penalty,  and  paymg  the  extra  premium. 

In  the  case  of  Kenyon  v.  Berthon  (/),  the  following  words 
ere  written  on  the  margin  of  the  policy : — In  port  20th  of 
iv/y,  1776.*'  In  fact,  the  ship  had  sailed  on  the  18th  of 
'mly»  The  question  was,  whether  this  marginal  note  was  a 
arranty  or  a  representation  ? 

(a)  Trin.  Vac.  1779,  Doug.  12,  {d)  1  H.  Black.  254. 
I  the  ]iote«.  (e)  5  B.  &  Ad.  1011. 

(b)  Doug.  12,  in  the  notes,  ante,  (J)  Mich.  Vac.  1779 ;  Doug.  12, 
608.  note  (4),  and  see  Colby  r.  Hunter^ 

(c)  6  T.  R.  710.  Moo.  &  M.  81. 
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Lord  Mansfield. — The  question  is,  whether  the  ship's 
being  in  port  on  the  20th  is  part  of  the  coDdition  of  the 
instrument  t  When  it  is  on  the  face  of  the  instrument,  h  b 
a  part  of  the  policy :  so  that  here,  if  the  ship  was  not  in  port, 
it  is  no  contract.  As  to  its  being  only  in  the  mai^,  that 
makes  no  difference:  it  is  all  part  of  the  contract,  when  it  ii 
once  signed.  And  though  the  difference  of  two  days  naj 
not  make  any  material  difference  in  the  risk,  yet  as  the  coi- 
dition  has  not  been  complied  with,  the  underwriter  is  not 
liable.- 

S.  The  propriety  of  these  decisions  has  neTer  been  qoo- 
tioned,  and  the  rule  has  been  constantly  and  tacitly  acquieseed 
in  from  the  time  in  which  these  cases  were  determined  till  tk 
year  1786,  when,  notwithstanding  the  uniformity  of  thedel»- 
minations  upon  the  subject,  it  once  more  became  an  object  of 
discussion  in  the  case  of  De  Uahn  v.  Hartley  (a). 

It  came  before  the  Court  upon  a  special  Terdict;  itwsia 
action  of  assumpsit  brought  by  the  plaintiff  (an  underwrite^ 
against  the  defendant,  to  recover  back  the  amount  of  a  kv 
which  he  had  paid  upon  a  policy  of  insurance.  The  defend- 
ant pleaded  the  general  issue.  The  cause  came  on  to  be  \M 
before  Mr.  Justice  Butter  at  GuildkdU^  when  the  jury  fousJ 
a  special  verdict,  stating : 

That  the  defendant,  on  the  i4th  of  June^  1779,  gave  to  bi 
insurance-broker  instructions  in  writing,  to  cause  an  insoFUKV 
to  be  made  on  a  certain  vessel,  called  the  Juno.   (Then  tke 
instructions  are  set  out  in  the  verdict,  signed  by  the  defend-  I 
ant.)    The  verdict  then  states,  that  the  broker,  in  cook-  I 
quence  of  such  instructions,  on  the  said  14th  of  Jiwir,  177%  K 
did  cause  a  policy  of  insurance  to  be  made  on  the  Jmu^  upoi  It 
goods  and  merchandises  laden  on  board,  and  also  cm  the  ibf^  ^ 
at  and  from  Africoy  to  her  port  or  ports  of  discharge  in  tk  *^ 
British  West  Indies^  at  and  after  the  rate  of  15L  per  cent 
The  verdict,  after  reciting  two  memorandums,  not  msternl  ^ 
then  proceeded  to  state,  that  in  the  margin  of  the  said  pofi?  ^ 

(tf)  1  T.  R.  343.  ^ 
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ere  written  the  words  and  figures  following: — Sailed  from 
twerpool  with  fourteen  six-pounders,  swivels,  smali-armsy 
tid  fifty  hands  or  upwards :  copper  sheathed/!  That  the 
laintifi^  underwrote  the  policy  for  200^  at  a  premium  of 
IL  lOi.  That  the  Juno  sailed  from  Liverpool  on  the  13th 
f  October i  1778,  having  then  only  forty-six  hands  on  board 
ler,  and  arrived  at  Beaumaris,  in  the  Isle  of  Anglesea,  in  six 
tours  after  her  sailing  from  Liverpool,  with  the  pilot  from 
jherpool  on  board  her,  who  did  pilot  her  to  Beaumaris,  on 
ler  said  voyage;  and  that  at  Beaumaris  the  Juno  took  in 
ix  hands  more,  and  then  had,  and  during  the  said  voyage, 
intil  the  capture  thereof,  continued  to  have  fifty-two  hands 
n  board  her.  That  the  said  ship  in  the  voyage  from  Liver^ 
HHd  to  Beaumaris,  until  and  when  she  took  in  the  said  six 
dditional  hands,  was  equally  safe,  as  if  she  had  had  fifty 
lands  on  board  her  for  that  part  of  the  voyage.  The  verdict 
lien  states,  that  the  defendant  was  interested,  and  that  the 
hip  was  captured ;  that  on  receivuig  an  account  of  the  loss 
if  the  vessel,  the  plaintiff  paid  to  the  defendant  the  sum  of 
1001^  not  having  then  had  any  notice  that  the  said  ship 
lad  only  fortynsix  hands  on  board  her  when  she  sailed  from 
jherpooL 

For  the  defendant  it  was  said,  that  this  representation  had 
lo  relation  to  the  voyage  insured,  for  that  was  at  and  firom 
tfiriea,  &c.,  whereas  this  is  merely  an  account  of  the  state  of 
he  ship  at  Liverpool 

Lord  Mansfield. — There  is  a  material  distinction  between 
.  warranty  and  a  representation.  A  representation  may  be 
quitably  and  substantially  answered;  but  a  warranty  must 
e  strictly  complied  with.  Supposing  a  warranty  to  sail  on 
be  1  St  of  August,  and  the  ship  did  not  sail  till  the  2nd,  the 
rarranty  would  not  be  complied  with.  A  warranty  in  a 
olicy  of  insurance,  is  a  condition  or  a  contingency,  and 
nless  that  is  performed  there  is  no  contract.  It  is  perfectly 
nmaterial,  for  what  purpose  a  warranty  is  introduced ;  but 
eing  inserted,  the  contract  does  not  exist  unless  it  is  literally 
oroplied  with.    Now  in  the  present  case,  the  condition  was, 
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the  sailing  of  the  ship  with  a  certaifi  number  of  men,  which 
not  being  complied  vAxh,  the  policy  is  of  do  efiect."* 

Mr.  Justice  Butter. — It  is  imposrible  to  dinde  the  words 
written  in  the  margin,  in  the  manner  which  has  been  attempted 
at  the  Bar,  that  that  part  which  relates  to  the  copper  sheath- 
ing should  be  a  warranty,  and  not  the  remaining  part.  But 
the  whole  forms  one  entire  contract,  and  must  be  complied 
with  throughout''  Judgment  for  the  plaintiffl  A  writ  of 
error  was  brought  in  the  Exchequer<;hamber  upon  this 
judgment,  which,  after  two  arguments,  was  affirmed  by  the 
unanimous  opinion  of  the  eight  Judges  composing  that 
Court  (a). 

Having  stated  those  rules  which  apply  to  wairandes  n 
general,  it  will  now  be  proper  to  consider  the  seyeral  kinds 
of  warranties,  and  those  principles  which  are  peculiar  to  eadi 
species,  confirmed  by  dednons  of  the  Courts*  Those  whidi 
most  frequently  occur  in  our  books  of  reports,  and  upoo 
which  the  greatest  questions  have  arisen,  may  be  reduced  to 
three  classes :  warranty  as  to  the  time  of  sailing,  warranty  as 
to  convoy,  and  warranty  of  neutrality.  Of  each  of  these  we 
shall  treat;  observing,  in  the  first  place,  that  those  rolea 
which  are  applicable  to  warranty  in  general,  most  necessaril; 

Warranty  as  to  also  apply  to  each  of  these  individually. 

sailing.  L  First,  as  to  the  time  of  sailing. 

Where  a  ship  1*  Thus  iu  the  casc  of  Hore  V.  Whitmare  (6),  which  was 
n^ted^sail  ^  actiou  ou  a  policy  of  insurance,  upon  a  motion  to  set  aside 
the*26th^July  ^cdict  which  had  been  given  for  the  phuntiflT,  the  casc 
free  from  '  appeared  to  be  this.  The  declaration  stated  that  a  policy 
^raktlmd  was  made  on  the  ship  New  Westmorland,  at  and  from 
kS^""&^?  J^^ica  to  London,  warranted  to  sail  on  or  before  the  «6lh 
read  'uT  ^fl*       ^^Vi  ffo™  capture,  and  fcee  from  all  restnuiitf 

and  would  have  and  detunments  of  kings,  princes,  and  people  of  what  natioD, 
hal^not^been  Condition,  or  quality  soever.  It  further  stated  that  the  said 
ordCT*of  the     ^^'P  was  prepared  and  ready  to  sul,  and  would  have  safled 

S>Temor.  on  the  S5th  of  July,  on  her  intended  voyage,  if  she  had  not 
eld,  that  the  ^ 

(a)  Mich.  Term,  1787,  28  Geo.  3 ;  2  T.  R.  186.      {b)  Cowp.  78<- 
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ien  restrained  by  the  order  and  command  of  Sir  Basil  Keith,  warranty  was 
e  then  governor  of  Jamaica,  and  detained  beyond  the  day :  that 
at  ahe  afterwards  sailed  and  was  captured-  For  the  plaintiff 

was  siud,  that  the  usual  clause  against  the  detention  of  before  that  day. 
ders  and  princes  being  inserted  in  this  policy^  the  embargo, 
f  which  the  ship  was  prevented  from  sdling  on  the  day 
endoned  in  the  warranty,  came  expressly  within  the  meaning 
r  its  and,  therefore,  excused  the  delay. 

On  the  other  hand  it  was  said,  that  the  loss  of  the  ship 
CNild  in  no  possible  respect  be  connected  with  the  embargo, 
'hat  the  warranty  was  positive  and  express:  that  the  ship 
bould  depart  on  or  before  the  day  appointed,  and,  therefore, 
lUst  be  complied  with.  Of  this  opinion  was  the  Court ;  and 
coordingly  the  rule  to  set  aside  the  verdict  for  the  phuntiff, 
nd  to  enter  a  nonsuit,  was  made  absolute. 

jS.  But  the  necessity  of  a  punctual  adherence  to  the  day       ^f,  ^ 

,  univenally 

ii  which  the  ship  is  warranted  to  sail  by  the  policy,  is  not  adopted  by 
leculiar  to  the  law  of  England:  for  we  find  that  fdteign 
mters  declare,  that  the  same  rule  is  universally  adopted  (a). 

say  they,  the  owner  of  the  ship  or  goods  has  said  in  the 
loUcy,  that  he  will  be  ready  to  sail  at  a  particular  time,  at 
rhich,  perhaps,  the  navigation  may  be  less  dangerous ;  and 
m  this  account  the  insurer  is  more  easily  induced  to  nnder- 
vrite  the  policy ;  and  he  afterwards  delay  the  time  of  sailing, 
md  the  ship  and  goods  perish,  the  underwriter  is  not  bound, 
br  he  who  neglects  to  depart  at  the  appointed  time,  must, 
f  he  sail  at  a  subsequent  period,  do  it  entirely  at  his  own 
lak  (6). 

3.  If  the  warranty  be  to  sail  after  a  specific  day,  and  the  If  a  ship  be 
diip  sail  before,  the  policy  is  equally  avoided  as  in  the  former  IlS^^^a^ 
Me;  because  the  terms  of  the  warranty  are  as  much  departed  2Su^*^ia*^ 
[rom  in  the  one  case  as  in  the  other.  before  that  day 

the  policy  is 

This  was  decided  in  the  case  of  Vexian  v.  Grant  (c),  on  voicC 

(a)  Roccas,  Not  38.  nautas  quando  detinentur  in  portu 

(6)  Boecns,   in   this  passage,  a  mulierculis,  vel  dulcedine  vini.*' 

{ootes  the  work  of  Santerna,  upon       (c)  Before  Mr.  J.  Duller,  Guild. 

insurances,  who,  he  observes,  "  ex-  East.  Vac.  1779.   Park  Ins.  670. 

clamat  contra  magistros  naviom,  et 
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PoUcy  on       the  8th  of  December,  1777»  a  policy  was  underwritten  by  tl^ 

S^BliSiSS)  defendant  on  goods  in  a  French  ship,  Le  CamjOe  de  TrAm, 

Gi^^iuf  ^'^^"^  Martimco  to  £faor^  <fe  Grace,  with  liberty  to 

tiberty  to  touch  touch  at  Guadohupef  warranted  to  sail  after  the  ISdi  d 

t^SMltedTto*'  January,  and  on  or  before  the  first  of  AyguMi,  1778."  Tbe 

i^th^  ^and  ulsurance  was  made  by  the  plaintiff  on  account  of  Jaoqnei 

on  or  before     Harteloupe  and  Louis  de  Lamare,  of  Hanre  de  Grace, 

1778."  Th«    owners  of  the  ship  and  cargo;  at  which  time  it  was  not 

^J^^d^  known  whether  she  would  load  at  Martimco  or  Gmadalotfe, 

^°^^^Muled         having  goods  to  come  from  both  places ;  the  policy  vii 

fro^^inico  therefore  intended  to  cover  the  risk  from  both,  or  eiAer  d 

1777,  for  OoA-  them.   The  ship,  having  finished  her  outward  voyage  M 

Martinico,  sailed  from  thence  on  the  6th  oi  November,  1777, 

her      with,  for  Guoddloupe,  where  she  took  in  her  whole  loading,  with- 

to  Mwtinioo.    out  returning  to  Martimco,  which  the  captain  intended  to  dk^ 

^^^i^H"^  had  he  not  got  a  complete  cargo  at  Guadaloupe;  firom  wiieoK 

^J"^*  <he  sailed  on  the  26th  of  June.  1778,  and  was  taken  oo  Ae 
i77o,  ana  mi 

^up^^^  8rd  of  September.  The  plaintiff  demanded  payment  of  tk 
wamnty  was  loss  from  the  Underwriters,  which  being  refused,  he  broq^ 
^JI^^i^^^JII^^^  actions  against  them  for  the  recovery  thereof.  This  am 
riiipniledfrom  came  on  to  be  tried  at  GuUdhall,  before  Mr.  Justice  iAAr, 

Jnartinico 

before  12th  when  the  defendant's  objections  were,  that  accordiiig  If 
eSkKof^m.  ^be  words  of  the  policy,  the  voyage  was  to  commence  ftoa 
Martinico,  and  not  from  Guadaloupe,  and  that  the  waniii^ 
of  the  time  of  sailing  was  not  complied  with,  the  ship  hafi^f 
sailed  from  Martinico  before  the  Idth  of  Jamtary,  1778^10 
wit,  on  the  6th  of  November,  1777.  The  jury,  under  die 
direction  of  the  learned  Judge,  were  of  that  opinion,  sid 
accordingly  found  a  verdict  for  the  defendant. 

But  as  in  the  case  of  Bond  v.  Nuii  (a),  when  a  ship  ii ' 
warranted  to  sail  on  or  before  a  particular  day,  if  she  mid 
from  her  port  of  loading,  with  all  her  cargo  and  deanocei 
on  board,  to  tbe  usual  place  of  rendezvous  at  another  ptft 
of  the  same  island,  merely  for  the  sake  of  joining  confoy,it 
is  a  compliance  with  the  warranty,  though  she  be  afienranb 


(a)  Cowp.  601. 
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deUined  there  by  an  embargo  beyond  the  day.  The  ground 
by  that  when  a  ship  leaves  her  port  of  loading,  when  she  has 
ft  Ibn  and  complete  cargo  on  board,  and  has  no  other  object 
in  view  bat  the  safest  mode  of  sailing  to  her  port  of  delivery, 
her  voyage  must  be  said  to  commence  from  her  departure 
from  that  port  (a).  If,  indeed,  her  cargo  was  not  complete 
it  would  not  have  been  a  commencement  of  the  voyage. 

This  was  an  action  on  a  policy  of  insurance  upon  the  ship  Where  a  ship 
Capel^  in  the  West  India  trade,  lost  or  not  lost,  at  and  from  «  at  and  ftom 
Jmnmiea  to  London^  warranted  to  have  sailed  on  or  before 
the  first  of  August,  1776.   The  policy  was  effected  on  the  ^^^^ 
90th  of  August,  1776,  at  a  premium  of  fifteen  guineas  per  before  the  i>t 
cent  to  return  five  per  cent  if  the  ship  departed  with  convoy;  ^^^g  oom- 
and  eight  per  cent  if  with  convoy  for  the  voyage,  and  arrived  J^J^ 
eafe.  At  the  trial,  there  was  no  controversy  about  the  facts ;  at  St.  Amiens, 
and  they  are  shortly  these :  the  ship  was  jcompletely  laden  for  and  sailed  from 
her  voyage  to  England,  at  St.  Anne^s,  in  Jamaica,  and  sailed  ^ 
ipom  St.  Ann^s  Bay,  on  the  «6th  of  July  for  Bluefields,  in 
erder  to  join  the  convoy  there,  Bluefields  being  the  general  ^^^^^ 
place  of  rendezvous  for  convoy  on  the  Jamaica  station,  like  general  T 


SpHhead  in  England,  and  where  a  convoy  then  lay,  which  ^^^^^^ 
was  expected  to  sail  for  England  every  day :  but  the  greater  jj^JJ^^^^j^^ 
part  of  the  way  from  St.  Anne's  to  Bluefields  is  out  of  the  detamed  there 
direct  course  of  the  voyage  from  Si.  Annes  to  England,  lihenshemled 
That  she  arrived  off  Bluefields  on  the  28th  or  29th  of  July,  ^^^^l"^ 
where  she  was  immediately  stopped  by  an  embargo  laid  on  was  lost.  Held, 
all  vessels  being  in  any  part  of  Jamaica,  and  was  detained  ^U^ft^^st. 
there  till  the  (Jth  oi August,  when  she  sailed  with  the  convoy  ^"JiuefiJlcT^ 
for  England,  but  afterwards,  being  separated  in  the  passage, 
was  taken  by  an  American  privateer.    Upon  these  facts  the  of  Aug.  and 
jury  found  a  verdict  for  the  defendant.  When  this  case  was  complied 
first  argued  at  the  Bar,  two  points  were  relied  upon  for  the 
defendant,  in  support  of  the  verdict,  which  the  jury  had 
given  in  hb  favour :  Ist,  That  the  departure  from  Si.  Annex's 
not  a  departure  from  Jamaica,  within  the  meaning  of 


(a)  Cowp.  603;  and  Graham  v.  Barras,  5  B.  &  Ad.  1011. 
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the  policy.  Sndly,  If  it  were,  that  the  going  to  BluefkUi 
was  a  deviation.  Upon  the  first  argument.  Lord  Matufidd 
said : — One  point  now  started  is  entirely  new :  that  supposing 
the  voyage  to  have  begun  from  St  Anne*s  that  going  to 
Bluefields,  (which,  it  is  admitted  on  all  hands,  was  out  of  the 
course  of  the  voyage),  though  for  the  purpose  of  comj 
only,  shall  be  considered  as  a  deviation.  In  answer,  it  has 
been  said  by  the  counsel  for  the  plaintiff,  that  there  are  cases 
in  which  the  contrary  has  been  held :  but  they  are  not  cited. 
I  could  wish  therefore  that  these  cases  might  be  particularly 
looked  into,  and  this  ground  mentioned  again.  It  is  a  very 
material  point :  but  widely  different  from  a  warranty  to  depart 
on  a  particular  day,  which  is  a  condition  precedent  that 
admits  of  no  latitude. 

The  second  point  was  agiain  argued ;  and  then  the  Judges 
severally  mentioned  their  ideas  upon  the  subject,  without 
coming  at  that  time  to  any  decision. 

Lord  Mansfield, — "  I  am  extremely  glad  this  motion  has 
been  made ;  the  cause  came  on  at  ChUdhall^  by  the  candour 
of  the  parties  in  the  fairest  manner.    But  I  had  no  intimation 
of  its  being  a  cause  of  consequence  till  after  the  verdict; 
when  I  was  informed  100,000/.  depended  upon  it  The 
question  was  £eurly  tried,  and  the  case  has  been  very  wdl 
argued  on  both  sides.   I  have  thought  much  of  it  since  die 
trial.    Some  things  are  clear,  and  there  are  others  which 
require  consideration.    The  policy  was  made  on  the  20th  of 
August,  1776,  upon  the  contingency  of  a  fact,  which  most 
have  existed  one  way  or  the  other  at  the  time  the  policy  was 
underwritten.    That  contingency  was,  that  the  ship  should 
have  sailed  on  or  before  the  1st  of  August;  consequently,  it 
must  have  taken  place  or  not  upon  the  SOth  of  that  month. 
The  port,  from  whence  the  ship  was  to  be  insured,  was,  if  I 
may  use  the  expression,  the  whole  island  of  Jamaica:  hot 
from  which  of  the  ports  the  ship  would  sail,  neither  partf 
knew:  therefore,  they  have  used  the  words,  *at  and  ftmn 
Jamaica by  force  of  which  she  certainly  was  protected  in 
going  from  port  to  port,  and  till  she  sailed.    It  follows,  tiut 
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le  word  sailed"  in  the  warranty ;  must  mean  that  she  had 
iled  on  her  homeward-bound  voyage.  The  question  then 
a  matter  of  fact ;  and  one  that  admits  of  no  latitude,  no 
liuty  of  construction,  or  excuse.  Had  she  or  had  she  not 
died  on  or  before  that  day?   That  is  the  question.    No  It  does  not 

*  ^  *  signify  what 

latter  what  cause  prevented  her ;  if  the  fact  is,  that  she  had  cause  prevenu 
ot  sailed,  though  she  stayed  behind  for  the  best  reasons,  ^u'g^  in^e 
le  policy  was  void:  thecontingency  had  not  happened;  and  not  sail**** 
le  party  interested  had  a  right  to  say,  there  was  no  contract  before  the  day 
etween  them.  Therefore  what  was  said  in  argument  is  very  l^^^h^ 
ue :  if  she  had  been  prevented  by  any  accident  from  sailing  ^^b^,"*^ 


11  the  Snd  of  August ^  as  by  the  sudden  want  of  any  necessary  ^^^^^ 

spair,  or  if  an  enemy  had  been  at  the  mouth  of  the  port ; 

16  captain  would  have  done  very  right  not  to  sail,  but  there 

^oold  have  been  an  end  of  the  policy.    It  is  very  different 

rom  the  cases  where  a  voyage  has  been  begun ;  there  the 

sage  of  the  voyage  may  justify  going  a  little  out  of  the  direct 

oorse.    This  also  is  clear;  if  the  ship  had  broken  ground,  But  if  the  ship 

"  breaks  gmond, 

nd  been  fairly  under  sail  upon  her  voyage  for  England  on  and  is  fairly 
le  Ist  of  August^  though  she  had  gone  ever  so  little  way,  S^eday"**^** 
nd  had  afterwards  put  back  from  the  stress  of  weather,  or  ^^^jjjj^p^^g 
pprehension  from  an  enemy  in  sight,  or  had  then  been  put  back  from 
oder  an  embargo,  and  had  been  detained  till  September^  it  ther,  or  apprc- 
rouW  still  have  been  a  beginning  to  sail ;  and  the  stoppage  ^°enemy"in 
roold  have  come  too  late ;  because  the  warranty  was  upon  a        or  is  put 

under  an  em- 

act  antecedent.    Such  a  case  happened  before  me  a  day  or  bargo,  though 

vo  after  the  present  action  was  tried  (a).  It  was  an  insurance  ever^so  Httie 

ipon  a  ship  from  Grenacta  to  London^  warranted  to  sail  on  ^f^' 
r^  "  '  a  bcgioning  to 

!>r  before  the  1st  of  August.  She  had  barely  begun  to  sail  sail- 
m  the  day,  when  she  was  stopped  by  an  embargo,  and 
letuned  beyond  the  time.  I  thought  the  voyage  was  begun ; 
lie  jury  were  of  that  opinion :  and  there  has  been  no  motion 
!>r  a  new  triaL  I  am  giving  no  opinion,  only  breaking  the 
Bi«e»  Here  the  whole  question  turns  upon  this:  Did  the 
i>jage  from  Jamaica  homeward  begin  from  St.  Anne^s^  or 


(a)  TheUttRson  t^.  Fergusson,  at  Guild.  Hil.  Vac.  1777. 
XX  2 
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from  Bluefields  ?  Perhaps  where  a  voyage  is  once  begun, 
the  going  a  little  out  of  the  way  to  join  convoy  may  be  verj 
reasonable,  and  for  the  benefit  of  aH  parties :  but  still  it  does 
not  vary  the  fact  of  sailing,  ^ere  it  was  very  reasonable: 
but  the  question,  whether  the  voyage  began  from  St.  Amit 
or  Blue^eUs,  still  remains.  Another  material  dreumttance 
arises  from  the  words, '  at  and  from  Jamaica/  At  the  trial, 
I  reasoned  thus :  '  By  the  terms  of  the  policy  she  was  pro- 
tected during  her  stay  at  Jamaica:  by  force  of  them,  she  had 
a  right  to  go  to  any  port,  or  all  round  the  island ;  and  she 
went  to  BlueJlekU  for  reasons  best  known  to  herself.  There* 
fore  the  voyage  began  from  BluefieldM/  Had  the  insurance 
been  at  and  from  the  port  of  St.  Amu? 9^  it  did  strike  me  that 
going  round  the  Island  to  BhtefieUs,  would  have  been  » 
deviation.  But  this  is  a  question  of  so  much  value  and  con- 
sequence, that  the  Court  wishes  to  consider  the  case  tho- 
roughly, before  they  give  a  final  decision  upon  iL*' 

The  Court  took  further  time  to  deliberate ;  and  then  their 
unanimous  opinion  was  pronounced  by 

Lord  Mansfield.—**  We  are  all  satisfied  that  the  truth  of 
the  case  is,  that  the  voyage  from  Jamaica  to  England  hegtn 
from  St.  Anne*s.  That  when  the  ship  sailed  firom  St.  Annei, 
she  had  no  view  or  object  whatsoever,  but  to  make  the  best 
of  her  way  to  England.  That  the  value  of  this  question,  ad- 
mitted on  both  sides,  shews,  that  every  other  ship,  under  the 
same  circumstances,  looked  upon  the  touching  at  Blm^MSf 
where  the  convoy  then  lay  ready,  to  be  the  safest  course  of 
navigation  from  Jamaica  to  England  ;  and  that  it  would  have 
been  unwise  and  imprudent  for  any  ship  not  to  have  touched 
there.  The  great  distinction  is  this:  that  she  sailed  fron 
St.  Anne'9  for  England  by  way  of  Bhtefields;  and  that  it  vai 
not  a  voyage  from  St.  Anme^9  to  Bluefields  with  My  object  or 
view  distinct  from  the  voyage  to  England.  If  she  bad  gone 
first  to  Bluefields  for  any  purpose  independent  of  her  voyage 
to  England^  to  have  taken  in  water,  or  letters,  ot  to  have 
waited  in  hopes  of  convoy  coming  there,  none  bemg  read/i 
that  would  have  given  it  the  condition  of  one  voyage  fiooi 
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Sir.  Aimers  to  Bluefields;  and  another  from  Bluefields  to 
England  (a).  But  here^  under  all  the  circumstances,  we 
think  she  had  no  other  object  than  to  come  directly  to 
England  by  the  safest  course/'  Therefore  the  rule  for  a 
new  trial  was  made  absolute. 

A  few  years  afterwards  a  similar  decision  was  made  {b),  and 
the  only  difiereace  between  the  cases  was  this,  that  in  the 
awe  now  to  be  mentioned,  it  was  a  condition  inserted  in  one 
)f  her  clearances,  that  she  should  pass  by  the  place  (at  which 
ibe  was  detained  by  the  governor  beyond  the  day  named  in 
the  warranty)  to  take  the  orders  of  government.  But  this 
iraa  not  thought  sufficient  to  induce  the  Court  to  depart  from 
the  decision  in  Bond  smd^Nuit ;  especially  as  in  this  case,  the 
place  where  the  ship  was  detained  was  in  the  direct  course 
of  the  voyage. 

It  was  an  action  on  a  policy  of  insurance  on  the  French 
ihip  UAimabU  Gerirude,  **  at  and  from  Guadaloupe  to 
Haore,  warranted  to  sail  on  or  before  the  3ist  of  December  J' 
It  was  tried  before  Lord  Mansfield,  when  a  verdict  was  found 
for  the  plaintiff.  A  motion  having  been  made  for  a  new  trial, 
the  case,  from  his  Lordahip's  report,  appeared  to  be  as  follows: 
— ^The  ship  took  in  her  complete  lading  and  provisions  for 
France,  and  all  her  clearances  and  papers,  at  a  port  called 
Panic  a  Pitre,  in  the  island  of  Guadaloupe,  and  sailed  from 
thence  on  the  24th  of  October,  for  Basseterre,  where  there 
ii  DO  port,  but  only  an  open  road.  The  town  of  Basseterre, 
is  the  residence  of  the  French  governor.  The  ship  arrived 
there  at  night,  when  the  captain  went  on  shore,  and  next 
day  waited  on  the  governor,  who  would  not  permit  him  to 
depart,  and,  to  prevent  it,  took  his  ship's  papers  from  him. 
At  this  place  he  was  detained  with  his  ship  till  the  1 0th  of 
January,  when  he  set  sail  with  a  convoy,  which  had  arrived 
some  little  time  before,  and,  being  separated  after  some  days 
from  the  convoy,  the  ship  was  taken  by  an  English  vessel 
The  captain,  who  was  the  only  witness  produced  at  the  trial, 

(a)  Wright  v.  Shifiher,  11  East,  (6)  Thcilusson  v.  Furgussuo. 
MS;  2  Camp.  247.  I>oug.  361. 
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swore  that  notice  had  been  given  on  the  part  of  the  govenior, 
some  days  before  he  sailed,  to  him  and  the  other  captaintof 
ships  at  PoifUe  a  Piire^  who  were  preparing  to  sail  for 
Europe^  that  a  convoy  was  expected  to  be  at  Baueimet 
from  Martinico,  on  the  S5th  of  October ^  and  that,  in  dbbte* 
quence  of  this  intimation,  he  had  worked  night  and  day  to 
get  ready,  and  had  paid  extraordinary  gratifications  to  obtun 
the  ship^s  papers  and  clearances  as  soon  as  possible;  tbtt 
the  desire  of  being  in  time  for  the  convoy  was  the  only  reason 
for  this  haste ;  and  that,  although  he  was  not  able  to  sail  till 
the  34tb,  he  was  still  in  hopes  of  being  in  time  for  the  convoy, 
as  he  thought  it  might  very  probably  have  been  detained  at 
Martinico  some  days  beyond  its  time.  The  last  ship  papers 
which  he  received  at  Pointe  a  Piire  was  Le  Rdle  d^Eqmpage, 
or  the  muster-roll.  This  paper,  which  was  much  relied  upon 
by  the  counsel  for  the  defendant,  was  dated  the  S4th  of 
October t  and  was  in  the  following  words : — ^*  Vu  par  noai, 
charg6  du  detail  dee  classes  au  department  de  la  Grande 
terre  Guadaloupe,  Vequippage  denommi  au  rdle  des  auiret 
jjarts  a  nombre  de  vingt  personnes^  le  capitaine  eompris* 
Permis  au  Sieur  Jean  Jacques  Leihuillier,  commandant  le 
navire  L'Aimable  Gertrude  du  Havre,  de  den  servir  pour 
faire  son  retour^  au  dit  lieu,  passant  a  la  Basseterre  pour  f 
prendre  les  ordres  du  gouvemement  en  observant  les  ordon- 
nances  et  reglemens  de  la  marine.**  Under  this  there  was  writ- 
ten, on  the  same  paper,  an  account,  dated  the  30th  of  October, 
of  some  changes  in  the  number  of  the  crew,  and  nnder  that 
the  following  entry : — "  Vu  par  nous,  ecrivain  de  la  marine 
c/iarge  du  detail  des  classes,  les  vingt  cinq  personnes  exiit* 
antes  au  present  rdle,  le  capitaine  compris.  II  est  permis  an 
Sieur  Lethuillier  commandant  le  navire  LAimable  Gerlmdty 
du  Havre,  de  fair  son  retour  au  dit  lie  en  se  conformant  ass 
ordonnances  et  reglemens  royaux  de  la  marine.  A  Basse* 
terre  Guadaloupe,  le  2  Janvier,  1799."  On  another  paper, 
called  Le  Conge,  dated  the  IGth  of  October,  which  was  read 
on  the  part  of  the  plaintiff*,  there  was  written  at  the  bottom 
as  follows ; — Vu  de  relache  a  la  Basseterre  Guadaloupe, 
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jsmcr  y  attendre  un  convai  pour  France,  Ce  88  October, 
1778.  MonentheiUr  The  captain  awore  that  he  understood 
the  only  reasons  for  the  condition  in  the  muster-roll  that  he 
should  go  to  Bcuseterre  were,  the  convoy  was  to  be  at  that 
pkoe,  and  that  he  might  take  such  despatches  as  were  ready 
t&t  Ewrope.  He  had  not  objected  to  it;  because,  in  the 
regular  course  of  the  voyage  to  France  from  Poinie  a  Pitre^ 
he  must  have  gone  that  way,  close  under  the  guns  of  Basse* 
terrCi  in  order  to  avoid  Montserrat^  there  being  no  other  road 
except  they  were  to  keep  quite  to  the  leeward,  which  is  not 
the  custom.  If  he  had  arrived  there  in  the  day-time,  he 
would  not  have  cast  anchor,  but  would  have  sent  his  boat  for 
the  despatches;  but,  having  arrived  at  night,  his  ship  had 
been  detained,  contrary  to  his  intention  and  expectation. 
The  defendant's  counsel,  to  invalidate  the  captain's  testimony, 
besides  the  muster-roll  and  the  entry  under  it,  as  above 
stated,  read  the  protest  made  by  the  captain  on  his  arrival  at 
Dover^  and  also  his  deposition  in  answer  to  the  29th  interro- 
gatory in  the  proceedings  in  the  Admiralty,  on  the  condem- 
nation of  the  ship.  The  words  of  the  protest,  on  which  they 
relied,  were  as  follows: — Whereupon  he  (the  captain)  waited 
on  the  proper  officer  at  Poiute  a  Pitre  for  his  muster-roll, 
and  was  by  him  informed  it  could  not  be  granted,  but  on 
condition  that  he  should  first  sail  to  Basseterre^  and  there 
wait  the  direction  of  the  general  of  the  island.*'  And  in  a 
subsequent  part,  Whereupon  at  his  (the  captain's)  instance, 
the  said  John  Nicholas  Lethuillier,  his  fiither,  came  to 
Basseterre,  and  went  with  Messrs.  Gobert  and  Botuel,  com- 
missioners of  commerce,  to  the  superintendent,  and  also  ta 
the  general  of  the  island,  stating  to  them  that  the  said  ship 
and  cargo  were  insured  upon  condition  that  she  should  have 
departed  from  the  island  of  Guadaloupe  before  the  31st  of 
December i  the  terms  of  which  insurance  they  judged  it  essen- 
tial to  fulfil ;  notwithstanding  which  they  were  still  refused 
permission  to  depart,  and  were  kept  there  until  after  the 
31st  of  December.^'  The  deposition  relied  upon  was  as  fol- 
lows :— At  the  time  the  ship  was  first  pursued  and  taken^ 
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fihe  was  steering  her  course  towards  Brest.  Her  eonrse  i^i^ 
not  altered  upon  the  appearance  of  the  Tessel  hj  which 
was  taken.  Her  course  was  at  all  times,  when  the  weat^j^ 
would  permit,  directed  to  Brest,  for  which  port  she 
directed  to  sail,  although  the  destination  was  for  Havre  tk 
Grace,  by  the  ship's  papers.  She  was  not,  before  nor  at  tbt 
time  of  the  capture,  sailing  beyond  or  wide  of  Havre  de 
Grace.  She  was  then  about  eight  leagues  west  of  Uskast, 
and  her  course  was  not  altered  to  any  other  port  or  place, 
but  was  obliged  to  be  directed  to  Brest,  in  consequence  of 
the  orders  he  had  received,  subsequent  to  the  delivery  of  the 
ship's  papers.**  In  answer  to  the  S7th  interrogatory,  hb 
deposition  was,  "  That  all  the  ship's  papers  found  on  board 
were  true  and  fair,  and  none  of  them  &lse  and  colourable." 
At  the  trial,  the  captain  swore  that  he  had  receired  dire^ 
tions  to  keep  in  the  course  to  Brest,  at  Basseterre,  from  hb 
father,  who  had  formerly  commanded  the  ship,  but  thii  was 
done  as  the  safest  way,  in  time  of  war,  of  getting  to  Hamf 
which  still  continued  to  be  the  place  of  the  ship's  destinstkn. 
Upon  this  evidence  the  defendant's  counsel  made  two  obje^ 
tions,  as  grounds  for  a  new  trial, — 1st,  That  there  had  been 
no  inception  of  the  voyage  on  the  24th  of  October,  nor  tiO 
after  the  31st  of  December  ;  Sndly,  that  the  ship  never  safled 
on  the  voyage  insured,  viz.,  from  Guadaloupe  to  Havre,  but 
on  a  voyage  from  Guadaloupe  to  Brest  (a).  After  both  these 
points  had  been  fully  argued  at  the  Bar, 

Lord  Matujfield  said. — "  In  my  apprehension,  there  is  no 
contradiction  between  the  parol  evidence,  and  the  protest 
and  depositions.    This  captain  had  never  heard  of  the  case 
of  Bond  and  Nutt.    Under  an  insurance  at  such  a  place  as 
Guadaloupe  and  Jamaica,  the  ship  is  protected  in  going 
from  port  to  port  in  the  island.    But  the  question  here  is, 
whether  the  voyage  was  bond  fide  commenced,  and  stopped 
by  accident?   As  to  the  condition  about  taking  the  orders 
of  government,  the  ship  could  not  sail  from  any  part  of  the 


(a)  Antv,  p  676. 
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idand  without  the  gorernor's  leave.  But  the  captain,  when 
he  left  Painte  a  Pitre,  expected  to  meet  a  convoy  at  Basse' 
terre,  and  to  proceed  immediately  without  interruption.  A 
coDToy  had  been  published,  and  he  certainly  would  have 
gone  to  B€useterre,  at  any  rate,  independent  of  the  clause 
in  the  muster-roll.  With  regard  to  the  second  point,  the 
voyage  to  Brest  was,  at  most,  but  an  intended  deviation  not 
carried  into  effect** 

Mr.  Justice  BuUer. — ''The  case  in  1777,.  between  the 
same  parties,  is  in  point  (a).  There  was  no  embargo  there, 
nor  in  the  present  case,  when  the  ship  sailed.  There  must 
be  a  lawful  bond  fide  sailing,  which,  I  think,  there  was  in 
this  case.   The  ship  was  completely  ready  in  all  respects." 

The  rule  for  a  new  trial  was,  tiierefore,  discharged. 

The  judgment  given  in  the  last  cause  was  not  satisfactory 
to  about  twenty  other  underwriters  on  the  same  policy,  nine- 
teen of  whom  obtained  leave  to  consolidate  their  different 
causes  upon  the  usual  terms,  in  order  to  bring  the  question 
once  more  into  Court.  Accordingly,  in  the  ensuing  Sittings, 
the  cause  was  set  down  for  trial.  It  was  the  case  of  Thellu' 
mi  V.  Staples  (i).  In  this  cause,  the  second  point  as  to  the 
deviation  was  abandoned;  and  on  the  first,  the  same  evidence 
was  given  as  upon  the  former  occasion.  The  point  was  again 
fully  argued  for  the  defendant. 

Lord  Mansfield. — ''  The  single  question  on  this  policy  is, 
whether  the  ship  sailed  on  her  voyage  to  Havre  before  the 
31st  of  December?  She  certainly  ssuled  from  Point  a  Pitre 
completely  loaded  before  that  time.  The  doubt  on  the  first 
question  of  this  sort  was  this ;  the  policy  was  *'  at  and  from 
Jamaica  ;**  now  the  word  at  certainly  comprises  the  whole 
island,  and,  under  that  word,  you  may  sail  from  one  port  to 
Emother  every  where  along  the  coast  of  the  island.  The 
ship,  therefore,  in  that  sense,  was  still  at  Jamaica^  after  she 
bad  got  to  Bluefields^   She  did  not  leave  Bluefields  till  after 

(a)  See  Lord  Mansfield's  opinion       (6)  Sit  at  Guild.  Easter  Vac. 
in  Bond  v.  Nutt,  where  he  quotes     1780.  Park  Ins.  681. 
Jie  case  alluded  to,  ante,  p.  675. 
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the  day  named  in  the  warranty,  and  that  plaee  was  quite  oa^ 
of  the  coune  of  navigatioa  firom  SL  Aime'M  to  England*  I  ^ 
own  at  the  trial,  I  thought  the  voyage  to  Engkmd  did  not  ^ 
ctnnmenoe  till  the  ship  sailed  from  Blme/ieldit  and,  jioeording 
to  my  opinion  then,  a  verdict  was  found  for  the  defendant. 
But  there  was  a  doubt.   I  therefore  wished  (aa  I  always  do 
in  such  cases),  that  the  opinion  of  the  Court  might  be  taken 
in  order  to  settle  the  point    The  case,  when  it  came  on  in 
Court,  was  very  ably  argued ;  I  was  completely  convinced, 
and  the  Court  were  unanimously  of  opinion,  that  the  voyage 
to  England  began  when  the  ship  sailed  from  St.  Anne*s ;  and 
upon  the  second  trial,  the  plaintiff  had  a  verdict.    Eark  and 
HarrtM  was  still  a  stronger  case.    There  an  embargo  was  ^ 
actually  published,  before  the  ship  sailed,  and  the  captain,  ^ 
immediately  after  crossing  the  bar,  returned  to  make 
protest,  and  sent  his  ship  knowingly  into  the  embargo :  bu^  ^ 
he  swore  that  he  expected  the  embargo  was  to  be  taken  ofiF^ 
and  that  he  should  proceed  immediately  upon  his  voyage 
and  the  jury  believed  him.  (a)    In  this  cas6  to  go  by  stepsR. 
There  was  public  notification  of  a  convoy  to  be  at  Basseterr^^ 
on  the  25th  of  October.    The  captain  thought  that  it  migk* 
be  stopped  a  day  or  two  at  Martinico,  and  that  he  shoulc/ 
get  to  Basseterre  in  time.    He  worked  night  and  day,  pud 
double  fees  for  his  papers,  and  sailed  with  full  expectations 
of  pursuing  his  voyage  directly.    He  knew  of  no  embargo, 
and  Basseterre  was  directly  in  his  road.    In  that  respect, 
this  case  differs  strongly  from  Bond  v.  Nuit.    He  was  even 
in  the  regular  voyage  obliged  to  pass  under  the  cannon  of 
Basseterre.    He  bad  his  muster-roll,  on  condition  of  calling 
there :  but  he  made  no  difficulty  of  taking  it  on  that  con- 
dition, because  he  knew  he  must  pass  that  way  at  all  events. 
Did  he  not  bond  fide  begin  his  voyage  ?    He  certainly  had 
no  idea,  when  he  sailed  from  Pointe  a  Pitre,  of  meeting  with 
any  stop.    So  it  was  in  the  former  case  of  TheUussan  v. 
Fcrgmson  (b).    There  was  no  idea  of  the  embargo  in  that 

(a)  Earle  v,  Harris,  at  Guild.  Hil.  Vac.  1780.  Park  Ins.  682. 
(6)  The  Grenada  case,  ante,  p.  675. 
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case,  when  the  ship  sailed.  Here  there  is  not  the  least 
suspicion  of  fraud.  This  captain  certMnly  did  not  know  of 
the  decision  in  Bond  v.  NutL  He  thought,  when  he  was 
detained  at  Basseterre  beyond  the  Slst  of  December ^  that 
the  policy  was  forfeited,  which  is  a  strong  circumstance  in 
the  plaintiff's  favour,  for  it  shews  that  the  sailing  was  not 
colourable.  This  question  has  undergone  the  consideration 
of  a  special  jury  and  of  the  Court.  Underwriters  have  a 
right  to  litigate  questions  which  seem  to  them  to  be  in  their 
favour.  But,  at  least,  there  should  be  an  end  of  litigation. 
If  you  should  be  of  the  same  opinion  with  the  former  jury 
and  the  Court,  you  will  find  for  the  plaintiff:*'  which  they 
did  accordingly.  The  cause  of  the  twentieth  underwriter,  on 
the  same  policy,  who  refused  to  consolidate,  stood  next  in 
the  paper  for  trial ;  but  upon  the  above  verdict  being  given, 
his  counsel  consented  that  a  verdict  should  also  be  entered 
against  him. 

But  in  the  case  of  Moir  v.  Royal  Exchange  Assurance  Whorothe 

^-  /  V      1         1  .I  «    n  wamnty  is  to 

Company  (a),  where  the  warranty  is  to  depart  on  or  before  a  depart  on  or 
given  day,  she  must  be  actually  out  of  her  port,  and  it  is  not  dayl'riie  m^t 
enouj^h  that  she  break  ground  and  commence  her  homeward  ^  »ctualiy  out 

°  ®     ,  of  port,  and  It 

voyage,  so  as  to  have  satisfied  a  warranty  to  sail,  and  the  is  not  sufficient 
Court  afterwards  refused  to  grant  a  new  trial.   This  case  br^kc^und 
afterwards  came  on  before  the  Court  of  Common  Pleas  on  a  ^'IJJj^^*^^. 
special  case,  and  after  it  had  been  fully  argued,  the  Court  nnty  to  saii. 
agreed  with  the  King's  Bench.    And  in  the  case  of  Bidsdale 
V.  Newman  (6),  where  a  ship  was  insured  at  and  from  Port* 
neuf  to  London^  warranted  to  sail  on  or  before  a  given  day, 
dropping  down  from  Portneuf  to  Quebec  with  an  incomplete 
crew,  and  without  her  clearances,  which  she  could  only  obtain 
at  Quebec^  is  not  a  compliance  with  the  warranty,  as  she  did 
not  sail  from  Quebec  till  after  the  day. 

(a)  4  Camp.  84,  and  see  I  Marsh,  fulfilled  if  the  ship  did  not  com- 

570.  pletely  unmoor  on  that  day,  though 

ib)  3  M.  &  S.456.  And  in  Nelson  she  had  then  her  cargo  on  board, 

o.  Salvador,  Moo.  &  M.  309,  it  was  and  being  quite  ready  to  sail,  was 

held  that  a  warranty  to  sail  "  on  or  only  prevented  by  stress  of  weather, 
before  a  particular  day,"  was  not 
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A  ship  was  The  construction  which  is  put  upon  the  word sail**  in  certain 
Mul  from  instances,  was  fully  considered  in  the  Court  of  King's  Bench 
S^SfoJTut  recent  c&ae  of  Lang  and  Others  w.Anderdon  {a).  It  was 

Aug.*'  There  an  action  on  a  policy  on  iroods  "  at  and  from  Demerara  to 

18  a  shoal  about  r      ^  o 

ten  miles  out  London^  warranted  to  sail  from  Demerara  on  or  before  the 
itfgrvesseb^  Ist  of  August ^  1823."  The  only  question  was,  whether  the 
dEtfge  or^e  ^*"^*"*y  heen  complied  with.  The  ship  having  taken  in 
in  part  of  their  all  her  cargo  and  obtained  her  clearances,  sailed  from  the 
oiMUie  ship  ^  town,  which  b  on  the  bank  of  the  river,  about  one  at  noon  on 
In  lOl^^ca!^  the  1st  of  August^  passed  the  fort,  and  anchored  the  same 
in  the  river,     Jay  about  two  miles  beyond  the  port    She  anchored  there 

and  the  captain 

bariug  obtain-  by  the  advice  of  the  pilot,  and  he  being  unwilling  to  sail 
uoMh  sidled  again  at  the  night  tide,  she  lay  there  for  twenty-four  hours, 
andanchoreSr  proceeded  On  her  voyage,  upon  which  she  was  afterwards 
twomiles^t  lost.  There  is  a  shoal  about  ten  or  twelve  miles  from  the 
theSrdbo  fort,  at  the  outside  whereof  large  inward-bound  vessels 
^^^j^^^QQ  heavily  laden  usually  anchor,  and  put  out  part  of  their  cargo, 
^^^^id  large  vessels  outward-bound  usually  anchor  and  com- 

that  the  ship     plete  their  cargo.    The  pilots  usually  leave  vessels  outward- 
Demerara   ^  bound  after  passing  this  shoal.   From  these  &cts  it  was  con- 
ml^bg^the  ^"^^  by  *e  defendant,  that  the  words  "  sail  from"  were  of 
warranty.       the  same  import  as     depart,"  and  that  the  vessel  had  not 
sailed  from  Demerara  on  the  1st  of  August  within  the  mean- 
ing of  the  warranty.    A  verdict  was  found  for  the  plaintiffk. 
A  rule  nisi  having  been  obtained  on  a  subsequent  day,  the 
judgment  of  the  Court,  after  considering  the  question,  was 
delivered  by  Abbott^  C.  J. — It  is  clear  that  a  warranty  to 
At  the  time  of  gail,  without  the  word  '  from,'  is  not  complied  with  by  the 

a  ship*s  sailing 

she  must  have  vesscFs  raising  her  anchor,  getting  under  sail,  and  moving 

ready  fortLe  onwards,  unless  at  the  time  of  the  performance  of  these  acts 

STvo^^e^  b^  every  thing  ready  for  the  voyage,  and  such  acts  arc 

and  nothing  done  at  the  commencement  of  it,  nothing  remaining  to  be 

tobe'do^  done  afterwards.   This  appears  from  the  cases  o(  Bond  v. 

*ft«nf*«i»-  Nuttf  and  Ridsdale  v.  Newnham.    And  if  it  had  been  neces- 
sary for  the  ship  in  question  to  take  in  a  part  of  her  cargo  at 


(a)  3  B.  &  C.  495. 
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the  outside  of  tlie  shoal,  she  would  not  only  not  have  sailed 
from  Demerara  within  the  meaning  of  this  warranty,  but 
^ould  not  even  have  sailed  within  the  meaning  of  the  other 
warranty  to  which  I  have  alluded.    It  was  contended,  that 
Uhe  words  'from  Demerara'  must  have  the  same  sense  in 
^very  case,  and  must  therefore  be  construed  to  mean  '  sail 
:irom  the  outside  of  this  shoal,'  that  is,  from  the  place  at 
^hich  some  vessels  take  and.'unload  a  part  of  their  cargo,  for 
^herwise  one  vessel  might  be  said  to  sail  from  Demerara 
liefore  she  had  arrived  at  that  part  of  the  sea  from  which 
another  vessel  must  depart  before  she  could  be  said  to  sail 
from  Demerara.    And  if  that  part  of  the  sea  which  lies  at 
outside  of  the  shoal  was,  in  a  general  and  popular  sense, 
part  of  Demerara,  this  argument  might  prevail.    But  the 
&ct  appears  to  be  otherwise.   For  whether  we  take  Deme- 
Tora  to  be  the  name  of  a  province,  as  it  is,  or  of  the  river 
which  is  sometimes  called  the  river  Demerara,  though  per- 
haps more  properly  the  river  of  Demerara^  we  think  no' 
person  speaking  in  popular  language  would  say  that  a  ship, 
being  at  the  outside  of  this  shoal,  at  a  distance  of  ten  or 
twelve  miles  from  land,  was  at  Demerara.    It  appears  in  the 
present  instance,  that  large  vessels  heavily  laden  usually 
anchor  at  the  outside  of  the  shoal,  and  take  in  part  of  their 
cargo  there.   In  the  case  of  such  a  ship,  therefore,  goods  so 
laden  may  be  considered  as  laden  at  Demerara^  by  reason  of 
the  usage;  and  in  such  a  case  a  ship  would  not  be  said  to 
have  sailed  until  she  had  completed  her  lading  and  quitted 
that  part  of  the  sea.    In  the  case  of  such  a  ship,  the  taking 
in  part  of  her  cargo  there  will  be  like  the  taking  in  a  part  at 
the  outside  of  the  bar  at  Oporto,  which  was  held  to  be  within 
the  protection  of  a  policy,  by  reason  of  the  usage  in  Kingston 
T.  Knobbs  (a).    But  the  proper  effect  of  such  a  usage  will  not 
extend  beyond  the  instances  that  fall  under  the  usage.    If  in 
the  present  instance  the  outside  of  this  shoal  had  been  part 
of  the  port  of  the  ship's  departure,  or  in  any  popular  and 


(a)  1  Camp.  508,  n.   Ante,  p.  207. 
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general  sense  a  part  of  Demeraraf  we  should  (as  I  hate 
before  iotimated)  have  thought  the  warranty  not  complied 
with ;  but  we  caouot  say  that  the  warranty  has  not  been  com* 
plied  with  in  this  case,  merely  because  it  would  not  have  been 
complied  with  in  the  case  of  some  other  ship  which  might 
have  intended  to  take  a  part  of  her  cargo  at  the  outside  of 
this  shoal.  And  our  decision  has  not  the  effect  of  attributiDg 
two  meanings  to  the  name  Demerara^  but  it  is  only  in  con- 
formity to  the  authorities  and  distinctions  as  to  the  meaning 
of  the  word  *  sail/  and  to  that  extension  which  may  be  given 
to  the  words  of  a  policy  by  usage  in  particular  instances/* 

A  similar  rule  of  construction  was  adopted  in  a  more 
recent  case  (a).  The  plaintiff  effected  an  insurance  on 
freight  on  the  ship  Perseverance^  subject  to  the  rules  and 
regulations  of  a  certain  association,  at  North  Shields,  one  of 
which  was  that  vessels  should  not  sail  from  ports  in  Ireland 
after  the  1st  of  September;  and  that  the  time  of  clearing 
from  the  Custom-house  should  be  deemed  the  time  of  sailing, 
provided  the  ship  were  then  ready  for  sea. 

The  Perseverance  being  in  the  port  of  Sligo,  dropped 
down  the  river  before  the  Ist  of  September,  in  readiness  for 
sea,  except  that  she  had  not  her  full  quantity  of  ballast, 
there  being  a  bar  at  the  mouth  of  the  river,  which  the  ship 
could  not  have  crossed  with  that  quantity  on  board.  Boats 
were  waiting  on  the  outside  to  ship  the  remainder  of  the 
ballast,  and  the  vessel  crossed  the  bar  on  that  day,  but 
struck  the  bar  in  doing  so,  and  the  master  to  ascertain  what 
damage  the  ship  had  received,  crossed  Donegal  Bay  to  the 
port  of  Kellybegs,  a  distance  of  seven  miles.   The  ship  on 
arriving  at  Kellybegs,  was  found  not  to  be  injured,  and  the 
ballasting  was  completed  there*    It  was  finished  on  the 
4th  of  September,  but  the  ship  was  detained  by  accidental 
circumstances  till  the  8  th,  when  she  sailed  on  her  voyage, 
and  was  subsequently  lost    The  ship's  proper  complement 
of  men  was  nine ;  she  left  the  Ballyshannon  river  with  only 


(a)  Pittegrew  v.  Pringle,  3  fi.  &  Ad.  514. 


s-RCT.  III.]     Of  Non-Compliance  with  Warranties. 


687 


eight,  the  carpenter  bring  absent.   Another  carpenter  was 
liind  at  Kellybegs^  and  sailed  on  the  voyage.   At  the  trial 
liefore  lAttledale^  J.,  at  the  Spring  Assizes  for  Newcastle^ 
^tpan-Tyne^  the  above  facts  were  found  for  the  opinion  of  the 
Court.    For  the  underwriters  it  was  contended  that  the  ship 
did  not  sail  on  the  1st  of  September^  according  to  the  rules 
referred  to  by  the  policy.   A  verdict  was  found  for  the 
plaintiff,  subject  to  the  opinion  of  the  Court.    The  judgment 
was  afterwards  delivered  by  Lord  TetUerdeni  C.  J. — ^''The  ifashipquito 
general  principle  of  the  decisions  is  this,  that  if  a  ship  quits  ^^^Jj^o^*** 
her  moorings  and  removes,  though  only  to  a  short  distance,         ^  ^ 
being  perfectly  ready  to  proceed  upon  her  voyage,  and  is  by  tance,  being 
some  subsequent  occurrence  detained,  that  is  nevertheless  a  |^j[dy1or  the 
sailing:  but  it  is  otherwise  if,  at  the  time  when  she  quits  her  V^i^^ 

^  ^  ,  ,  ,  oy  some  subse- 

moorings,  and  hoists  ber  sails,  she  is  not  in  a  condition  for  qaent  oocor- 
completing  her  sea  voyage.   In  the  present  case,  by  the  thlsUnever^' 
regulations  which  have  been  referred  to,  the  last  day  for  a 
vessel,  sailing  from  any  port  in  Ireland  is  the  1st  ofSeptem*  otherwise,  if  at 

^  *  the  time  she 

ber;  and  the  objection  which  prevails  with  me  is,  that  she  quits  her  moor- 
was  not  in  a  condition  to  sail  during  the  1st,  because  she  had  b^^gJab, 
not  on  that  day  the  proper  quantity  of  ballast  to  enable  her  * 
to  cross  the  Atlantic.    It  is  answered  that  she  could  not  take  completing  her 
in  her  whole  ballast  before  she  crossed  the  bar;  but  that  "^^^y^®* 
everything  was  prepared  for  landing  the  remainder  after- 
wards: the  vessel  struck  on  the  bar  in  passing,  and  the 
master  thought  it  best  to  put  into  another  port  before  be 
completed  his  ballast.    Now  if  the  ship  had  taken  in  her 
whole  ballast  on  the  Ist  of  September^  I  think  it  might  have 
been  said  that  she  sailed  that  day,  according  to  the  regula- 
tions; but  as  unfortunately  she  was  not  able  to  load  the 
whole  ballast  for  her  voyage  on  the  Ist,  she  was  not>  on  that 
day,  in  a  condition  to  go  on  with  her  voyage ;  and,  conse- 
quently I  am  of  opinion  that  the  plaintiff  cannot  recover  on 
this  policy,  and  a  nonsuit  must  be  entered." 

Parke,  J. — I  am  of  the  same  opinion,  and  agree  in  the 
rule  for  the  construction  of  this  kind  of  warranty,  which  has 
been  laid  down  by  my  Lord,  and  which  is  also  stated  by  the 
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Court  in  somewhat  different  terms,  but  to  the  same  efiect,  in 
Lang  Anderdon  (a).  Now  here  the  Tessel  bad  not,  accord- 
ing to  the  language  used  in  that  case,  every  thing  ready  for 
the  performance  of  her  voyage**  on  the  Ist  of  September^  nor 
could  it  be  said  when  she  got  under  saO,  that  nothing 
remained  to  be  done  afterwards  ;**  for  she  bad  to  take  on 
board  what  was  material  for  the  prosecution  of  the  Toyage,  a 
larger  portion  of  ballast :  and  no  distinction  can  be  drawo 
between  the  necessity  of  taking  in  more  ballast^  and  that  of 
receiving  part  of  the  cargo." 

There  is  a  case  of  Cochrane  v.  Fisher  (i),  in  error  firom  die 
Court  of  Exchequer,  in  which  the  Court  of  Error  seem  It 
draw  a  distinction  between  the  words  suling  for  a  phcei' 
and    departure  from  a  place.**   In  this  case  the  ship  wii 

warranted  not  to  sail  for  British  North  America,  after  die 
15th  of  August,^  and  on  that  day  she  was  in  the  dock  il 
Dublin^  ready  for  sea,  and  havmg  cleared  for  Quebec  w» 
hauled  out  of  the  dock  into  the  liffey^  as  early  in  the  afie^ 
noon  as  the  tide  permitted.  In  consequence  of  the  wind 
could  not  get  a  sail,  but  was  warped  down  the  river  abont 
half-a-mile,  when  the  tide  failing  she  took  the  ground.  Slie 
was  warped  a  little  further  the  next  day,  and  took  die 
ground  again  about  ten  miles  from  the  harbour's  mouth,  Oa 
the  17th,  the  wind  having  changed,  she  set  sail,  and  got  oat 
to  sea.  The  jury  found  that  the  master  and  crew,  by  haol- 
ing  out  of  dock,  and  warping  down  the  river  on  the  lAh, 
intended  to  put  themselves  in  a  more  &vourable  situation  far 
prosecuting  the  voyage  from  Dublin  to  North  America,  and 
not  merely  to  fulfil  the  warranty,  at  the  same  time  when  the 
vessel  quitted  the  dock,  they  knew  it  was  impossible  to  getia 
sea  that  day.  Lord  Denman,  C.  J.,  said. — We  are  of 
opinion  that  this  vessel  must  be  taken  under  the  circina- 
stances  stated,  to  have  been  on  the  15th  o(  Augusi  in  the 
prosecution  of  the  voyage  to  North  America,  for  in  pdnt  of 
fact  she  had  commenced  her  voyage.    In  order  to  bring  the 


(a)  3  B.  &  C.  499,  ante,  p.  684.      (6)  1  C,  M.  &  R.  809  i  Siyr.  496. 
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ase  within  those  decisions  in  which  it  has  been  held  that  the 
'oyage  had  not  commenced,  and  that  therefore  the  policy 
lid  not  attach,  Mr.  Cresswett  has  been  obliged  to  assume  that 
here  was  a  particular  '  iermhus  a  quo*  contemplated  in  this 
lolicy ;  but  when  we  look  at  the  terms  of  it  we  do  not  find 
bat  that  is  warranted  as  a  term  of  the  policy ;  but  being  a 
ime  policy,  in  general,  the  warranty  is  that  she  shall  not  sail 
or  British  North  America  after  the  15th  of  August.  If, 
herefore,  she  was,  in  fact,  in  the  prosecution  of  her  voyage 
or  any  place,  which  voyage  is  not  proved  to  have  com- 
oenced  after  the  15th  of  August,  the  warranty  is  hot  broken ; 
md  as  the  facts  appear  to  us  clearly  to  shew  that  she  was  in 
be  prosecution  of  her  voyage  on  the  15th  6(  August,  having 
kiade  a  movement,  though  in  the  river,  fbr  the  purpose  of 
proceeding  to  the  sea,  and  over  the  sea,  to  North  America, 
he  warranty  has  not  been  broken,  and  the  parties  are  entitled 
)D  recover.  That  makes  this  case  of  no  very  general  appli- 
aition,  and  distinguishes  it  from  all  those  that  have  been 
before  the  Court  on  former  occasions :  for  there  is  no  parti- 
mhr  point  from  which  the  voyage  is  contemplated  as  com^ 
nebcing.  If  that  had  been  so^  we  should  have  been  bound 
JO  consider  the  effect  of  the  word  *  sailing*  as  contradistin- 
guished from  'departure,'  which  we  do  not  feel  ourselves 
»Ued  upon  to  do  on  the  present  occasion.  Mr.  Cresswett 
las  very  properly  given  up  the  point,  that  the  word  *  sailing* 
an  be  confined  to  the  mere  technical  act  of  hoisting  the  sails. 
It  anything  of  that  sort ;  the  fair  question  is,  as  he  has  stated^ 
rhether  at  the  time  in  question  the  voyage  can  be  said  to 
mve  commenced,  and  whether  the  ship  was,  in  truth,  pro^ 
;ieeding  on  her  voyage  tb  America.  Now  considering  that 
;Iiere  was  no  distinct  point  of  commencement  pointed  out 
liy  this  policy,  we  think  that  the  vessel  was  in  the  prosecu- 
;i(m  of  her  voyage,  and  consequently  within  the  protection  of 
the  policy." 

The  same  principles  of  law  were  adhered  to  in  the  recent 
case  of  Graham,  Executrix,  v.  Barras  (a),  to  which  I  have 
(tt)  5B.  &  Ad.lOll. 
Y  V 
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A  ship  was  in-  already  referred,  and  which  is,  I  believe,  the  last  case  which 
nT^T^^r^^  been  decided  upon  this  subject.  The  inauranoe  was  on 
trra^miteJr  *  policy,  on  the  ship  Castlereagh,  at  and  from  Ist  April, 
by  certain  club  1831,  to  Ist  January ,  183@,  warranted  not  to  sail  foreign** 
rules  or  war.  after  the  time  restricted  by  the  Liberal  Premium  Club  R4iles. 
d^b  Um'it^''  The  rules  or  warranties  of  this  club  limited  the  times  of  saUing 
the  times  of         different  parts  of  the  world,  and  bj  a  distinct  warranty 

sailing  to  dif-  •        i  «   i      .  , 

ferent  parts  of  (the  ninth),  it  was  declared,  that  the  time  of  deanng  at  tne 

by\^tin<^  Custom-house  should  be  deemed  the  time  of  sailing,  provided 
JSdSSJ  thu"  ^^^^  ^^*^y  '^^^  Castlereagb  was  bound 

the  time  of  ^  for  the  Bay  of  Fundy  from  Dublin,  and  the  last  day  for- 

C^i^house^  sailing,  by  the  rules,  was  the  1st  September*    She  cleared  oat 

d^^^be  ^"      ^"^^  August,  and  dropped  down  the  Liffeif  on  the  Ut 

vfd^^tho  ^^^^^        ^"  incomplete  crew  (though  a  full  comple- 

ship  was  then  ment  was  engaged  before  she  cleared  out)  to  the  Pigem 

m^MttdTwas  Hole  within  the  port  or  harbour  of  Dublin,  assisted  by  a 

Ba  boat's  crew.    During  that  day  the  whole  of  the  crew  came  on 

from^Dublm,  board.   In  the  afternoon  and  evening  of  the  1st  the  wind  was 

day  of  sailing  Unfavourable  for  the  Castlereagh  going  to  sea,  but  a  little 

t^e  ut'sS^r"  before  midnight  it  became  fair,  it  being  then  low  water,  and 

She  «^Jewed  she  wcut  out  as  soou  aftcrwards  as  she  could  with  a  fair  wind. 

out  on  the  3 Ist, 

and  dropped  On  the  Snd  September,  about  half-past  diree  o'clock,  she 
on  the  1st  Sep.  sailed  from  the  Pigeon  Hole,  and  proceeded  on  her  voyage, 
pictoTrewT;  ultimately,  and  not  before,  quitted  the  port  otDublii 
thT^  rt  !!f "  ^bout  half-past  five  on  the  morning  of  the  2nd  S^jdember. 
Dabih?whero  The  Pigeon  Hole  is  about  two  miles  below  the  Custom^hoos^ 
^ebor  the  rest  ^hc  Pigeon  Hole  to  Uie  mouth  of  the  port  oiDuUm 

of  the  dav.      i3       milcs  further.   At  the  trial  before  Alderson^  J.  at  the 

Dunng  the  ' 

day  the  crew  Spring  Assizes  (oT Northumberland,  1833,  a  verdict  was  found 

and  on  the  2nd  for  thc  plaintiff,  subjcct  to  the  opinion  of  the  Court  upon  the 

ht^vTy^^e?  above  case.   The  question  fpr  the  opinion  of  Uie  Court  was, 

having  been  whether  the  Sailing  of  the  Castlereagh  under  the  drcum- 

prevented  by  ®  •         .  . 

unfavourable  stauccs  abovc  detailed  constituted  a  sailing  within  the  terns 

8aii^g^"the  of  the  warranty.    Lord  Denman,  C.  J.,    this  is  an  action  oo 

that^a  * policy,  the  warranty  being,  not  to  sail  foreign  after  the 

notacompli.  time  limited  in  the  Liberal  Premium  Club  Rules.    I  ieel 

anoe  with  the  •      «  •     i  r       i      i  « 

wammty.       great  doubt  on  the  first  question  raised  for  the  defendant. 
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L  ramcly,  whether  the  rules  can  be  referred  to  for  any  purpose 
Imt  to  ascertain  the  times  to -which  the  vessel  is  restricted  in 
sailing  to  difiei^nt  parts  of  the  world.   But  if  the  ninth 
dittiGle  is  to  be  considered  as  referred  to  by  the  poficy,  the 
question  then  is,  whether  that  warranty  has  been  complied 
trith.   (His  Lordship  then  read  it).   By  this  regulation  the 
time  of  clearing  is  to  be  deemed  the  time  of  sailing  '  provided 
the  ship  is  then  ready  for  sea/  It  certainly  is  most  convenient 
for  both  parties  to  have  such  a  stipulation  as  this,  that  the 
dme  of  sailing  may  be  referred  to  a  period  of  time  capable  of 
being  ascertained  by  both  $  and  the  time  of  clearing  is  such  a 
period.   The  simple  question  then  is^  whether  the  ship  was 
ready  for  sea  when  she  was  cleared  ?   Now  at  that  time  there 
was  a  crew  engaged^  but  where  they  were,  whether  within 
ten  miles  or  forty,  does  not  appear.   It  cannot  be  said  that 
the  ship  was  ready  for  sea  when  she  had  only  the  master, 
.»ate,  one  seaman  and  two  boys  on  board,  and  could  not  get 
.down  the  lAffey  without  assistance." 

lAttledalCt  J. — "  There  was  no  sailing  in  this  case  accord* 
ing  to  the  ordinary  sense  of  that  word  by  the  1st  of  September. 
Then  the  question  is,  first,  whether,  the  ninth  warranty,  which 
gives  a  different  interpretation  to  the  word  '  sailing'  b  to  be 
considered  as  inserted  in  this  policy  ?  and  I  think  we  ought 
not  to  construe  this  policy  so  strictly  as  to  hold  that  warranty 
excluded.  The  next  question  b,  whether  the  assured  com- 
plied with  the  condition  of  sailing,  according  to  that  warranty? 
At  the  time  when  the  clearances  were  obtained  the  crew  were 
Hot  actually  on  board;  it  does  not  appear  how  that  happened, 
whether  they  were  ready  to  come  on  board  when  it  was 
thought  proper  to  call  for  them^  or  whether  they  were  at  a 
•  cHstant  place,  or  dispersed  over  the  town  or  harbour  of  Dublin  / 
«l  all  events  they  were  not  on  board.  Then  we  have  to  inquire 
whether  the  words  '  time  of  clearing^  in  the  warranty,  are  to 
be  considered  as  giving  a  continual  protection  down  to  the 
time  when  the  crew  joined  the  ship ;  and  I  rather  think  that 
the  words  ought  not  to  be  restrained  to  the  actual  time  of 
clearance,  but  that  the  *  clearance'  is  a  continuing  thing,  and 

Y  Y  2 
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overrides  the  whole  time  down  to  the  period  on  the  1st 
September  when  the  complete  crew  was  on  board." 

Patteson,  J. — "  I  am  also  of  opinion  that  the  plaintiff  cannot 
recover*  Supposing  that  the  ninth  clause  of  warranty  is  to 
be  considered  as  part  of  the  policy,  I  think  the  vessel  was 
not  ready  for  sea  according  to  that  clause.  The  words 
'  then  ready  for  sea/  must  be  referred  to  the  31st  of  Augut^ 
when  she  obtained  her  clearances,  and  at  that  time,  the 
crew  appear  to  have  been  wandering  about  DubUn.  Tfaej 
were,  indeed,  engaged,  but  if  that  were  held  suflBdent, 
it  might  as  well  be  said  that  a  ship  was  ready  for  sea  if 
a  cargo  was  procured,  but  not  on  board.** 
Observatkms  This  decision  pushes  the  principle  of  law  upon  this  snb- 
oi^c  above  j^^j.  ^  j^g  ultimate  point,  for  it  appears  that  on  the  evemng 
of  the  1st,  the  ship  was  ready,  and  would  have  sailed  bat 
for  apprehension  of  the  weather,  and  only  just  keeps  witlun 
the  rule  laid  down  by  Lord  Mansfield  in  the  case  of  Bondi. 
Nutt  {a),  who  says,  If  the  ship  had  been  fairly  under  way, 
and  afterwards  had  put  back  from  stress  of  weather,"  it  would 
have  been  a  sailing ;  whereas  in  the  present  case  the  sh^ 
was  never  anything  but  stationary  on  the  1st.  Mr.  Justice 
LittleikUe^s  judgment  would  appear  to  amount  to  judgment 
for  the  plaintifi^  for,  according  to  his  opinion,  the  ship  was 
cleardd  and  ready  for  the  sea  on  the  1st. 

In  insurances  at  and  from  London^  warranted  to  depait 
on  or  before  a  particular  day,  it  has  long  been  a  question,  irfut 
shall  be  a  departure  from  the  port  of  London;  or  ratherirtiit 
is  the  port  of  London;  and  it  is  singular  that  this  point  has 
never  yet  been  judicially  determined.  On  the  one  hand  it  n 
said,  that  the  moment  the  ship  is  cleared  out  at  die  Custom- 
house, and  has  all  her  cargo  on  board,  if  she  quit  her  moo^ 
ings  in  the  river  on  or  before  the  day  warranted,  duit  die 
warranty  is  complied  wit)i.  On  the  other  side,  it  is  contended, 
and  with  great  appearance  of  reason,  that  a  ship  is  not  ready 
for  sea,  till  she  has  got  her  CustomJumse  cocket  on  board. 


(II)  Ante,  p.  675. 
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^hich  is  the  final  clearance,  and  which  she  cannot  have  till 
she  arrive  at  Gravesend :  that  till  this  cocket  is  received,  the 
ship  dare  not  proceed  to  sea  under  a  penalty,  and  tiU  then  is 
not  entitled  to  the  drawbacks,  and  that  Gravesend  is  always 
considered  as  the  limits  of  the  port  of  London,  and  unless 
the  ship  sailed  from  thence  on  or  before  the  day  limited, 

there  is  no  inception  of  the  voyage,  and  the  policy  is 

forfeited.*^  (a) 

But  the  Court  of  Common  Pleas  have  held,  in  WilUams  v. 
Marshall  (&),  that  a  ship  was  not  to  be  considered  as  having 
exported  from  the  port  of  London,  on  clearing  at  the  Custom- 
house here,  nor  until  she  clears  at  Gravesend,  Therefore  a 
license  to  remain  in  force  for  the  exportation  of  the  cargo  till 
the  10th  of  September  was  not  complied  with  by  clearing  at 
ihe  Custom-house  on  the  9th,  and  at  Gravesend  on  the  12th 
September. 

II.  The  second  species  of  warranty,  which  most  frequently  Warranted  to 
occurs  in  insurances,  is  that  of  sailing  under  the  protection  of  ^Qvoy. 
convoy;  that  is,  certain  ships  of  force,  appointed  by  govern- 
ment, in  time  of  war,  to  sail  with  merchantmen  from  their 
port  of  discharge  to  the  place  of  their  destination,  (c)  Ac- 
cordingly, by  the  laws  of  this,  and  of  all  other  maritime 
powers,  if  the  insured  warrant  that  the  vessel  shall  depart 
with  convoy,  and  it  do  not,  the  policy  is  defeated,  and  the 
underwriter  is  not  responsible,  {d)  We  have  already  seen, 
that  every  warranty  must  be  strictly  and  literally  complied 
with ;  and  that  a  liberal  and  substantial  performance  merely 
will  not  be  sufficient.  Hence  in  a  warranty  to  sail  with  convoy 
it  becomes  material  to  consider,  what  shall  be  deemed  a 
convoy  within  such  a  condition.  Upon  this  point  it  has  been 
solemnly  settled  by  the  Court  of  King's  Bench,  in  the  case 
of  Hibbert  v.  Pigou,{e)  Mr  Justice  WiUes  excepted,  who 
differed  from  the  other  learned  Judges  upon  that  occasion,  ^ 

(a)  Park  Ins.  692.  surances,  164. 

(5)  2  Marsh.  92.  (e)  23  Geo.  3,  1783.   Park  Ins* 

(c)  Postlethw.  Diet.  tit.  Convoy.  694. 

(d)  1  Emerigon,  Traitc  des  As- 
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If  a  ship  do 
not  sail  with 
a  convoy 
Mppointed  by 
toe  govern- 
ment of  the 
country,  this 
is  not  a  sailing 
with  convoy 
within  the 
terms  of  t|ie 
policy. 


that  it  is  not  every  single  man-of-war,  which  cbooses  to  take 
a  merchant-ship  under  its  protection,  that  will  oonstitote  such 
a  convoy  as  a  warranty  means ;  but  it  must  be  a  naval  fime 
under  the  command  of  a  person  appointed  by  the  govenunent 
of  the  country  to  which  they  belong. 

This  case  came  before  the  Court  upon  a  rule  to  shew  cause 
why  the  verdict  which  the  defendant  had  obtwied,  should 
not  be  set  aside  and  a  new  trial  had.  It  was  an  action  upon 
a  policy  of  insurance  on  the  ship  Arundel,  Captain  Mann,  at 
and  from  Jamaica  to  London^  warranted  to  depart  wiA 
convoy.  The  insurance  was  at  eighteen  guineas  per  centito 
return  three  per  cent,,  if  the  ship  sailed  on  or  before  the  Ist 
of  August  The  facts  appearing  on  the  report  of  Lord 
Mansfield f  who  tried  the  cause,  are  tliese: — On  the  SStb  of 
Juljff  the  Arundel  sailed  from  Marant  harbour  to  Kingsimi, 
where  she  met  the  Glarieux  man-of-war,  Captain  CadogaB, 
who  was  likewise  on  his  way  to  join  Admiral  Graves  at 
Bluefields.  Lord  Rodney  had  appointed  Admiral  Graves 
to  rendezvous  at  Bluefields,  in  order  to  take  the  fleet  of 
merchant-ships,  which  were  to  sail  firom  thence  upon  the  let 
of  August,  under  his  command,  and  to  convoy  them  to  Greoi 
Britain.  Captain  Mann,  upon  their  meeting  in  Kiugstm 
harbour,  asked  for  sailing  orders  from  Captain  Cad^gao, 
who  said,  he  had  none,  not  havinghimself  at  that  time  joined 
the  admiral :  but  he  was  sure  that  Admiral  Graves  would 
not  sail  from  Bluefields  till  the  Ghrieux  joined  him.  How- 
ever, if  he  should  have  sailed,  he,  Captain  Cadogan,  wouU 
give  Captain  Mann  sailing  orders,  and  take  every  care  of  the 
Arundel  in  his  power.  They  proceeded  together,  and  arrived 
at  Bluefields  on  the  28th  of  July;  but  they  found  that 
Admiral  Graves  had  sailed  two  days  before.  The  GlarieMX 
and  Arundel  then  sailed  from  Bluefields,  the  former  firiiig 
guns,  giving  signals,  and  behaving  in  every  respect  like  a 
convoy.  Upon  the  5th  of  August,  a  signal  was  made,  that 
the  fleet  was  in  sight ;  and  on  the  7th,  they  joined  the  fleet 
ofl*  Car/;e  Anthonio,  The  Arundel  was  afterwards  lost,  in 
September,  in  a  dreadful  storm,  which  dispersed  the  whole 
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4ec^,  and  id  which  a  vast  number  of  the  ships  perished. 
Upon  this  evidence,  the  jury  were  of  opinion,  under  the 
direction  of  the  Chief  Justice,  that  the  terms  of  the  warranty 
had  not  been  performed,  and  they  therefore  found  a  verdict 
finr  the  underwriters,  the  defendants.    After  this  question 
had  been  fully  argued  at  the  Bar,  the  three  Judges,  Mr. 
Jusdee  Ashurst  toeing,  at  that  time,  one  of  the  Lords 
Conunissioners  of  the  Great  Seal,  delivered  their  opinions 
severally. 

Lord  Mangfield. — ^''Though  the  underwriters  and  insured 
are  equally  innocent,  yet  I  cannot  help  saying  that  now,  as 
well  as  at  the  trial,  my  inclination  led  me  to  wish  that  the 
piaintiflb  were  in  the  right.  But  the  more  it  is  argued  it  is^ 
the  less  liable  to  dispute.  There  are  hypothetical  contracts 
and  conditional  contracts.  In  the  former,  the  contract  de- 
pends upon  an  event  taking  place ;  there  is  no  latitude;  no 
equity;  the  only  question  is,  has  that  event  happened!  But 
oonditional  contracts  admit  of  a  more  liberal  construction. 
Now  the  only  question  upon  this  contract  is,  whether  this  ship 
has  departed  with  convoy  ?  A  great  deal  must  be  referred  to 
the  usage  of  merchants.  The  government  appoints  a  convoy 
for  the  trade,  and  also  names  a  place  of  rendezvous.  Then 
comes  the  reference  to  the  usage  of  merchants ;  the  voyage 
is  begun  at  Kingston^  but  the  risk  only  commences  at  Blue- 
fields.  Now,  though  Lord  Rodney  desires  the  captain  of  the 
Olorieux  to  take  any  ships  he  may  pick  up  in  his  way,  and 
convoy  them  to  BluefieUs,  yet  the  warranty  in  the  policy  by 
the  usage  does  not  require  convoy  to  Blttefields.  The  second 
reference  to  the  usage  of  merchants  is.  What  is  esteemed  a 
convoy  by  merchants  ?  A  convoy  is  a  naval  force  under  the 
command  of  that  person  whom  government  has  appointed. 
They  trust  to  the  knowledge  of  government,  which  must  be 
supposed  to  be  better  acquainted  with  the  plans  and  force  of 
the  enemy,  and  with  the  strength  necessary  to  repel  their 
attempts.  Now  this  is  the  general  usage  to  wliicli  matters  of 
this  kind  are  referred.  Then  let  us  sec  what  the  case  is  here. 
Lord  Rodney  appoints  Admiral  Graves  to  go  with  ten  sail  of 
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of  law.  In  poiat  of  law,  then,  the  general  proposition  is^  that 
sailing  instructions  are  necessary.   I  have  never  decided  this 
oase  myself,  but  it  has  often  been  determined  at  GuildhalL 
I  do  not  say  that  there  may  not  be  cases  in  which  they  may 
1>e  dispensed  with.   In  Hibbert    Pigou,  my  expression  is, 
'  It  is  not  necessary  to  say  whether  sailing  orders  are  essen- 
tial or  not ;  as  at  present  advised,  I  do  not  say  that  they  are 
absolutely  necessary.'   The  case  of  Victoria  v.  Cleeve  goes 
no  further  (a).   If  the  captain,  from  any  misfortune,  from 
stress  of  weather,  or  other  circumstances,  be  absolutely 
prevented  from  obtaining  his  instructions,  still  it  is  a  depar- 
ture with  convoy ;  but  then  he  must  take  the  earliest  oppor- 
tunity to  obtam  them.    Generally  speaking,  unless  sailing 
instructions  are  obtained,  the  warranty  is  not  complied  with  * 
the  captain  cannot  answer  signals;  he  does  not  know  the 
place  of  rendezvous  in  case  of  a  storm ;  he  does  not  in  efiect 
put  himself  under  the  protection  of  the  convoy,  and  therefore 
the  underwriters  are  not  benefited."  The  other  Judges  con- 
curred in  this  opinion. 

In  a  still  later  case  of  France  v.  Kirwan  (&),  in  an  action  Lord  Kcnyon'k 
on  a  policy  of  insurance  on  the  ship  Potomack,  at  and  from 
Jamaica  to  London,  warranted  to  depart  with  convoy  from 
the  place  of  rendezvous  on  or  before  the  1st  of  August,  1705, 
it  was  admitted  that  the  vessel  never  had  got  so  near  to  the 
admiral,  who  had,  in  fact,  left  the  place  of  rendezvous  before 
the  Potomack  arrived  there,  as  to  obtain  sailing  orders  when 
lie  lost  sight  of  the  convoy,  and  was  afterwards  taken.  The 
plaintiffs'  object  was  to  get  a  decision  upon  the  point,  how 
far  sailing  instructions  were  essential  to  the  sailing  with 
convoy  ?  (c) 

Lord  Kenyon  expressed  the  strong  inclination  of  his 
opinion  to  be,  that  they  were  essential,  but  would  not  decide 
it,  as  this  vessel  had  never,  in  fact,  joined.  The  plaintiffs 
were  nonsuited. 

(a)  See  post,  p.  700.  ment  of  Lord  Eldon  on  this  point 

(6)  Sittings  at  Guild,  after  Mich,  in  the  case  of  Anderson  v.  Pitcher, 

38  Geo.  3.  Park  Ins.  C99.  1  Bos.  &  Pull.  264. 
(c)  See  a  very  elaborate  judg* 
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Opinion  of         MoBsieur  D'Emerigm  {a\  a  very  diitiDgniahed  French 
M^w^ioti  ^ter  upon  this  brancb  of  jiirMprtideiieef  putt  this  cate : — 
Ob  AtoU  fidt  cfes  asmranoet  mr  an  navire,  de  sorte  de 
Marseille  juaq^aux  Detroit  de  GibraUoTr  et  dana  la  poGoe 
il  etoit  dit  que  le  iia¥ire  partilroit  de  Marseille  tooa  resoorte 
d*un  batiment  de  roi ;  autranent  assuraaoe  nulfe.  Unr 
fregate  chai^gee  de  munidons  de  guerre  pour  Algeetrae^  m 
trouToit  ft  FEsiaque.   Le  naTice  assure  mit  a  la  vdle  sons, 
les  auspices  de  cette  firegate,  que  lui  aoocnrda  proCecdon,  et 
qui  pardt  en  meme  temps.   Consulte  sur  ce  €as»  je  fus  d'am 
que  si  le  navire  etoit  pris  par  les  ennemis,.  ka  assuienn 
seroient  fondes  a  refuser  le  payment  de  la.perte ;  car  antie 
chose  est  d'etre  sous  Tescorte  d'un  batiment  du  roi,  et  aotie 
chose  est  de  naviguer  simplement  sous  ses  auspices," 
To  "  depart^       Having  seen  what  shall  be  deemed  a  convoy,  let  us  proceed 
^  Ttowd    to  consider  what  shall  be  a  departure  with  convoy  within  the 


throogW'^Uie  meaning  of  a  warranty  to  depart  with  convoy. 

whole  of  the  In  the.case  of  Litteyy^  Ewer  (6),  which  was  an  actios 
brought  against  an  underwriter  for  a  return  of  premioin. 
The  policy  was  on  the  ship  the  Parker  Galley ^  "at  and  from 
Vemce  to  the  Currant  Islands ,  and  at  and  from  thence  ta 
London^  at  a  premium  of  five  guineas  per  cent.  "  to  ret  lire 
two  per  cent  if  the  ship  sailed  with  convoy  from  (xibraUar, 
and  arrived."  The  ship  touched  at  Gibraltar  on  her  waj 
home,  and  sailed  from  thence  under  convoy  of  the  Zephyr 
sloop  of  war,  but  the  convoy  was  destined  oidy  to  go  to  a 
certain  latitude,  about  as  far  as  Cape  Fimsterre,  being 
ordered  on  to  the  Lisbon  station ;  and  accordingly  the  ship 
and  convoy  separated,  and  the  ship  arrived  safe  at  Londonu 
The  only  question  in  the  case  was,  whether  by  the  terms  of 
the  policy,  the  condition  for  the  return  of  premium  was  a 
departure  from  Gibraltar  with  such  convoy  as  could  be  met 
with,  for  whatever  part  of  the  voyage  that  might  happen  to 
be,  or  a  departure  with  convoy  for  the  voyage  ?  The  trial 
came  on  before  Lord  Mansfield  and  a  common  jury,  wben  a 
verdict  was  found  for  the  plaintiffs. 

(a)  I  Emerigon,  p.  171.  1  Doug.  72. 
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A  hite  bafing  been  obtained  to  sbow  cause  why  diere 
should  not  be  a  new  trial ;  the  evidence  from  hk  Lordship's 
report  appeared  to  be  thus:— That  the  plamtiffs  had  called 
witnesses  (one  of  whom  was  Mr«  Gorman,  an  enunent  mer^ 
chant)  to  prove  that  for  some  yean  past,  when  convoy  for 
the  voyage,  or  the  whole  voyage  was  intended,  those  ex- 
planatory words  had  been  added,  and  that  by  this 'usage, 
the  expressions  of  ^  sailing  with  convoy,"  and  sailing  with 
convoy  fiir  the  voyage,*'  had  received  distinct  technical  mean- 
ings: *'with  convoy,"  signifying  whatever  convoy  the  ship 
should  depart  with,  whether  for  a  greater  or  less  part  of  the 
voyage.  Several  pcdides  were  also  produced,  which  had 
been  filled  up  at  die  office  of  the  same  broker,  who  had 
prepared  that  which  had  given  occasion  to  thb  cause,  in 
which  the  words  **  for  the  voyage,*'  or  "  for  England/*  were 
added*  The  captain  proved,  that  at  the  time  when  he  left 
Gibraltar,  no  other  convoy  was  to  be  had.  The  witnesses 
for  the  defendant  swore,  that  they  understood  the  words 

with  xxmvoy,"  to  mean,  convoy  for  the  voyage ;  and  the 
broker  said,  that,  at  the  time  this  policy  was  signed,  he* 
understood  and  apprehended  it  was  so  understood  by  all  the 
parties,  that  the  convoy  was  to  be  for  the  voyage,  and  that 
the  return  was  such  as  was  usual,  when  convoy  for  the  voyage 
was  meant.   His  Lordship,  after  stating  the  evidence,  said, 

That  when  the  case  was  opened,  he  thought,  on  the  face  of 
the  policy,  that  the  words  must  mean  for  the  voyage.  He 
had  not  admitted  the  counsel  to  ask  the  opinion  of  the  wit- 
nesses on  the  construction ;  but  to  learn  whether  there  was' 
any  usage  in  this  case,  which  would  give  a  fixed  technical 
sense  to  the  words.  This  was  a  question  of  iact  to  be  as- 
certained by  evidence,  and  proper  for  the  consideration  of  a 
jury." 

The  case  was  fully  argued  at  the  Bar. 

Lord  Mansfield. — On  the  words  I  was  strongly  of  opinion, 
that  the  policy  meant  the  departure  with  convoy  intended  for 
the  voyage.  The  parties  could  not  mean  a  departure  with 
convoy,  which  might  be  designed  to  separate  from  the  ship 
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A  ship  joins 
conTojr»  but  by 
stress  of  wea- 
ther is  unable 
to  got  sailing 
instructions ; 
this  was  held 
to  be  neverthe- 
less a  depart- 
ing with 
convoy. 


in  a  minute  or  two ;  though  when  convoy  for  the  whole  of  a 
voyage  is  clearly  intended,  an  unforeseen  separation  it  in 
accident,  to  which  the  underwriter  is  liable;  for  the  meaning 
of  such  a  warranty  is  not  that  the  ship  and  convoy  should 
continue  and  arrive  together.  But  I  still  think  that  the 
evidence  was  properly  admitted  at  the  trial  of  this  cause; 
because  the  sense  contended  for  by  the  pliuntiffs,  was  not 
inconsistent  with  the  words  of  the  policy,  and,  therefore,  it 
was  material  to  see  what  the  usage  was.  I  laid  great  stras 
on  Mr.  Gorman's  testimony.  I  did  not  consider  him  as  a 
common  witness.  However,  it  seems,  from  what  I  have  heard 
since,  that  the  people  in  the  city  are  dissatisfied  with  the 
verdict,  and  think  the  evidence  of  the  plaintiflTs  witnessei 
was  founded  on  a  mistake.  Certainly  critical  niceties  ought 
not  to  be  encouraged  in  commercial  concerns ;  and  wherever 
you  render  additional  words  necessary,  and  multiply  tbeai 
you  also  multiply  doubts  and  criticisms.  It  may  be  hard, 
because  words  have  been  added  in  some  instances,  to  force  a 
construction  in  this  case,  from  the  omission  of  them.  The 
question  is  of  great  importance." — The  rule,  therefore,  was 
made  absolute  (a). 

Even  where  the  ship  has  by  tempestuous  weather  been 
prevented  from  joining  the  convoy  at  all,  at  least,  of  receiving 
the  orders  of  the  commander  of  the  ships  of  war,  if  she  do 
every  thing  in  her  power  to  efiect  it,  it  shall  be  deemed  a 
sailing  with  convoy,  within  the  terms  of  the  warranty. 

In  the  case  of  Victoria  v.  Cleeve  (6),  the  plaintiff  had 
insured  on  goods  in  the  John  and  Jane,  from  Gottenburg  to 
London,  with  a  warranty  to  depart  with  convoy  from  Fleclerp 
In  July,  1744,  the  ship  sailed  from  Gottenburg  to  Fleeken/, 
and  there  she  waited  for  convoy  two  months.  On  the  Slst 
of  September,  at  nine  in  the  morning,  three  men-of-war,  who 
had  one  hundred  merchant  ships  in  convoy,  stood  offFlecierjff 
and  made  a  signal  for  the  ships  there  to  come  out,  and  Uic- 


(a)  The  new  trial  came  on  before    verdict  was  found  for  the  deCendaoc. 
Lord  Mansfield  at  the  Sittinf^s  after    Doug.  74»  note  (7). 
Trin.  Term,  19  Geo.  3,  when  the       (6)  2Str.  1250. 
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wise  sent  in  a  yaul  to  order  them  out.  There  were  fourteen 
ships  waiting,  and  the  John  and  Jane  got  out  by  twelve 
o'clock,  and  one  of  the  first;  the  convoy  having  sailed  gently 
on,  and  being  two  leagues  a-head.  It  was  a  hard  gale,  and 
by  six  in  the  afternoon,  the  ship  came  up  with  the  fleet ;  but 
could  not  get  to  either  of  the  men-of-war  for  sailing  orders, 
on  account  of  the  gale  of  wind.  It  was  stormy  all  night, 
and  at  day-break  the  ship  in  question  was  in  the  midst  of 
the  fleet;  but  the  weather  was  so  bad,  that  no  boat  could 
be  sent  for  sailing  orders.  A  French  privateer  had  sdled 
amongst  them  all  night:  and  it  being  foggy  on  the  22nd, 
attacked  the  John  and  Jane  about  two,  who  kept  a  running 
fight  till  dark,  which  was  renewed  the  next  morning,  when 
she  was  taken.  For  the  defendant  it  was  insisted,  that  this 
ship  was  never  under  convoy,  nor  is  ever  considered  so, 
tin  they  have  received  sailing  orders;  and  if  the  weather 
would  not  permit  the  captain  to  get  them,  he  should  have 
gone  back. 

But  the  Chief  Justice  and  the  jury  were  of  opinion,  that  as 
the  captain  had  done  every  thing  in  his  power,  it  was  a  de- 
parting with  convoy:  and  those  agreements  are  never  confined 
to  precise  words ;  as  in  the  case  of  departing  with  convoy 
from  London^  when  the  place  of  rendezvous  is  Spithead,  a 
loss  in  going  thither  is  within  the  policy.  So  the  plamtiff 
recovered. 

But  it  is  evident  firom  all  that  has  been  said,  that  if  there 
be  an  opportunity  of  convoy ;  if  the  convoy  throw  out  repeated 
signals  to  join ;  and  by  the  negligence  and  delay  of  the  cap- 
tain of  the  insured  ship,  the  opportunity  be  lost,  the  warranty 
to  depart  with  convoy  is  not  complied  with,  and  the  under- 
writer is  discharged. 

Thus  in  Taylor  v.  Woodness,  (a)  which  was  an  action  on  a 

(a)  Sit  at  Guild.  Hil.  Vac.  4  Geo.  in  tbe  stat.  of  the  13  Car.  2,  stat. 

3.  Park  Ins.  707.   As  to  the  duty  1,  c.  9,  art.  17 ;  which  regulations 

of  the  officers  appointed  for  convoy  were  confirmed  by  the  22  Geo.  2, 

to  merchant  ships,  see  it  prescribed  c.  33,  s.  2,  art  17* 
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Whereby  Uie 
luylect  of  the 
ship  insured 
she  failed  to 
sail  with  con- 
voy, the  under< 


discharged. 


The  warranty 

is  to  be  con- 
strued with 
reference  to 
the  usage  of 
trade  and  the 
orders  of 
govemnent. 


Ship  insured 
"at  and  froitt 
Cadis  to  Am- 
sterdam war- 
ranted to  sail 
with  oonvoy  for 
the  voyage.*' 
The  ships 


policy  of  insurance  tried  before  Lord  Mansfield,  the  plaintiff 
was  nonsuited,  there  being  a  warranty  to  depart  with  conroy : 
and  it  appearing  from  the  evidence,  that  the  commodore  of  the 
convoy  had  made  signals  for  sailing  from  Spitkead  to 
SL  HeUeris  the  night  before,  and  had  made  repeated  signak 
the  next  morning  from  seven  o'clock  tiU  twelve,  notwith- 
standing which,  the  ship  insured  had  neglected  to  sail  with 
him  and  did  not  sail  till  two  hours  after,  in  consequence  of 
which  she  was  taken  by  a  privateer. 

Although  we  have  dius  seen,  that  a  ship  must  not  volun- 
tarily depart  from  convoy  during  the  voyage,  yet  this  spedes 
of  warranty  must  always  be  construed  with  refermee  to  the 
usage  of  trade,  and  to  the  orders  of  government    For  if  the 
course  upon  a  particular  voyage  has  been  to  have  a  relay  of 
convoy,  protecting  the  trade  from  one  port  to  another ;  or  if 
government  appoint  a  convoy  to  escort  the  trade  of  a  plaee 
to  a  given  latitude  and  no  farther;  and  there  be  no  other 
convoy  on  that  station,  a  vessel,  taking  the  advantage  of  such 
a  convoy,  has  compKed  with  the  warranty  to  sail  with  convoy 
for  the  voyage. 

Thus  in  the  case  of  Smith  y.  Readshaw  (a),  which  was  as 
insurance  on  the  ship  WUUam,  "  at  and  from  London  to 
Jamaica/*  warranted  to  depart  with  convoy  for  the  voysge, 
Lord  Mansfield,  in  the  course  of  his  summing  up  to  the  jury, 
said, — A  warranty  to  sail  with  convoy  means  with  such  a 
convoy  as  government  pleases  to  appoint;  and  whether  it 
consists  of  separate  ships  at  different  stations  or  not,  if  it  a 
convoy  for  the  voyage;  therefore  on  that  point  there  is  ob 
donbt. 

The  same  doctrine  was  held  by  Lord  Kemfon^  in  De  Garffi 
V.  Chiggeit  (6),  which  was  an  action  on  a  poUcy  of  insunuioe 
at  and  from  CkMz  to  Amsterdam,  warranted  to  sail  with 
convoy  for  the  voyage.  The  ships  insured  had  sailed  from 
Cadiz  under  a  British  convoy ;  and  were  lost  before  they 


(a)  London  Sittings  after  Easter, 
1781.  Parkins.  7Q8. 


(6)  London  Sittings  after  Mkh. 
1795.  Park  Ins.  708. 
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reached  the  Downs,  where  it  was  alleired  they  were  to  have  from 
taken  a  fresh  convoy  for  Amsterdam.   The  underwriters  in-  British  oonToy 
sisted  that  the  convoy  should  have  been  direct  to  ^low/^dam. 
The  assured,  on  the  odier  hand,  contended,  that  all  convoy  ]^^^Jj^ 
must  be  according  to  usage,  and  that  in  many  voyages  there  ^ey  to 
is  DO  such  thing  as  a  direct  convoy,  but  that  the  vessels  fresh  convoy 
proceeds  by  rekys  of  convoy  from  stage  to  stage.   The  ThislS^lgX' 
special  jury,  with  Lord  Kenyovfs  approbation,  gave  a  verdict  ^^Jj^^^J^ 
for  the  plaintiffs.    And  although  in  that  case,  it  is  true,  the  held  liable, 
underwriter  had  adjusted  the  policy  with  full  knowledge  of 
all  the  circumstances,  which  hb  Lordship  seemed  to  think 
conclusive,  yet  there  were  other  causes  on  the  same  policy, 
where  there  was  no  adjustment;  and  upon  Lord  Kenyon  and 
the  jury  declaring  that,  without  considering  the  adjustment, 
they  thought  the  warranty  had  been  complied  with,  the 
l^ntiff  had  a  verdict,  and  no  motion  was  ever  made  for  a 
new  trial  in  any  of  these  causes. 

So  also  the  Court  of  Common  Pleas  decided  in  D*Egtdno  where  a  ship 
V*  Bewicie  (a),  which  was  an  action  on  a  policy  on  the  ship  ^  ta 
Little  Betsey,  at  and  from  London  to  St.  Sebastian,  war-  Sebastian, 

.  *  « vrarrantcd  to 

ranted  to  sail  with  convoy.  The  ship  sailed  with  other  sail  with  con. 
vessels  under  convoy  of  several  ships  of  war :  and  after  a  ^^[ainof l^e 
certain  latitude,  the  Weazel,  one  of  the  men-of-war,  was  22^2^**^^^ 
detached  to  convoy  the  Spanish  ships :  but  the  captain  of  y^no  farther 
that  ship  bad  orders  to  go  with  the  St.  Sebastian  ships  no  noint  with  the 
further  than  Bilboa,  and  in  &ct  he  went  no  farth^.  A  ^ij^a^t^nt 
verdict  passed  for  the  pluntiff.   When  the  case  came  on  no  farther,  the 

,    _        ,     _  .      !•  .  1  •  1  underwriter 

before  the  Court  on  a  motion  for  a  new  tnal,  it  was  argued  was  held  liable, 
for  the  underwriters,  that  warranties  are  to  be  strictly  com- 
plied with ;  and  that  however  near  the  port  of  St.  Sebastian 
ought  be  to  Bilboa,  yet  the  principle  was  the  same;  and 
that  a  convoy  to  the  latter  place  could  no  more  be  construed 
lo  be  a  convoy  to  the  former,  than  a  convoy  to  the  Cay^e  of 
Oood  Hope  could  be  a  convoy  to  the  East  Indies,  and  for 
this  was  cited  Hibbert  v.  Pigou.  {b) 


(a)  2  H.  Black.  551. 


(A)  Ante,  p.  693. 
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Mr.  Justice  BuUer.—**  The  case  of  Hibberi  v.  Pigou  u 
not  applicable  to  this,  for  there  a  conroy  was  appointed  and 
actually  sailed  from  Jamaica  to  England;  aa  to  the  instance 
put  at  the  Bar  of  a  convoy  to  the  Cape  of  Good  Hope,  I 
entirely  differ  from  the  counsel  on  that  point ;  for  if  govern- 
ment thought  a  convoy  to  the  Cape  was  asofiBcient  protection 
to  the  East  India  trade,  and  the  usage  were  for  the  East 
India  ships  to  sail  with  a  convoy  only  to  the  Cape,  and  to 
consider  that  as  the  East  India  convoy,  and  no  other  oonroj 
was  appointed  to  the  East  Indies,  I  should  hold  that  the 
warranty  was  complied  with;  though  I  agree,  if  there  was 
another  convoy  to  the  East  Indies,  it  would  be  otherwise. 
The  captiub  of  a  merchant-ship  has  nothing  to  do  with,  nor 
can  he  know  the  instructions  from  the  Admiral^  to  the  King's 
officers,  but  must  take  such  convoy  as  he  finds.  I  am,  tber^ 
fore,  of  opinion  that  there  is  no  ground  for  this  motion.** 

Rule  refused. 

3.  Wamuity       HI*  The  third  and  last  species  of  warranty  which  is  now 
gowls^Mn^  ^  claim  our  attention,  b  that  of  neutrality.    This  diffen 
tral  propflrty.    from  the  two  preceding  ones  in  this  respect,  that  inasmuch  as 
in  the  former  the  policy  was  only  avoided  by  the  breach,  but 
in  thb  case  if  the  warranty  is  not  compUed  wjth,  the  policy  is 
void  in  the  commencement,  on  account  of  fraud.    We  saw  m 
a  former  part  of  this  section,  that  the  Judges,  in  the  case  of 
Lothian  v.  Henderson  {d),  had  no  doubt  that  when  ti» 
description  in  the  policy  in  that  case  was  "  on  the  good  ship 
called  the  Catharine,^  an  "  American  vessel,"  that  this  was  an 
express  warranty  that  she  was  an  American^  which  was  a 
neutral  nation  in  the  war. 
Policy  od  Thus  in  Woolmer  v.  Muihnan  (6),  on  a  special  case 

neutml  reserved  for  the  opinion  of  tiie  Court,  it  appeared  that  an 
^   ^^^^       brought  for  the  recovery  of  a  total  loss  on  a  polic? 
ship  uid  eoods  of  insurance  made  on  goods,  on  board  the  ship  Bona  Fortwm, 

were  lost  by  w  n 

bed  weather,  at  and  from  North  Bergen  to  any  ports  or  places  whatsoever, 
^t^UmcTshe  ^^^'^  arrival  in  London,  ''warranted  neutral  ship  and 


(a)  3  B.  &  P.  499,  ante,  p.  664.       (6)  4  Burr.  1419 ;  1  Black.  42/. 
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property."  The  Bhip,  with  the  goods  so  being  on  board  berj  ^as  lost  was 
after  her  departure  from  North  Bergen,  and  before  her  p^p^rty^ 
arrival  at  London,  proceeding  on  her  voyage,  was,  by  force  of 

contract  was 

the  winds  and  stormy  weadier,  wrecked,  cast  away,  and  sunk  void, 
in  the  seas,  and  the  said  goods  were  thereby  wholly  lost* 
The  ship  called  La  Bona  Foriuna,  at  and  before  the  time 
she  was  lost,  was  not  neutral  property,  as  warranted  by  the 
said  policy.  The  question  was,  whether  under  such  circum- 
stances the  plaintiff  could  recover  ?  Lord  Mansfield,  after 
hearing  counsel  for  the  plaintiff,  stopped  those  for  the  defend- 
antj  saying,  the  point  was  too  clear  to  be  argued.  There  was 
a  fidsehood  with  respect  to  the  thing  insured,  for  he  insured 
neotral  property  when  it  was  not  so,  therefore  there  is  no 
contract.    We  must  give  judgment  for  the  defendant. 

And  in  the  case  of  Tabbs  v.  Bendlebaci  (a)  it  was  held, 
that  an  American  by  birth,  who  has  resided  for  some  years 
with  his  family  in  England,  though  himself  has  been  occa- 
sionally in  America,  is  so  far  to  be  considered  as  a  British 
subject,  that  if  a  ship  of  his  be  warranted  American  property 
it  is  not  to  be  deemed  so,  though  the  vessel  was  built  in 
America  and  registered  there,  and  such  a  plaintiff  in  an 
action  upon  a  policy  of  insurance  was  nonsuited. 

The  plaintiffs  in  the  case  of  Eden  and  another  v.  Parkin^  If  the  ship  or 
$on  (6),  insured  the  ship  the  Yonge  Herman  Hiddinga,  and  ^^^^"^ 
her  carfifo,  "  at  and  from  L' Orient  to  Rotterdam,  warranted  a  ^^^^ 

'  \  sufficient  if 

neutral  ship  and  neutral  property."   The  ship  being  captured  they  arc  so 

in  the  course  of  her  voyage  by  some  English  men-of-war,  the  commeDces. 
plaintiffs  brought  this  action  against  the  defendant,  one  of  the  Il^t"w- 

underwriters  on  the  policy,  stating  in  their  declaration,  that  rant  that  they 

shall  continue 

the  defendant  subscribed  the  policy  on  the  S8th  of  November,  so  during  the 
1780,  and  averring  that  the  ship  and  cargo  were  at  that  time 
neutral  property.    The  trial  came  on  before  Lord  Mansfield 
at  Guildhall,  when  a  verdict  was  found  for  the  plaintiffs, 
subject  to  the  opinion  of  the  Court  upon  a  case  stating,  that 


(a)  4  Esp.  108,  and  3  Bos.  &  Pull.  207,  note  S.  C. 
(6)  Doug.  732. 
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the  sbip  in  question  sailed  from  VOrient^  on  the  voyage 
insured,  on  the  11th  .of  December ^  1780,  having  the  insured 
cargo  on  board ,  and  both  the  ship  wd  cargo  were  neutral 
property  at  the  time  of  the  ship's  departure  from  L'Orietd^ 
and  so  continued  until  the  dOthof  December^  1780,  on  which 
day  hostilities  having  commenced  between  the  English  and 
the  Dutchf  the  Dutch  ceased  to  be  a  neutral  power,  and  the 
ship  and  cargo  ceased  to  be  neutral  property.  They  were 
taken  on  the  S5th  of  December ^  1780,  and  condemned  ai 
lawful  prise,  in  the  Admiralty  Court,  on  the  19th  of  Febnh 
ary,  1781. 

Lord  Mansfield. — Many  points  have  been  gone  into  in 
the  argument  on  both  sides  at  the  Bar,  which  are  not  necei- 
sary  for  the  decision  of  this  case.  For  instance,  there  is  do 
doubt  but  you  may  warrant  a  future  event  But  the  singk 
question  here  is,  what  is  the  meaning  of  this  policy  I  I  hid 
not  a  particle  of  doubt  at  the  trial,  and  I  know  the  jury  htd 
none ;  but  Mr.  Lee  pressed  for  a  case,  and  I  granted  one  out 
of  respect  to  him.  What  is  the  case  t  It  is  an  insurance 
upon  a  ship  and  her  cargo,  at  and  from  VOrient  to  Rotter- 
dam. The  insured  warrant  them  neutral,  and  the  defendant 
would  have  the  Court  to  add,  by  construction,  *  and  so  shall 
continue  during  the  whole  voyage.*  The  contract  is  not  so. 
The  insured  tell  the  state  of  the  ship  and  goods  then,  and  the 
insurers  take  upon  themselves  all  future  events  and  risks,  from 
men-of-war,  enemies,  detention  of  princes,  &c.  The  parties 
themselves  could  not  have  changed  the  nature  of  the  property; 
but  they  did  not  mean  to  run  the  risk  of  the  war.  If  it  made 
a  difference  what  country  the  property  belonged  to,  the 
underwriters  should  have  inquired.  The  risk  of  future  war 
is  taken  by  the  underwriter  of  every  policy.  By  an  implied 
waiTanty  every  ship  must  be  tight,  staunch,  and  strong;  but 
it  is  sufficient  if  she  shall  be  so  at  the  time  of  her  sailing. 
She  may  cease  to  be  so  in  twenty-four  hours  after  her  depar- 
ture, and  yet  the  underwriter  will  continue  liable.  The  case 
of  Lilly  v.  Ewer  (a)  turns  quite  the  other  way.  The  decision 
(a)  Tide  ante,  p.  698. 

I 


SECT.  III.]     Of  Non-Complimce  with  Warranties. 


707 


there  was^  that  the  ship  must  sail  with  convoy,  according  to 
the  usage  of  the  trade ;  that  is,  convoy  destined  to  go  as  far 
«8  usual  in  that  voyage.  The  present  is  the  clearest  case 
that  can  be.  The  warranty  is,  that  things  stand  so  at  the 
time,  not  that  they  shall  continue." 

The  postea  was  delivered  to  the  plaintiffs. 

And  afterwards  in  a  subsequent  case  of  Saloucci  v.  John" 
son  (a),  in  the  course  of  the  argument  Mr.  Justice  Boiler 
aaid,  I  do  not  agree  with  the  counsel,  who  contend,  that 
the  property  must  continue  neutral  during  the  whole  voyage ; 
if  it  be  neutral  at  the  time  of  sailing,  and  a  war  break  out 
the  next  day,  the  underwriter  is  Uable.'* 

And  in  a  still  later  case  of  Tyson  v.  Gurney{b),  which 
came  on  for  trial  before  Lord  Kenyon  at  GuUdludl^  this 
point  was  one  amongst  others  saved  for  the  opinion  of  the 
Court  of  King's  Bench.  But  when  the  case  came  on  to  be 
argued,  the  counsel  for  the  defendant  abandoned  the  objec- 
tion upon  the  authority  of  Eden  v.  Parkinson^  and  Saloucci 
¥•  Johnson. 

I  now  propose  to  consider  the  important  question  which  The  question 
has  met  with  much  discussion,  viz.,  how  far  the  Courts  of  Law  c^ur^of^Uw 
in  this  country  have  held  the  sentences  of  foreign  Courts  of  ^"^jj^^Jhe^ 
Admiralty,  to  be  conclusive  evidence  that  the  property  was  J®'*^®"*^^^^ 
not  neutral;  so  as  to  discharge  the  underwriters?  and  I  shall  (^^cCwe 
first  refer  to  some  important  cases  decided  in  the  Court  of  JJe^p^^Jj* 
Admiralty  on  this  point.  ^ 

The  first  case  which  I  shall  mention  is  that  of  The  Flad 
Oyen^  Martenson,  master,**  in  which  judgment  was  delivered 
in  the  High  Court  of  Admiralty,  January  16th,  1799  (c). 
This  was  the  case  of  an  English  prize  ship  carried  into  a 
neutral  country  and  there  sold  under  the  sentence  of  condem- 
nation by  the  French  consul,  and  taken  the  lUih  January^  1798. 
The  claim  was  given  on  behalf  of  the  purchaser  a  Danish 
merchant.  For  the  claimant  it  was  contended  that  there 
was  nothing  illegal  in  a  sentence  of  condemnation  in  a  neutral 


(a;  See  ante,  p.  307,  and  post,      (b)  3  T.  R.  477.     (c)  1  Rob.  A.  R.  134. 
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country,  into  which  the  captors  had  carried  the  prize  ship: 
and  they  quoted  books  of  authority  on  this  point  (a).  Sir 
W.  Scott  now  delivered  judgment.    ''This  is  the  case  of  t 
ship  taken  by  a  French  privateer  and  carried  into  BergenvsL 
Norway^  where  it  appears  she  underwent  a  sort  of  procen, 
which  terminated  in  a  sentence  of  condemnation,  pronoanoed 
by  the  French  consul;  and  under  that  sentence  she  is  asserted 
to  have  been  transferred  to  the  present  neutral  proprietor. 
The  sale  was  conducted  by  public  auction :  but  it  appean 
that  the  very  person  who  was  the  purchaser  in  that  case,  wai 
likewise  the  actual  seller,  and  stood  in  the  capacity  of  genenl 
agent,  at  this  place,  for  the  French  nation.    She  was  put  up 
to  auction,  there  was  no  bidder  whatever,  and  she  was  pa^ 
chased  by  himself  under  the  denomination  of  agent  It 
appears  that  the  ship  was  sent  immediately  to  Ftcmce^  whid 
of  itself  colours  the  nature  of  the  purchase,  and  shews  that 
it  could  not  be  for  a  mere  Dan^,  and  for  Danish  commerce; 
but  on  behalf  of  persons  resident  in  France.    It  appean, 
likewise,  that  he  sent  this  vessel  with  papers  for  the  isiaod  of 
St.  Martins  ;  but  in  fact,  gave  verbal  directions  to  the  master 
to  get  her  into  the  port  of  Havre,  if  he  possibly  could.  Fron 
the  depositions  of  the  master,  I  think  it  was  entirely  with  tlie 
knowledge  of  the  pretended  purchaser  that  that  was  a 
blockaded  port,  and  that  there  has  been  a  fraudulent  inten- 
tion to  break  the  blockade,  which  was  at  the  time  actually 
existing.    Under  these  circumstances,  I  am  of  opinion,  that 
this  does  amount  to  that  fraudulent  conduct  on  the  part  of 
the  purchaser :  which  would  debar  him  from  the  advantage 
of  further  proof.  I  am  of  opinion  that  it  was  no  actual  transfer 
but  was  going  to  France,  as  the  property  of  the  French  cap- 
tors to  be  put  into  their  possession,  and  therefore,  on  that 
part  of  the  case  I  should  have  little  doubt  in  pronouncing  a 
sentence  of  condemnation. 

But  another  question  has  arisen  in  this  case  upon  which  a 
great  deal  of  argument  has  been  employed;  vi*.,  whether  the 


{a)  Cons,  del  Mare.  287.   Vattel,  b.  iii,  c.  7,  «.  132. 
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sentence  of  condemnation  which  was  pronounced  by  the 
French  consul  is  of  such  legal  authority  as  to  transfer  the 
property,  supposing  the  purchase  6ond fide  made?  I  appre- 
hend that  the  general  practice  of  the  law  is,  that  a  sentence 
of  condemnation  is  at  present  deemed  necessary,  and  that  a 
neutral  purchaser  in  Europe  during  war,  looks  to  the  legal 
sentence  of  condemnation  as  one  of  the  title  deeds  of  the  ship, 
if  he  buys  a  prize  vessel.  I  believe  there  is  no  instance  in 
which  a  man  having  a  prize  vessel  of  a  belligerent  has  thought 
himself  quite  secure,  merely  because  the  ship  has  been  in  the 
enemy's  possession  '  twenty-four  hours,'  or  carried  *  infra  pre' 
sidia.*  The  contrary  has  been  more  generally  held  ;  and  the 
instrument  of  condemnation  is  amongst  those  documents 
which  are  most  universally  produced  by  a  neutral  purchaser, 
and  if  she  has  been  taken  as  prize,  it  should  appear  that  she 
has  been  in  a  proper  judicial  form,  subjected  to  adjudication. 
Now  in  what  form  have  these  adjudications  constantly  ap- 
peared? They  are  the  sentences  of  Courts  acting  and 
exercising  their  functions  in  the  belligerent  country ;  and  it 
is  for  the  first  time  in  the  world  that  in  the  year  1799,  an 
attempt  is  made  to  impose  upon  the  Court  a  sentence  of  a 
tribunal  not  existing  in  the  belligerent  country,  but  of  a  per^ 
son  pretending  to  be  authorized  within  the  dominions  of  a 
neutral  country.  Now,  it  having  been  the  constant  usage  It  has  been  the 
that  the  tribunals  of  the  law  of  nations  shall  exercise  their  that  the  ^bu!' 
functions  in  the  belligerent  country ;  if  it  was  proved  to  me  ofn^oM^ihlu 
in  the  clearest  manner,  that  on  mere  general  theory  such  a  exercise  thmr 

illOCtlOIM  Witll* 

tribunal  might  act  in  the  neutral  country ;  I  must  take  my  in  the  belHger- 
stand  on  the  ancient  and  universal  practice  of  mankind,  and 
say  that  so  far  as  that  practice  has  gone,  I  am  willing  to  go ; 
and  where  it  has  thought  proper  to  stop,  there  must  I  stop 
likewise. — I  am  of  opinion  upon  the  whole,  that  this  ship  must 
be  restored  to  the  British  owners  upon  the  usual  salvage." 

And  in  the  case  of  The  Christopher  (a),  in  which  sl  British 
prize  ship  taken  by  the  French,  and  carried  into  the  Spanish 


(a)  2  Rob.  A.  R.  310. 
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Condemnation  port^  Si.  Sebastian;  from  whence  the  ship's  papers  were 
Bri^ship,^  sent  to  France,  and  a  sentence  of  condemnation  passed  at 
FrcTch  priva-  ^^V^^^*  ^th,  the  ship  still  lying  in  the  Spamsh  port 
teerinto  a  The  ship  was  then  sold  to  the  present  claimant,  a  merchsnt 
^Dd^lybgth^ro  o(  AUona ;  and  was  sailing  at  the  time  of  the  capture,  Julj, 
^ildemiSition,  '799,  in  ballast  from  St.  Sebastian  to  AUona.  On  the  part 
hold  valid.  q(  captors  it  was  contended  that  this  was  a  purchase, 
resting  on  an  illegal  condemnation,  and  therefore  could  not 
transfer  any  right  or  just  title  to  the  neutral  claimant. 

Sir  W.  Scott  now  delivered  judgment. — "This  is  a  case 
materially  differing  from  those  in  which  condemnation  has 
passed  on  ships  carried  into  a  neutral  country ;  those  pn^ 
ceedings  have  been  held  illegal,  principally  because  it  was  to 
be  presumed  that  a  neutral  government  would  not  so  far 
depart  from  the  duties  of  neutrality,  as  to  permit  the  exe^ 
cise  of  that  last,  and  crowning  act  of  hostility,  the  condem- 
nation of  the  property  of  one  belligerent  to  the  other.  But 
this  will  not  hold  good  with  respect  to  condemnations  passed 
on  ships  brought  into  the  ports  of  an  ally  in  the  war.  b 
such  cases  there  is  nothing  to  prevent  the  government  pro- 
ceeding to  that  last  act  of  hostility;  there  is  a  common 
interest  between  them  on  the  subject ;  and  both  governments 
may  be  presumed  to  authorize  any  measures  conducing  to 
give  effect  to  their  arms ;  and  to  consider  each  other's  ports 
as  mutually  subservient.  I  am,  therefore,  inclined  to  hold 
such  a  condemnation  suflScient  in  regard  to  property  taken 
in  the  course  of  a  common  war.''   Ship  restored. 

In  the  case  of  the  Betsy  (a),  ISth  August,  1800,  which  was 
a  case  under  circumstances  precisely  similar,  the  question 
of  law  was  waived,  and  the  legality  of  the  condemnation 
being  admitted  by  the  Court,  further  proof  was  directed  to 
be  made  of  the  fact  of  transfer.  The  principles  laid  down 
by  the  learned  Judge  of  the  Court  of  Admiralty,  are  agreeable 
to  the  decisions  of  the  Courts  of  Law  upon  the  subject. 
In  the  case  of  Donaldson  v.  Thompson  (6),  which  was  an 


(a)  Note,  2  Rob.  210. 


(6)  1  Camp.  42S. 
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action  on  a  policy  o^  insurance  on  the  American  ship  Mary* 
land  Mary t  at  and  from  GibraUar  to  a  market,  with  leave  to 
call  and  land  goods  at  two  or  more  ports  in  the  Mediterranean. 
The  ship  having  landed  some  goods  at  Malta,  proceeded 
thence  with  the  rest  of  her  cargo  for  Smyrna,  but  was  the 
same  day  captured  by  a  Russian  privateerj  and  being  after- 
wards carried  into  Corfu,  was  there  condemned  as  lawful 
prise.  The  sentence  of  condemnation  was  pronounced  at 
Corfu,  in  July,  1807.  The  condition  of  Corfu  in  that  year 
and  month,  was  described  by  a  gentleman  who  had  acted 
there  as  an  English  consul.  He  stated  that,  at  that  time 
there  was  a  Russian  garrison  in  Corfu,  and  the  Russians  had 
about  6,000  men  in  the  different  islands  of  the  republic; 
Aat  they  had  made  Corfu  a  military  station  for  four  years, 
and  they  continued  in  possession  of  it  till  they  delivered  it 
op,  at  the  peace  of  Tilsit,  to  Bonaparte :  but  that  previously 
to  that  event,  the  flag  of  the  Ionian  Republic  flew  from  the 
forts  in  the  island ;  there  was  a  Port-Admiral  appointed  by 
the  Ionian  Republic,  and  the  witness  was  recognised  as 
English  covaxjX  by  Prince  and  Senate  of  the  Ionian  Republic, 
who  continued  his  functions  till  the  Republic  was  dissolved  by 
the  French.  Lord  EUenborough. — "  I  shall  not  receive  the 
sentence."  Under  these  circumstances  the  Russians  must 
have  been  considered  visitors  in  Corfu,  and  not  as  sovereigns. 
While  a  government  subsists  as  this  did,  we  cannot  look  to 
the  degree  in  which  it  might  be  overawed  by  a  foreign  force. 
The  sentence  was  pronounced  by  a  belligerent  on  neutral 
territory,  and  is  therefore  void.  I  am  by  no  means  disposed 
to  extend  the  comity  which  has  been  shewn  to  these  sentences 
of  Foreign  Admiralty  Courts.  I  shall  die,  like  Lord  Thurlow, 
in  the  belief  that  they  ought  never  to  have  been  admitted^ 
The  doctrine  in  their  favour  rests  upon  an  authority  in 
Shower  (a),  which  does  not  fully  support  it :  and  the  practice 
of  receiving  them  often  leads  to  great  injustice.  In  the 
ensuing  Term  a  motion  was  made  to  set  the  verdict  aside. 


(a)  Hughes  v,  Cornelius,  2  Show.  232. 
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Burance  on  the  ship '  Jane,  warranted  neutral  ship  and  pro- 
perty," it  was  held  that  the  sentence  of  a  French  Court  of 
Admiralty  which  stated  that  the  captured  ship  was  on  her 
voyage  to  an  enemy's  port  with  goods  consigned  to  persons 
there,  though  stated  in  the  bills  of  lading  to  belong  to 
neutrals :  and  there  being  reason  to  suspect  that  the  captain 
had  thrown  his  papers  overboard,  thereforcj  the  ship  and 
cargo  was  condemned  as  prize,"  this  being  ambiguous,  and 
there  being  reason  to  suppose  that  the  ground  of  the  sentence 
was  the  throwing  the  papers  overboard,  contrary  to  a  French 
ordinance,  not  to  be  conclusive  evidence  to  falsify  the  war- 
ranty. 

But  where  it  appears,  without  a  possibility  of  doubt,  that  the 
sentence  proceeded  on  the  ground  that  the  property  '  not 
being  neutral,'  it  is  conclusive  evidence  against  the  assured 
that  he  has  not  complied  with  the  warranty.  This  was  fully 
settled  in  the  case  otBarxillay  v.  Lewis  (a). 

It  was  an  action  on  a  policy  of  insurance  on  a  ship  from 
Liverpool  to  Amsterdam^  warranted  Dutch  property ;  and  it 
was  brought  to  recover  for  a  total  loss,  the  ship  having  been 
captured  by  the  French^  and  condemned  by  the  Court  of 
Admiralty  there.  The  plaintiff  (the  insured)  was  nonsuited 
in  this  action,  from  an  idea,  that  the  decree  of  the  Parliament 
of  Paris  was  decisive  against  him,  that  he  had  not  complied 
with  his  warranty.  Upon  a  motion  to  set  aside  this  nonsuit, 
the  following  facts  appeared  from  the  report  of  the  Judge 
who  tried  the  cause.  The  ship  in  question  was  originally  a 
French  privateer  called  UAimable  AgathSe,  which  was 
taken  by  an  English  privateer,  and  carried  into  Liverpool^ 
condemned  in  England,  and  she  then  got  the  name  of  The 
Three  Graces.  A  merchant  at  Liverpool  afterwards  bought 
her  for  a  house  at  Amsterdam^  and  a  passport  was  sent  for 
her  from  thence.  She  was  then  insured  by  a  Dutch  name, 
and  warranted  as  in  the  policy  ;  she  went  to  sea,  was  cap- 

(a)  B.  R.  Trio.  Term,  22  Geo.  3.     Baring  v.  Chriftie,  5  East,  398. 
Park  Ins.  725.  And  tee  Baring  o.  Acc. 
Claggett,  3  Bon.  &  Pull.  201,  and 
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tured  by  a  French  ship,  and  carried  into  Si.  Maloes,  what 
she  was  released  by  the  Vice  Admiralty  Court  aa  hong 
Dutch.  But  upon  an  appeal  to  the  Parliament  of  Parisy  the 
sentence  was  reversed,  and  she  was  oondenmed  aa  kwfid 
prize,  by  the  name  of  The  Three  Graces  of  LuferpooL  b 
appeared  in  evidence,  that  there  were  certain  JPremeh  ordi- 
nances, which  ordain,  that  where  more  than  one-third  of  the 
crew  of  a  neutral  ship  are  enemies  to  the  King  of  Fraaee,  die 
ship  shall  be  confiscated :  that  no  ship  shall  be  considered » 
transferred,  till  she  has  been  within  the  port  of  the  piv- 
chaser;  and  that  a  passport  shall  be  deemed  fraodalest, 
unless  the  ship  has  been  in  the  port  firom  whence  it  has  bees 
obtained.  The  ship's  crew  in  question  consisted  of  sixteen, 
five  of  whom  were  JFVtfncA,  bar  were  Dames,  two  were 
Swedes,  one  was  Dutch,  one  Portuguese,  one  Hasuburghet^ 
one  Norwegian,  and  one  Irishman.  Some  of  the  crew  swoie, 
that  they  were  hired  by  Englishmen,  and  that  both  the  dnp 
and  the  cargo  were  English.  They  also  swore  that  wfaci 
the  ship  which  took  them  came  in  sight,  the  captain  sa3ed 
back  towards  the  English  coast :  but  one  of  the  crew  hsmg 
informed  him,  that  the  ship  in  sight  carried  EmgUsh  coioars, 
he  resumed  hb  course. 

Lord  Mansfield. — *'The  sentence  of  the  Court  of  Apped 
in  France  b  conclusive.  The  question  is.  What  that  sentence 
means?  She  is  condemned  as  not  being  a  Dutch  ship.  The 
warranty  b,  that  she  b  Dutch,  which  is  fidae.  The  law  of 
nations  b  founded  on  eternal  principles  of  justice;  and  in 
every  war  the  belligerent  powers  make  particular  regulatioBi 
for  themselves.  But  no  nation  b  obliged  to  be  bound  hy 
them,  unless  they  are  agreeable  to  the  general  laws  sf 
nations:  but  all  third  persons  and  mercantile  people  are 
bound  to  take  notice  of  them  for  their  own  safety.  In  tlw 
case,  the  plaintiffs  warrant  thb  ship  to  be  Dutch;  and  they 
must  see  that  she  b  in  such  a  state  as  to  be  entitled  to  all 
privileges  of  neutral  property.  The  insurera  took  the  risk 
upon  thb  warranty :  she  was  insured  by  her  Dutch  name, 
and  the  underwriters  take  it  for  granted  that  she  b  so:  bat 
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when  the  matter  is  sifted  in  France ^  she  appears  to  have  none 
of  the  requisites  to  shew  she  was  neutral  property,  for  she 
had  never  been  in  a  Dutch  port,  and  the  sea-brief  or  passport 
was  not  conformable  to  the  treaty  of  Utrecht*  The  Parlia- 
ment of  Paris  did  not  condemn  her  as  the  Dutch  ship  of 
Amsterdam  by  her  Dutch  name ;  but  as  **  The  Three  Graces 
o(  Liverpool^*  Indeed  she  had  none  of  the  requisites  of  a 
Dutch  ship;  and  the  regulations  require  that  she  should 
have  been  into  the  port  of  the  purchaser,  in  order  to  transfer 
the  property  ;  the  knowledge  of  all  which  circumstances  the 
insured,  by  his  warranty,  took  upon  himself.  I  am,  therefore, 
of  opinion,  that  the  warranty  was  false." 

The  rule  to  set  aside  the  nonsuit  was  accordingly  dis- 
charged. 

It  has  also  been  determined,  that  where  no  special  ground 
at  all  is  stated :  but  the  ship  is  condemned  generally  as  good 
and  lawful  prize,  the  Court  here  must  consider  it  as  conclu- 
sive evidence  that  the  property  was  not  neutral,  and  will  not 
again  open  the  proceedings  of  the  Court  abroad  in  favour  of 
the  party,  who  has  warranted  his  property  to  be  neutral. 

An  action  in  the  case  of  Saloucci  v.  Woodmas{a)  was  Where  a  ship 

,         ,  ^  1  M.   \  was  condemned 

brought  upon  a  policy  of  insurance  on  goods  warranted  ^cncmllyasa 
neutral  on  board  the  Thetis,  a  Tuscan  ship,  to  recover  the  j^wfui^pri^ » 
amount  of  the  insurance  from  the  underwriters.    The  ship  the  Court  con- 

,     ,  ,  1.1  ^1  .         o       .  1   sidcred  it  con- 

had  been  taken  in  the  course  of  her  voyage  by  a  opamsh  clusivetofabify 

vessel,  carried  into  Spain,  and  her  cargo  was  there  condemned  that^the^ods 

"as  good  and  lawful  prize."   There  was  an  appeal  to  a  ''^re neutral. 

superior  Court,  which  reversed  the  sentence:  but  upon  a 

further  appeal,  the  latter  decision  was  overturned,  and  the 

former  confirmed.    At  the  trial  of  this  cause  before  Lord 

Mansfield,  his  Lordship  being  of  opinion  that  the  sentence  of 

the  Spanish  Court  of  Admiralty  was  conclusive  evidence  of 

the  falsehood  of  the  plaintiff's  warranty,  the  plaintiff  was 

nonsuited.    A  motion  was  made,  and  fully  argued,  to  set 

aside  the  nonsuit,  which  was  unanimously  refused  by  the 

whole  Court  of  King's  Bench. 

(a)  B.  R.  24  Geo.  3.  Park  Ins.  727. 
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'-^n,  if  a  ship  is  warranted 
^assport,  as  is  required 
"""^i-^  ,  the  warranty  is 

J  discharged ; 

r  '*^"*r«  .06  from  the  want 

^  'Jj^  .nerely  that  the  ship 

entitled  to  all  the  privi- 

a(a)  where  there  was  no  war-  The  sentence 

18  only  conclu* 

a  sentence  adjudging  a  ship  to  be  nve  as  to  the 
,.ng  to  the  enemies  of  the  Republic,  ^f^^to 
.✓hich  it  was  incumbent  on  the  assured,  «le«»de. 
J  warranty,  to  establish;  for  the  English 
liy  bound  by  the  decretory,  or  concluding  part 
^nee,  and  where  the  adjudication  is  on  the  ground 
^  property,  are  not  bound  to  examine  the  premises 
to  the  conclusion.    If,  indeed,  there  had  been  a 
^»  the  adjudication  that  it  was  enemy*8  property  would 
conclusive  against  such  a  warranty, 
case  of  Dawson  v.  Atty  (6),  where  goods  were 
^         board  the  Herman^  without  any  addition  of  country 
and  not  represented  to  be  of  any  particular  country 
'^^Ime  of  subscribing  the  policy,  although  the  broker, 
^\ie  slip  was  subscribed,  had  said  she  was  an  American^ 
^  beld  that,  though  she  was,  in  fact,  an  American^  she 
'  tlot,  under  these  circumstances,  be  documented  as  such 
Kititle  the  assured  to  recover  against  the  underwriters  for 
Its  by  capture,  and  subsequent  condemnation,  for  want  of 
documents  required  by  treaty  between  her  own  and  the 
taring  state;  for  she  was  neither  insured  as  American^ 
represented  to  be  such  at  the  time  when  the  policy  was 
eted,  though  her  being  so  was  mentioned  when  the  slip 
signed. 

»ut  this  was  an  assured  on  goods,  who  is  not  liable  on  an 
lied  warranty  to  see  that  the  ship  is  properly  documented : 


(a)  8  T.  R.  192. 


(6)  7  East,  367. 
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Lord  Mansfield. — **The  policy  here  warrants  that  thu 
cargo  was  neutral  property.  It  appears  from  the  policy  itself^ 
that  the  ship  was  neutral,  because  it  is  called  a  Tuscm  ship: 
but  the  warranty  is  that  the  goods  are  neutral.  It  must  be 
presumed  from  the  condemnation,  as  no  other  cause  appears, 
that  it  proceeded  on  the  ground  of  the  property  belonging  to 
an  enemy.  In  the  case  of  Bfimardi  t.  Moiieujc,  the  dedaon 
of  the  Court  turned  upon  the  particular  ground  of  the  con- 
fiscation appearing  on  the  face  of  the  sentence ;  and  that  it 
did  not  appear  to  be  on  the  ground  of  being  enemy *8  property. 
This  being  so,  the  Court  gare  the  party  an  opportunity  to 
shew  by  evidence,  that  the  specific  ,  ground  was  really  the 
cause  of  condemnation.  In  this  case,  at  Guildhall^  the  couDsd 
admitted  the  general  rule,  but  they  said,  if  a  copy  of  the 
proceedings  could  be  had,  a  special  cause  would  appear.  The 
proceedings  are  now  come ;  and  from  them  it  appears,  that 
the  question  turned  entirely  upon  the  property  of  the  goodie 
For  in  the  second  Court,  to  which  they  appealed  from  the 
sentence  of  the  first,  the  question  was,  whether  the  goods 
were  free  ?  the  decree  was,  that  they  were.  But  the  thnti 
Court  overturned  the  decision  of  the  second.  It  is  suffideot, 
however,  that  no  special  ground  is  stated ;  and  therefore  the 
rule  must  be  discharged." 

And  in  the  case  of  Geyer  v.  Aguilar  (a),  if  a  foreign  Court 
of  Admiralty  condemns  a  ship  (warranted  American)  as 
enemy's  property,  for  not  having  on  board  a  role  d^equipagtoi 
list  of  the  crew,  which  is  required  by  a  French  ordinance  to  be 
on  board  the  ship,  and  which  the  Court  of  Admiralty  adjudged 
to  be  requisite  within  the  meaning  and  construction  of  the 
treaty  between  the  two  countries  of  France  and  America^ 
the  Court  of  King's  Bench  held  that  the  adjudication  in 
France  was  conclusive  against  the  warranty,  that  she  was  an 
American  ship,  though  in  fact  she  was  so,  that  point  being 
clearly  within  the  jurisdiction  of  the  foreign  Court. 

And  where,  as  in  the  case  odUch  v.  Parker  (b),  there  has 


(o)  7  T.  R.  681. 


ib)  7  T.  R.  703. 
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been  no  sentence  of  condemnation,  if  a  ship  is  warranted 
American^  and  sails  without  such  a  passport,  as  is  required 
by  the  treaty  between  France  and  America^  the  warranty  is 
not  complied  with,  and  the  underwriters  are  discharged  ; 
even  though  the  ship  suffers  no  inconvenience  from  the  want 
of  iL  Such  a  warranty  does  not  mean  merely  that  the  ship 
is  American  property,  but  that  she  is  entitled  to  all  the  privi- 
leges of  an  AmericaniiBLg* 

But  in  Christian  v.  Secretan(a)  where  there  was  no  war-  The  ientence 

'  If  only  condu- 

ranty  of  being  American,  a  sentence  adjudging  a  ship  to  be  dye  as  to  the 
good  prize,  as  belonging  to  the  enemies  of  the  Republic,  ^f<^^  to 
negatives  no  fact,  which  it  was  incumbent  on  the  assured, 
having  made  no  warranty,  to  establish ;  for  the  English 
Courts  are  only  bound  by  the  decretory,  or  concluding  part 
of  the  sentence,  and  where  the  adjudication  is  on  the  ground 
of  enemy's  property,  are  not  bound  to  examine  the  premises 
that  lead  to  the  conclusion.  If,  indeed,  there  had  been  a 
warranty,  the  adjudication  that  it  was  enemy*s  property  would 
have  been  conclusive  against  such  a  warranty. 

In  the  case  of  Dawson  v.  Atty  (i),  where  goods  were 
insured  on  board  the  Herman,  without  any  addition  of  country 
or  place,  and  not  represented  to  be  of  any  particular  country 
at  the  time  of  subscribing  the  policy,  although  the  broker, 
when  the  slip  was  subscribed,  had  said  she  was  an  American, 
it  was  held  that,  though  she  was,  in  fact,  an  American,  she 
need  not,  under  these  circumstances,  be  documented  as  such 
to  entitle  the  assured  to  recover  against  the  underwriters  for 
a  loss  by  capture,  and  subsequent  condemnation,  for  want  of 
the  documents  required  by  treaty  between  her  own  and  the 
capturing  state;  for  she  was  neither  insured  as  American, 
nor  represented  to  be  such  at  the  time  when  the  policy  was 
eflfected,  though  her  being  so  was  mentioned  when  the  slip 
was  signed. 

But  this  was  an  assured  on  goods,  who  is  not  liable  on  an 
implied  warranty  to  see  that  the  ship  is  properly  documented : 


(a)  8  T.  R.  192. 


(6)  7  East,  367. 
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If  no  leave  is 
given  to  carry 
flimulated 
papers  and  a 
•hip  is  con- 
demned for 
having  them 
the  under- 
writers aire 
discharged. 
But  otMrwise, 
if  leave  be 
given. 


Whereby  a 
French  oirdin- 
«nce  Dutch 
■ships  were 
pronibited  from 
carrying  super- 
cargoes be- 
longing to  acy 
nauon  at 
enmitf  with 
France,  and  a 
ship  was  con- 
demned by  a 
French  Court 
of  Admiralty 
because  she 
had  an  English 
supcrcar^  on 
board,  this 
sentence  was 
held  to  be  not 
conclusive 
acainstthe 
cuLUse  of 
warranty. 


it  is  otherwise  if  the  owner  of  a  ship  is  insuredi  Bell  v. 
Carstairs  (a). 

But  in  a  subsequent  case  at  Nisi  Prius,  Lord  EUenbarongk 
thought  that  a  representation  made  by  the  insurance-broker, 
when  the  names  are  put  on  the  slipi  is  bindingi  unless  qualified 
or  withdrawn  between  that  time  and  the  time  of  the  execution 
of  the  policy,  Edwards     Fooiner  (6). 

In  the  cases  of  Homeyer  Luskington  (c),  and  OsweUi. 
Vigne  {d),  it  was  held  that,  if  a  ship  be  condemned  for  hafing 
simulated  papers,  no  leave  being  given  to  carry  themi  the 
underwriter  is  discharged.  But  it  is  otherwise  if  leave  be 
given,  Bell  v.  Bromfield  {e).  These  cases  answer  the  ques- 
tion of  Lord  Chief  Justice  Mansfield^  in  Steele  v.  Lacy  {J\ 
as  to  the  propriety  of  carrying  them. 

If  the  ground  of  decision  appear  to  be  not  on  the  want  of 
neutralityi  but  upon  a  foreign  ordinance,  manifestly  unjuit, 
and  contrary  to  the  laws  of  nations,  and  the  insured  has  only 
infringed  such  a  partial  law;  as  the  condemnation  did  not 
proceed  on  the  point  of  neutrality,  it  cannot  apply  to  Ae 
warranty  so  as  to  discharge  the  insurer. 

In  Mayne  v.  Walter  (g\  on  a  policy  of  insurance,  the  ship 
was  warranted  to  be  Portuguese,  and  having  been  taken  in 
her  voyage  by  a  French  privateer,  she  was  carried  into 
France.  The  Court  of  Admiralty  condemned  her,  because 
she  had  an  English  supercargo  on  board*  It  appeared  that 
there  was  a  French  ordinance,  prohibiting  any  Dutch  ship 
from  carrying  a  supercargo  belonging  to  any  nation  at  enmity 
with  the  Court  of  France.  In  an  action  against  the  under- 
writer these  facts  appeared,  upon  which  a  verdict  was  feond 
for  the  plaintiff,  subject  to  the  opinion  of  the  Court  upon  this 
question, — ^M^ther  the  circumstance  of  having  an  EngBsk 
supercargo  was  a  breach  of  neutrality,  and  whether  such  i 
sentence  was  conclusive  ? 


(a)  14  East,  374. 
ib)  1  Camp.  530. 
(c)  15  East,  46. 
15  East,  70. 


(e)  15  East,  364. 
(/)  3  Taunt.  285. 
(p)  B.  R.  Easter  Term,  22  Geo. 
3.  Park  Ids.  730. 
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Lord  Mansfield. — It  is  an  arbitrary  and  oppressive  regu- 
lation, contrary  to  the  law  of  nations,  and  there  is  no  proof 
that  the  plaintiff  knew  anything  of  it.  If  you  were  both 
ignorant  of  it,  the  underwriter  must  run  all  risks ;  and  if  the 
defendant  knew  of  the  edict,  it  was  his  duty  to  inquire  if 
there  was  such  a  supercargo  on  board.  It  must  be  fraudu- 
lent concealment  to  vitiate  a  policy.  But  it  is  remarkable 
that  neither  party  has  said  anything  of  the  treaties  between 
Framee  and  Portugal;  neither  party  seems  to  know  anything 
about  them,  and  yet  the  whole  case  turns  upon  them.**  Judg- 
ment for  the  plaintiff. 

So  as  in  the  case  of  Siffkin  v.  Lee  (a),  if  a  ship  be  restored, 
but  damages  and  costs  denied  to  the  claimants,  because  they 
had  not  fully  complied,  as  to  their  documents,  with  certain 
French  ordinances,  the  assured  may  recover  for  the  detention 
.notwithstanding. 

So  also  in  the  case  of  Pollard  v.  B^Uijb)^  which  was  an  ^^^^^^n 
inauraoce  on  goods  on  board  the  ship  Juliana,    warranted  a  is  condemned 
Dane,'*  on  a  voyage  from  London  to  Teneriffe,  with  liberty  ^^"^J^^an 
to  touch  at  Guernsey  and  Madeira,  for  account  of  persons  "fP®"^^'*' 

^  This  sentence 

resident  at  Teneriffe;  and  the  loss  was  declared  to  be  by  not  ^roceedii^ 
capture.   At  the  trial,  a  verdict  was  found  for  the  plaintiff,  ^at^theship^ 
subject  to  the  opinion  of  the  Court  upon  a  case  which  stated 
that  the  ship  was  a  Danish  ship,  and  the  property  of  Danish  tUt  she  had 

r    r  navigated 

subjects,  and,  previous  to  the  voyage  insured,  had  a  passport,  contrary  to  a 
signed  by  the  King  of  Denmark,  for  a  voyage  from  Copen-  ]^*do«inot 
hagen  to  ports  in  the  East  Indies.  Eggleston,  the  captain  of  ^® 
the  ship,  sailed  from  Copenhagen,  on  the  23rd  of  June,  1796, 
having  on  board  a  cargo  of  tar,  pitch,  &c.,  and  arrived  in  the 
Thames,  according  to  verbal  orders  from  his  owners,  SSrd 
July,  1796.   During  his  stay  he  took  on  board  goods  for 
the  owners,  besides  those  in  question,  and  having  taken  out 
clearances  for  Madeira  and  Guernsey,  sailed,  arrived  at  the 
latter  place,  and,  after  sailing  from  thence,  was  captured  by 
a  French  privateer,  and  carried  into  Bourdeaux.    At  the 


(a)  2  N.  R.  484. 


(6)  8  T.  R.  434. 
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time  of  the  capture,  and  during  tlie  whole  voyage,  the  JuUam 
had  on  board  the  passport,  and  every  other  document  usually 
carried  by  Danish  ships.  She  had  also  a  role  (Teqmpage, 
containing  the  names  and  places  of  nativity  of  the  officers,  but 
not  of  the  crew,  only  stating  the  latter  generally  to  be  sixty 
men  of  colour*  Captain  Eggleston  was  bom  in  Scotland^  tit 
British  parents.  He  was  not  naturalized  in  Denmark;  but 
on  the  6th  of  October^  1794,  posterior  to  the  war  between 
England  and  France^  he  obtained  letters  of  burghership  in 
Denmark^  but  had  no  domicile,  never  having  resided  there. 

Proceedings  were  instituted  at  Bourdeaux,  before  the 
Tribunal  of  Commerce,  which  condemned  the  ship  and 
cargo,  except  one  bale,  belonging  to  the  captain,  as  prise. 
From  this  sentence  Captain  Eggleston  appealed  to  tlie  CatIl 
Tribunal  of  La  Gironde^  where  there  was  a  general  sentence 
of  condemnation.  These  sentences  referred  to  several  Frenek 
ordinances,  particularly  the  one  alluded  to  in  Mayney.  Walter^ 
of  1778,  by  which  it  is  declared  that  all  ships  shall  be  con 
fiscated  "  wherever  there  shall  be  found  on  board  a  SQper> 
cargo,  merchant,  commissary,  or  chief  officer,  being  sn 
enemy."  It  is  not  necessary  to  state  these  sentences,  because 
the  Court  of  King's  Bench  were  of  opinion  that  the  effect  of 
those  sentences,  and  particularly  of  the  ultimate  sentence  now 
to  be  mentioned,  was  to  condemn,  not  on  the  ground  dut 
the  property  was  not  neutral,  but  because  the  circumstaoce 
of  the  captain,  being  a  Scotchman^  was  a  violation  of  this 
ordinance.  From  the  two  former  sentences  the  captain 
appealed  to  the  Supreme  Tribunal  of  Cassation  at  Paris, 
which  decreed  as  follows : — "  Having  heard  the  parties,  the 
Tribunal,  considering  that  it  has  been  fully  proved  by  the 
confession  of  Captain  Eggleston,  and  ascertained  by  the 
Judges  of  La  Gironde^  that  the  said  Captain  Egglestra  was 
bom  in  Scotland,  and  an  enemy ;  that  his  denization  in  a 
neutral  country  was  not  justified  according  to  law;  that  his 
quality  of  jsnemy  sufficed  to  legitimate  the  prize ;  that  the 
fact  of  Captain  Eggleston  being  a  Scot  and  an  enemy,  c^xisted 
independently  of  the  papers  on  board  ;  that  in  consequence 
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all  remedies  of  nullity  drawn  either  from  the  withdrawing  of 
some  of  the  papers  on  board,  or  from  the  non-application  of 
the  seal  to  the  bag  wherein  they  were  inclosed ,  cannot  give 
any  ground  to  cassation;  rejects  the  request  of  Captain 
EgglestoUi  and  condemns  him  to  the  fine  of  150  francs.** 
After  this  case  was  twice  argued. 

Lord  KenyoUy  C.  J.|  said. — "This  is  an  action  on  a  policy 
of  insurance  on  goods  on  board  a  ship  warranted  to  be  a 
Danish  ship :  a  loss  having  happened,  the  defendant  resists 
the  plaintiff's  claims,  because  (he  says)  the  ship  in  question 
was  not  what  she  was  warranted  to  be,  Danish:  and  I  agree 
with  the  defendant,  that  the  meaning  of  the  warranty  was  not^ 
merely  that  the  ship  was  Danish  buiFt,  but  that  she  ought  to 
be  so  circumstanced  during  the  voyage  as  a  Danish  ship 
ought  to  be.  This  does  not  appear  to  me  to  be  a  case  of 
diflSculty,  though  it  is  of  great  importance  to  the  public. 
This  is  one  of  the  numberless  questions  that  have  arisen  in 
consequence  of  the  extraordinary  sentences  of  condemnation 
passed  by  the  Courts  of  Admiralty  in  France  during  the  war. 
I  do  not  think  they  were  characterised  too  strongly  at  the 
Bar,  when  it  was  stated  they  all  proceeded  on  a  system  of 
plunder ;  but  still,  until  the  Legislature  interferes  on  this 
sabject,  we,  sitting  in  a  Court  of  Law,  are  bound  to  give 
credit  to  the  sentences  of  a  competent  jurisdiction.  If,  there- 
fore, in  this  instance,  the  French  Courts  had  condemned  this 
ship,  on  the  ground  that  it  was  not  Danish  property,  we 
should  have  been  concluded  by  that  sentence  in  this  action, 
and  must  (however  reluctantly,  it  being  stated  as  a  fact  in  the 
beginning  of  the  case  that  it  was  a  Danish  ship)  have  given 
judgment  for  the  defendant.  This  is  proved  by  the  different 
cases  cited  in  the  argument,  with  the  decisions  in  which  I 
concur,  and  it  is  supported  by  reason.  To  a  question  asked 
in  the  course  of  the  argument.  What  are  the  rules  by  which 
Courts  of  Admiralty  profess  to  proceed  ? — I  answer,  the  law  Couits  of 
of  nations,  and  such  treaties  as  particular  states  have  agreed  ceed  on  ^e^"^ 
should  be  engrafted  on  that  law.  It  was  said,  however,  by  tj^JT^^Iijiich 
the  defendant's  counsel,  that  an  arrit  has  the  same  force  as  treatiei  u 
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particular  a  treaty ;  but,  without  stopping  to  enlarge  on  the  difference 

agi^^  Should  between  them,  it  is  sufficient  to  say,  one  is  a  contract  made 

on ^luU^  contracting  parties,  and  the  other  is  an     parte  ordi- 

Bat  no  one  nance  made  by  one  nation  only,  to  which  no  other  is  a  party; 

to  the  "law  of  and  I  concur  with  Lord  Mansfield  in  opinion,  that'itisDot 

arbltmry^  Competent  to  one  nation  to  add  to  the  law  of  nations  by  its 

ordinance  of  its  own  arbitrary  ordinances  without  the  concurrence  of  other 

own,  without 

the  concur-  nations.  That  is  the  ground  on  which  this  case  must  be 
r^^  of  other  j^^j^^j^  Now  let  us  see  what  was  the  foundation  of  the 
condemnation  in  the  French  Courts?  It  is  stated  in  one  of 
the  sentences  that,  by  their  own  ordinances,  all  ships  are  to 
Jbe  confiscated,  whensoever  on  board  these  ships  shall  be 
found  a  supercargo,  merchant,  commissary,  or  chief  oflbxr, 
being  an  enemy.*'  But  I  say  they  had  no  right  in  making 
such  an  ordinance  to  bind  other  nations.  Then  was  the  ship 
in  question  condemned  on  the  ground  that  she  was  not  DamA 
property  ?  Certainly  not.  A  vast  variety  of  circumstances, 
wholly  irrelevant,  are  set  forth  in  the  sentences;  but  it 
appears,  beyond  all  doubt,  that  the  ship  was  at  last  con- 
demned, on  the  ground  that  the  captain  was  one  of  those 
persons  whom,  by  their  own  ordinance  only,  they  wished  to 
proscribe.  This  case  cannot  be  distinguished  from  that  of 
Meyne  v.  Walter  (a),  though,  even  without  the  authority  of 
that  case,  I  should  have  had  no  hesitation  in  decidiiq^  in 
favour  of  the  plaintiff.  On  the  whole,  therefore,  I  am  of 
opinion,  that  though,  if  contrary  to  justice,  the  ship  had  been 
condemned,  simply  because  she  was  not  a  Danish  ship,  we 
should  have  been  concluded  by  that  sentence,  yet  as  the 
Courts  abroad  have  endeavoured  to  give  other  supports  to 
their  judgments  which  do  not  warrant  it,  and  have  stated,  as 
the  foundation  of  the  sentence  of  condemnation,  one  of  their 
own  ordinances,  which  is  not  binding  on  other  nations,  this 
sentence  does  not  prove  that  the  ship  in  question  was  not  a 
neutral  ship ;  and,  consequently,  the  plaintiff  is  entitled  to 
recover." 


(a)  Ante,  p.  718. 
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Lawrence^  J. — "  The  question  is,  whether  the  sentence 
has  negatived  the  warranty  of  neutrality  ?  The  warranty  of 
neutrality  does  not  induce  any  necessity  to  comply  with  the 
peculiar  regulations  of  the  belligerent  powers.  For  if  a  ship 
be  capturedi  and  the  question  be,  whether  she  be  neutral  or 
not,  the  general  rule  for  judging  and  deciding  on  that  point 
is  the  law  of  nations,  subject  to  such  alterations  and  modiii- 
oationsi  as  may  have  been  introduced  by  treaties  :  but  where 
the  law  of  nations  has  not  been  varied  or  departed  from  by 
mutual  agreement,  that  is  the  general  rule  for  deciding  all 
questions  on  matter  of  prize.  This  is  clearly  laid  down  in  a 
state  paper  signed  by  Sir  George  Lee,  Dr.  Paul,  the  King's 
Advocate,  and^Sir  D.  Ryder  and  Mr.  Murray,  the  Attorney 
and  Solicitor  General,  in  answer  to  the  Prussian  memorial 
concerning  neutral  ships  (a).  When,  therefore,  a  state  in  A  ship  belongs 
amity  with  a  belligerent  power  has  by  treaty  agreed  that  the  In^amity  with  n 
ships  of  their  subjects  shall  only  have  the  character  when  ™^!7hoald 
furnished  with  certain  precise  documents,  whoever  warrants  ^  fimaishcd 

with  such 

a  ship,  as  the  property  of  such  subject,  should  provide  him-  documents  as 
self  with  those  evidences  which  have  by  the  country  to  which  been  ^i^*oii 
it  belongs  been  agreed  to  be  the  necessary  proof  of  that  ^bfijlTter^sho^ 
diaracter.    In  requiring  this,  no  difficulty  is  imposed,  of  professes, 
which  the  assured  is  not  aware,  and  which  may  not  be  m  his  required  to  be 
power  to  prevent:  but  to  require  of  him  to  furnish  himself  ev^'S^urorat 
with  every  document  the  belligerent  powers  may  require,  QyJjjj^^^^Sy 
and  to  insist  that  the  warranty  is  not  complied  with,  unless  of  a  belligerent 
the  ship  be  navigated  according  to  their  ordinances  and  P^^^^' 
regulations,  would  be  to  deprive  the  assured  of  his  indemnity 
for  the  want  of  papers,  &C.5  of  the  necessity  of  which  he  ' 
may  fidrly  be  presumed  ignorant,  and  which  papers  it  may 
not  be  in  his  power  to  procure :  for  how  can  the  officers  of 
one  country  be  called  on  to  grant  that,  which  the  laws  of 
their  own  country  do  not  require?    These  French  decrees 
are  regulations  made  with  some  views  to  the  laws  of  France^ 


(a)  Vide  Ck)llectanea  Juridica,  1  vol.  33,  and  2d  Postlcthwaite'a  Dic- 
tionary, 7>  5,  article  Silesia. 
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but  are  not  applicable  to  the  subjects  of  any  other  country. 
In  examining  the  cases  decided  on  this  point,  it  will  not  be 
found  that  there  is  any  determination  of  the  Court  to  support 
what  has  been  insisted  on  by  the  defendant :  but  on  the 
contrary,  it  has  been  settled  in  many  cases,  that  a  cod- 
demnation  on  the  particular  ordinances  of  a  belligerent 
power  is  no  violation  of  a  warranty  of  neutrality*  In  the 
case  of  Bemardi  Motteux  (a),  the  ship  Joanna  was  war- 
ranted neutral;  the  only  doubt  was,  whether  the  ship  were 
condemned  as  being  the  property  of  an  enemy,  or  fcr 
violating  a  French  arrSt  by  throwing  papers  overboard;  fiv 
the  one  or  the  other  of  those  causes  she  was  condemDed. 
If  she  were  condemned  for  the  first,  namely,  t^at  she  was  not 
neutral,  the  plaintiff  clearly  could  not  have  recovered:  nor 
could  he  have  recovered  if  she  were  condemned  on  the  other 
ground,  according  to  the  argument  of  the  defendant  in  thk 
case :  but  it  is  clear,  that  the  Court  did  not,  in  that  caae^ 
adopt  the  defendant's  argument  here,  because  the  plabtiff 
did  recover  in  that  case,  it  not  being  certain  that  the  ground 
of  condemnation  was,  that  the  ship  was  the  property  of 
an  enemy.  [The  learned  Judge  here  also  commented  on 
the  case  of  Barzillay  v.  Lewis  (6),  and  on  Saloucci  v.  Johh 
son  (c),  and  Meyne  v.  Walter  {d),  and  then  proceeded.] 
The  argument  of  the  defendant  here  is,  that  the  sentence  of 
condemnation  is  conclusive  on  the  point  that  the  ship  was 
not  navigated  according  to  the  contract  between  the  parties : 
the  contract  between  the  parties  is  that  she  was  a  neutral 
ship,  but  the  sentence  has  not  decided  that  point;  it  has  only 
decided  that  she  was  not  navigated  according  to  the  ordi* 
nances  of  France,  but  that  was  no  part  of  the  plaintifi*s 
contract.  In  deciding  this  case,  in  favour  of  the  plaintiff 
we  do  not  take  upon  ourselves  to  say  that  the  sentence  of  the 
French  Court  of  Admiralty  is  erroneous:  all  that  we  deter- 
mine is,  that  the  French  Court  has  not  decided  that,  whidi 
would  be  a  breach  of  the  warranty  of  the  neutrality.    On  the 


(a)  Ante,  p.  712. 
(6)  Ante,  p.  713. 


(c^  Ante,  pp.  307>  707,  ind^. 
id)  Ante,  p.  718. 
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whole,  I  think  it  clear  that  the  ship  in  question  was  con- 
demned for  acting  in  contravention  of  French  ordinances, 
and  that  does  not  falsify  the  warranty  of  neutrality/* 

The  next  case  upon  this  subject,  is  that  of  Bird  v.  Apple^  Where  an 
ion  {a\  which  has  already  been  mentioned  for  another  point  in  j^^^^an^ 
a  former  part  of  this  Treatise,  and  was  an  insurance  on  the  ship  ftl^  (^t^*^ 
Confederacy^  an  American  ship,  at  and  from  Canton  in  China,  Hamburgh  or 

,  OopeDha|ifen 

to  Hamburgh  or  Copenhagen:  and  at  the  trial  a  special  and  the  ship 
▼erdict  was  found,  the  facts  of  which,  as  far  as  this  point  pj^nch  ship^of 
requires  the  statement  of  them,  were,  **that  the  ship  Con-  ^^^^^ 
federacy  was  an  American  built  ship,  the  property  of  Ameri-  and  con- 
con  subjects ;  that  the  ship  sailed  from  Canton  towards  u  was  clear 
ffomJttr^A  with  the  goods  on  board  in  January,  1797,  having  ^ee^ufari?' 
on  board  a  passport  duly  made  out  and  granted  according  to  ^^^^e*Ewof^ 
the  form  annexed  to  the  treaty  of  commerce  between  France  nations  or  on 
and  America,  and  during  her  voyage  was  captured  by  a  French  tweerPranos 
ship  of  war,  and  carried  into  Nantz  ;  where  proceedings  being  ^lit 'An  defiuJt 
instituted  before  the  tribunal  for  determining  questions  of  of  the  captain 
prize,  the  ship  and  cargo  were  condemned  as  prize."   The  ^ing^OTegd^ 
sentence  began  with  the  following  considerations:  "Consider-  ^*w*|[nd*Uieir 
ing  that  although  it  appears  by  reading  and  examining  the  ^^JJJ^^ 
documents,  and  by  the  declaration  of  the  captain,  super-  the  provisions 
cargo,  and  the  greatest  part  of  the  crew,  that  the  ship  Con-  ordinamle!it 
federacy  has  not  ceased  to  be  neutral  property,  and  belonging  ™  gentew» 
to  neutral  citizens  and  subjects  of  the  Untied  States  of  didnotnega- 
America  :  considering  that  although  by  the  same  documents  ranty  that  the 
and  declarations,  it  is  equally  evident  and  proved  that  the  American!^ 
goods  shipped  were  laden  by  neutral  citizens  for  account 
of  neutral  citizens:  considering  that,  notwithstanding  these 
favourable  presumptions,  nothing  can  exonerate  the  captain 
and  supercargo  from  having  regular  despatches,  in  order 
to  prove  the  neutrality  of  the  ship."   The  sentence  then 
proceeds  to  recite  certain  French  ordinances,  which  declare 
to  be  good  prize  all  neutral  vessels  not  having  on  board  a 
list  of  the  crew  attested  by  the  public  officers  of  the  neutral 


(a)  8  T.  R.  562.    Ante,  p.  635. 
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places.  It  then  says, considering  that  so  far  from  derogating 
from  the  general  regulations  for  all  nations  in  favour  of  the 
Anglo-Americans  by  the  treaty  of  February ^  1778,  itimpG- 
citly  subjects  them  to  it  by  the  25th  and  S7th  articles, 
which  oblige  them  to  conform  to  the  model  of  the  pan- 
port  annexed  to  the  treaty.  It  also  states  a  law  of  the 
Conventioui  and  another  of  the  Executive  IMrectory  of  the 
12th  Ventosey  of  the  fifth  year,  which  latter  recites  die 
ordinances  of  1774  and  1778,  and  declares  that  all  Amenm 
vessels  shall  in  consequence  be  good  prize,  which  shall  sol 
have  on  board  a  Ibt  of  the  crew  in  due  form,  such  ai  b. 
prescribed  by  the  model  annexed  to  the  treaty  betweca 
France  and  America  of  1778.  The  sentence  then  condoda 
thus :  The  tribunal,  in  conformity  to  the  ^bove-mentkiiel 
laws  and  regulations,  and  particularly  the  decree  of  the 
Executive  Directory  of  the  ISth  Veniose,  fifth  year,  adjndgei 
and  declares  the  validity  of  the  prize  of  the  foreign  ship  the 
Confederacy^  and  all  the  goods  and  effects  composing  the 
lading  or  cargo  of  the  ship,  in  default  of  the  captain  and 
supercargo  being  regular  in  their  list  of  crew  and  despatches.* 
The  special  verdict  also  found  that  ships  belonging  to 
America  never  did  at  any  time  prior  to  the  capture  in  ques- 
tion carry  with  them  lists  of  their  crew  attested  in  the  man- 
ner required  by  the  ordinances  referred  to ;  and  that  AtMeria 
has  always  insisted,  and  still  insists,  that  her  ships  are  not, 
by  treaty  or  otherwise,  bound  or  obliged  so  to  do. 

This  special  verdict  was  argued  several  times  upon  tk 
various  points  that  arose  upon  it ;  and  the  Judges  afterwaii 
delivered  their  opinions  unanimously,  as  to  this  point  ii 
favour  of  the  assured,  namely,  that  the  French  sentence  H 
not  decide  that  the  ship  was  not  neutral. 

Lord  Kenyon  said. — "  After  the  greatest  attention  I  hait 
been  able  to  bestow  on  the  subject,  I  adhere  to  the  opinioB 
that  we  gave  in  the  case  of  Pollard  v.  Bell  (a),  and  thatded- 
sion  is  directly  in  point  to  the  present  case."    His  Lordship 


(a)  Ante,  p.  718. 
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then  adverted  to  particular  parts  of  the  sentence,  which  it  is 
unnecessary  here  to  consider ;  but  concluded  that  it  was  mani- 
fest from  an  attentive  consideration  of  the  whole  sentence, 
that  the  single  ground,  on  which  it  proceededi  was  that 
mentioned  in  the  concluding  part  of  the  sentence,  namely, 
in  default  of  the  captain  and  supercargo  being  regular  in 
their  list  of  crew  and  their  despatches."  Now  that  is  neither 
required  by  the  law  of  nations,  or  by  the  treaty  between 
Frcmce  and  the  United  States  of  America^  and  it  is  found  by 
the  verdict  that  all  the  requisites  of  that  treaty  were  complied 
with.  The  rest  of  the  Court  concurred.  Judgment  for  the 
plain  ti£ 

In  a  subsequent  case  of  Price  v.  BeU  (a),  upon  a  special  Where  a  ship, 
▼erdicty  the  insurance  was  on  a  ship  and  goods,  the  ship  American,  but 
being  in  fact  an  American^  but  not  warranted  to  be  so,  S^hTwas"^ 
and  the  case  seems  to  turn,  not  on  the  point  of  enemy's  furnished  with 

sach  a  passport 

property,  but  on  this,  whether  the  ship  was  documented  and  other 
as  an  American  ship  ought  to  have  been  according  to  its  JIJ^IStsTby*'^ 
own  laws  and  its  treaties  with  other  countries.    She  was  tre^.andwas 

condemned 

provided  with  a  passport,  such  as  is  constantly  used  by  on  the  ground 
all  American  ships,  and  all  other  usual  papers  and  a  of  a  French 
new  muster-roll,  made  upon  oath  before  the  Lord  Mayor  to  the 

of  London^  several  of  hb  original  crew  having  died,  but  treaty,  suppos- 

,         ing  there  to  be 

all  the  new  men  being  Americans^  and  signed  and  certified  an  implied 
by  the  American  minister,  having  left  the  original  muster-  Jh^hip^ghouW 
roll  with  the  said  minister.    The  ship  sailed  from  London     PT^p^'^^y. . 

nimishod  with 

bound  for  Chartestoum,  the  voyage  insured,  and  was  cap-  American 
tured  by  a  French  privateer  and  carried  into  L' Orient.  ^£^cdid 
The  sentence  of  the  first  tribunal  stated  the  questions  of  law  ^^'^^ 
to  be.  Whether  the  new  muster-roll  was  in  the  legal  form  to 
supply  the  first  list  ?    And  secondly,  Whether  the  bills  of 
lading  and  other  papers  touching  the  cargo  prove  the  neutral 
property  of  it?    It  then  proceeds  with  various  considerations, 
of  violated  ordinances  of  July,  1778,  and  a  decree  of  the 
Executive  Directory  promulgating  the  ordinances  of  1744 

(flr)  I  East,  063. 
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and  177S,  and  decrees  the  ship  and  cargo  to  be  good  priie : 
although  one  of  the  considerations  is  to  this  effect,  consider- 
ing in  law  that  the  register  and  sea-letter  proye  the  Amerian 
property  of  the  ship,  but  the  Iog*book  proves  that  the  past- 
port  has  served  for  several  voyages,  contrary  to  the  fomul 
regulations  of  the  fourth  article  of  the  ordinance  of  Julgt  17'?8. 
From  this  sentence  the  captain  appealed ;  but  the  superior 
Court  declared  the  former  sentence  valid,  adding  to  die 
former  ordinances  a  law  of  the  S9th  Nivose  last,  expretan^ 
"  the  state  of  ships  in  regard  to  what  concerns  their  neutrti 
or  enemy's  quality  shall  be  determined  by  their  cargo; 
therefore  every  vessel  met  at  sea  laden  entirely  or  in  pirt 
with  goods  the  produce  of  England,  shall  be  declared  lawial 
prize,  whoever  may  be  the  owner."  This  special  verdict  im 
argued  three  several  times  at  the  Bar,  and  the  Court  took 
time  to  consider  of  their  opinion,  it  appearing  that  the  miiD 
difficulty  of  the  case  turned  upon  the  question  of  an  impEed 
warranty,  there  being  no  express  one. 

The  Court  did  not  decide  that  point,  for  they  were  ulti- 
mately of  opinion,  as  was  declared  by  liord  Kenym  in 
pronouncing  their  unanimous  judgment,  that  supposing  an 
implied  warranty  did  exist,  the  sentences  did  not  negatire 
such  a  warranty,  both  the  sentences  appearing  manifestly  to 
have  proceeded  on  the  ground  of  a  breach  of  French  ordi- 
nances, which  were  contrary  to  the  treaty  between  the  two 
countries,  were  not  adopted  by  it,  nor  is  the  condenmatioD 
expressed  by  the  sentence  to  have  been  for  acting  contrary  to 
the  treaty.   Judgment  for  the  plaintiff. 

But  where  the  foreign  sentence  professes  to  proceed  on 
the  ground  of  an  infraction  of  treaty,  such  sentence  is  con- 
clusive against  the  warranty,  although  inferences  were  drawo 
in  such  sentence  from  ex  parte  ordinances  in  aid  of  tbeir 
conclusion  that  the  treaty  was  broken.  Baring  y.  Royal  Ex- 
change Assurance  Company  (a). 

We  come  now  to  refer  to  a  more  important  case  than  sdj 


(a)  5  East,  99. 
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preceding  one,  namely,  Kindersley  and  others.  Appellants,  v.  A  diip 

Chase  and  others.  Respondents  (a).  It  was  an  insurance  effected  Swedish  is 
at  Madras  by  the  appellants  on  account  of  the  Swedish 
Asiatic  Company,  on  the  ship  Resolution,  Captain  Neale, 

Vl'he  Oourt  of 

and  the  insurance  was  declared  to  be  on  goods,  as  interest  Prise,  after 

may  appear,  and  warranted  Swedish  property.    The  ship  pH^^^^ 

sailed  with  a  valuable  cargo,  and  being  obliged  to  put  into  J^h^herSe* 

the  Isle  of  France  for  refreshment,  the  ship  and  cargo  were  sliip  and  caj^ 

there  seized  as  prize,  and  ultimately  condemned.    The  tribu-  pi^^y^^n- 


nal  of  commerce  in  the  Isle  of  France,  after  enumerating  the  g^^^^ 
various  papers  and  documents  found  on  board,  proceeds  to  without  any 

,  ,  ,  .      express  aqjudi- 

state,    That  the  legal  questions  for  investigation  and  decision  cation  as  to 

are,  first,  whether  the  proceedings  in  regard  to  the  fact  of  Hel^^t^this 
the  seizure  of  the  ship  were  carried  on  agreeably  to  the  terms  J^^^ 
of  the  laws  relative  to  proceedings  in  matter  of  prize  ?   2nd,  ^"^^^^^^^ 
Whether  by  the  papers  composing  the  said  proceedings,  and  of  ra«ny?"°^ 
there  produced  by  the  respective  parties,  and  also  from  the  S'^Sa^ 
objections  and  exceptions  severally  taken,  and  by  the  terms  ^^^j^J^^ 
of  the  regulations  and  ordinances  made  on  the  subject  of  the 
navigation  of  neutral  vessels  in  time  of  war,  the  said  ship  and 
her  cargo  must  be  considered  as  enemy's  property,  and  as 
such  confiscated  to  the  use  of  the  republic ;  or  whether,  on 
the  contrary,  the  said  ship  and  her  cargo  must  be  considered 
as  Swedish  property,  and  restored  to  the  claimants?"  The 
sentence  as  to  the  second  question  proceeds  thus : — Con- 
sidering  that  it  appears,  as  well  by  the  confession  of  the 
master  on  his  examination,  as  by  the  declaration  of  the  pas- 
sengers and  others  of  the  crew,  that  he  is  an  Englishman  by 
birth.    Considering  that  the  character  of  a  naturalized  Swede 
adopted  by  him  in  the  proceedings  cannot  be  legally  enter- 
tained ;  seeing  that  instead  of  providing  by  letters  of  natu- 
ralization from  the  King  of  Sweden,  he  only  produces  an  act 
of  his  having  taken  the  oath  on  the  14th  July,  1795,  before 
the  Burgomaster  of  Gottenburg,  which  is  insufficient  by 
reason  that  every  act  of  nationality  or  neutralization  can  only 


(a)  Cockpit,  July  21  &  22, 1801.  Park  Ins.  743. 
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be  proved,  according  to  the  usage  of  the  European  powers, 
by  an  act  issued  by  the  prince  himself.  Considering  that, 
even  though  this  certificate  of  the  oath  having  been  taken, 
should  be  considered  as  equivalent  to  letters  of  naturalization, 
granted  by  the  King  of  Sweden,  it  would  want  the  condition 
required  by  law  for  its  validity,  as  it  could  only  have  been 
made  two  years  subsequent  to  the  declaration  of  war  with 
England,  and  would  consequently  be  directly  opposite  to  the 
words  of  the  6th  article  of  the  regulation  of  neutrals  in  1778, 
which  are  as  follow : — No  regard  will  any  more  be  paid  to 
passports  granted  by  neutral  powers  or  allies,  as  well  to 
owners  as  masters  of  ships,  subjects  of  states  in  enmity  with 
his  Majesty,  if  they  are  not  neutralized,  or  have  not  trans- 
ferred their  property  to  the  states  of  those  powers  three 
months  before  the  1st  of  September  of  the  present  year." 
Considering  that  it  also  appears,  as  well  by  the  proceedings 
as  by  the  declaration  of  the  crew,  and  that  of  Mr.  GrordoD, 
that  the  said  Gordon  is  a  Scotchman,  consequently  an  enemy ; 
that  he  was  second  captain  on  board  the  said  ship  Resolution, 
and  that  he  certainly  exercised  the  functions  thereof  from  the 
period  of  his  leaving  Europe,  and  during  the  whole  of  the 
voyage;  that  thb  first  officer  was  shipped  at  Guernsey 
without  any  of  the  forms  prescribed  by  law  being  observed* 
for  proving  the  disembarkation  of  the  person  mentioned  in 
the  muster-roll,  as  likewise  the  necessity  of  replacing  him 
with  an  officer  of  an  hostile  power*  Considering  that  the 
regulation  of  1778,  declaring  lawful  prize  foreign  vessels,  on 
board  of  which  there  shall  be  a  supercargo,  merchant,  clerk, 
or  principal  officer  of  an  enemy's  country,  save  in  those  cases 
as  excepted  in  the  10th  article,  where  the  papers  shall  prove 
by  documents  found  on  board,  that  they  were  under  the 
necessity  of  taking  on  board  chief  officers  or  sailors,  at  the 
ports  they  put  into,  to  replace  those  belon^ng  to  a  neutral 
country,  which  died  in  the  course  of  the  voyage;  and  the 
defendants  do  not  in  any  manner  prove  it,  agreeably  to  the 
directions  and  regulations.  Considering  that  the  genera! 
invoice  and  bill  of  lading  produced  by  the  captain,  the  parti- 
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cular  invoice  of  the  cargo  made  by  Kindersley,  Watts,  and 
Company,  and  Colt,  Day,  and  Company,  of  Madras,  being 
unsigned,  cannot  be  received  by  the  Court  conformably  to  the 
Sd  article  of  the  same  regulation.  Considering  that  the 
papers  produced  by  Captain  Neale,  as  well  to  establish  the 
pretended  character  of  an  American,  as  likewise  to  prove  the 
existence  of  the  necessity  he  was  in  to  replace,  at  Guernsey, 
the  first  officer  inserted  in  the  muster-roll  by  Mr.  Gordon, 
are  neither  sufficient  nor  legal ;  and  that  even  admitting  them 
to  be  so,  they  could  not  be  received  by  the  Court,  by  reason 
that  they  were  not  delivered  within  the  time  prescribed  by 
the  terms  of  the  11th  article  of  the  same  regulation.  Con- 
sidering that  the  cargo  shipped  by  Harrop  and  Stephenson, 
of  Tranquebar,  is  for  account  of  the  operations  of  the  ship 
Resolution,  as  appears  by  account  current  of  the  said  gentle- 
man, of  the  S9th  of  March,  1797.  Considering,  finally,  that 
the  king's  letters  of  the  ^rd  of  May,  1780,  issued  by  order 
of  the  colonial  assembly,  and  registered  in  the  Tribunal,  as 
forming  part  of  the  regulation  of  1778,  has  no  other  object 
than  to  maintain  the  directions  of  the  regulations,  and  to 
recommend  circumspection  to  captains  of  armed  ships  towards 
neutral  vessels.  Everything  considered,  the  Court  adminis- 
tering justice,  and  without  paying  attention  either  to  the 
points  and  demands,  or  to  the  matters  of  nullity  contended 
for  by  the  defendants  in  regard  to  the  proceedings  taken  by 
the  justice  of  peace,  declare  the  seizure  of  the  ship  Resolution 
to  be  good  and  lawful,  order  the  said  ship  and  cargo  to  be 
condemned  for  the  use  of  the  republic.'* 

This  case  came  on  to  be  tried  on  the  plea  side  of  the 
Recorder's  Court  at  Madras  ;  and  a  verdict  was  given  for  the 
appellants,  subject  to  the  opinion  of  the  Court  upon  a  case 
reserved  upon  the  single  point  as  to  the  effect  or  operation  of 
the  sentence  of  the  Court  of  Admiralty  in  the  Isle  of  France, 
the  Recorder  (Sir  Thomas  Strange),  being  of  opinion  at  the 
trial,  that  independently  of  the  French  sentence,  the  appel- 
lants had  made  out  a  sufficient  case  to  entitle  them  to  a 
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▼erdict.  Upon  the  argument  of  thb  case.  Sir  Thomas 
Strange  gave  judgment  for  the  respondents,  stating  as  a 
ground  of  hb  decision,  that  the  Admiralty  Court  had  consi- 
dered the  question,  whether  the  property  was  enemy's  or 
neutral,  and  had  condemned  it  as  enemy's,  and  consequently 
the  warranty  was  conclusively  disproved  by  that  sentence. 

From  this  judgment  the  present  appeal  was  brought,  and 
after  elaborate  argument  at  the  Bar,  the  Lords  of  the  Priry 
Council  dismissed  the  appeal,  and  their  judgment  was  pro- 
nounced by 

The  Master  of  the  Rotts  (a)  — "  It  is  necessary  to  make  i 
few  observations,  to  shew  the  grounds  upon  which  our 
opinion  proceeds,  confirming  the  judgment  of  the  Recorder 
of  the  Court  at  Madras. 

The  opinion  which  we  have  formed  as  to  the  eflfect  of 
the  sentence  of  condemnation  makes  it  unnecessary  for  us  to 
go  into  the  consideration  of  all  the  questions  that  have  been 
raised  in  the  course  of  the  discussion.  "With  regard  to  one, 
which  was  started  towards  the  conclusion  of  the  argument, 
whether  a  sentence  of  condemnation  in  an  Admiralty  Court 
can  ever,  in  a  Court  of  Common  Law,  be  held  to  falsify  a 
warranty  in  a  policy  of  insurance  of  one  who  is  no  party  to 
it  ?  I  think  it  is  not  open  to  make  that  question.  Till  now, 
no  objection  has  been  made  on  the  part  of  the  appellants  to 
the  sentence  as  evidence,  their  gravamen  was,  not  that  it  was 
received  for  the  purpose  for  which  it  was  offered,  but  thit 
being  received,  it  did  not  show  that  the  condemnation  pro- 
ceeded on  the  ground  of  enemy's  property :  that  was  the  sole 
question  agitated  in  the  Court  below.  Supposing  it  bad 
been  open  to  raise  that  question,  I  conceive  it  must  here,  at 
least,  have  been  raised  in  vain ;  for,  sitting  here  as  a  Court 
of  Appeal,  from  a  Court  of  Municipal  Law,  we  must  decide 
according  to  those  rules,  which  we  find  established  for 
Courts  of  Municipal  Law ;  and  therefore  we  must  decide 


(a)  Sir  William  Grant 
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a  question  on  a  policy  of  insurance,  in  the  same  manner  as 

we  find  a  Court  in  Westminster  Hall  would  have  decided 

such  a  question.    Now  it  is  quite  clear  that  from  the  time  of  a  sentence  of 

Lord  Hale  down  to  the  present  period,  it  has  been  settled  Admiralty 

that  a  sentence  of  condemnation  in  a  Court  of  Admiralty  is  proceeding  "in 

rem,  *  is  con- 

conclusive.  When  it  proceeds  on  the  grounds  of  enemy *s  elusive  and 
property,  it  is  conclusive  that  the  property  does  belong  to  aiuhe^wtn^. 
enemies,  not  only  for  the  immediate  purpose  of  such  a  sen- 
tence, but  it  is  binding  on  all  Courts  and  as  against  all 
persons  (a).  This  has  been  so  clearly  understood,  that  it 
was  not  even  controverted  in  the  case  of  the  Duchess  of 
Kingston,  where  the  conclusive  efiects  of  all  sorts  of  evidence 
was  so  ably  discussed.  It  was  admitted  that  the  sentence  of 
a  Court  of  Admiralty,  proceeding  in  rem,  must  bind  all  parties 
— ^must  bind  all  the  world.  Now,  taking  a  sentence  to  be 
conclusive,  when  it  has  distinctly  determined  that  the  pro- 
perty belonged  to  enemies,  a  question  is  made,  Whether  this 
sentence  is  to  produce  this  efiect?  It  is  said  every  sentence 
of  condemnation  does  not  produce  that  efiect,  because,  by  a 
great  many  decisions,  it  has  been  now  established  that  if  it 
clearly  appears  on  the  face  of  the  sentence  that  it  was  not  on 
the  ground  of  enemy's  property  that  the  condemnation  pro- 
ceeded, but  that  the  Court  bottomed  itself  on  some  distinct 
ground,  in  that  case  the  warranty  of  neutrality  is  not  neces- 
sarily falsified  by  such  a  sentence  of  condemnation;  and 
certainly  there  are  several  cases  that  have  so  decided.  I 
have  looked  at  them  all,  and  not  one  of  them  will  be  contra- 
dicted by  our  decision  on  this  case.  It  is  generally  to  be 
presumed  that  such  sentences  proceed  on  legitimate  grounds, 
and,  therefore,  they  are  in  general  conclusive  proof,  with 
respect  to  the  property,  negativing  the  warranty  of  neutrality, 
and  proving  the  propriety  of  the  condemnation  (i).    Hence  Thepar^who 


epar^ 

I  up  the 
tence  is 

tence  to  show  that  it  has  proceeded  on  the  ground  of  enemy's  2b!^*^^ij 


it  follows  that  it  does  not  lie  on  the  party  producing  the  sen-  ^tence  is  not 


(a)  And  see  per  Lord  Mansfield    J.  Grose,  in  Pollard  v.  Bell,  ante, 
in  Bemardi  v.  Motteuz,  ante,  p.  712.    p.  718. 
ib)  See  per  Lord  Kenyon,  and 
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proceeded  on  property;  but  it  is  incumbent  on  the  other  party,  who  objects 
^ei^ro^  to  the  sentence,  to  show  that  it  proceeded  on  some  other 
perty ;  but      ground.   That  I  take  to  be  the  effect  of  these  decisions,  and 

It  lies  on  the      ®  .  . 

other  party  therefore  It  IS  necessary  here  to  show  some  distinct  and  col- 
it  to  duu  lateral  ground  on  which  the  sentence  has  proceeded,  leariDg 
some'other^^  the  question  of  property  entirely  undetermined ;  and  accord- 
ground,  ingly  in  every  one  of  the  cases  in  which  the  efiect  contended 
for  by  the  underwriters  has  been  denied  to  a  sentence  of 
condemnation,  the  Court  of  Common  Law  has  thought  itself 
warranted  in  coming  to  this  conclusion,  that  the  sentence 
itself  shows  that  the  question  of  property  was  not,  and  was 
not  professed  to  be,  decided  by  the  Court  of  Admiralty. 
What  is  the  case  here  ?  The  Court  expressly  tells  us  what 
the  questions  were  which  they  had  to  decide — One  question 
was,  '  Whether  the  proceedings  were  regular  ?*  The  other 
question  was,  '  Whether,  by  the  papers  composing  the  said 
proceeding,  and  there  produced  by  the  respective  parties, 
and  also  from  the  objections  and  exceptions  severally  taken, 
and  by  the  terms  of  the  regulations  and  ordinances  made  on 
the  subject  of  the  navigation  of  neutral  vessels  in  time  of 
war,  the  said  ship  and  cargo  must  be  considered  as  enemy's 
property,  and  as  such  confiscated  to  the  use  of  the  republic? 
Or  whether,  on  the  contrary,  the  said  ship  and  her  cargo 
must  be  considered  as  Swedish  property,  and  restored  to  the 
defendants  V 

''Whether  it  was  to  be  confiscated,  according  to  that  state- 
ment, depended,  as  they  say,  on  the  question  whether  it  was 
the  property  of  enemies  or  of  neutrals  i  If  it  was  property 
of  enemies,  then  it  was  to  be  confiscated,  but  if  the  property 
of  neutrals,  it  was  to  be  restored  to  the  defendants.  Then 
we  find  them  determine  that  it  is  to  be  confiscated  for  the 
benefit  of  the  republic.  Now  we  must  strain  very  hard  to 
make  them  contradict  themselves  in  pronouncing  the  sentence 
of  condemnation,  if  we  say  that  they  did  not  mean  to  deter- 
mine anything  with  respect  to  the  property,  when  at  the  same 
moment  they  said,  the  sentence  depended  entirely  on  the 
question  of  property.    It  is  said,  it  appears  from  one  of  the 
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reasons  of  their  decision,  that  they  must  have  proceeded  on 
the  ground  of  their  own  ordinance,  particularly  on  the  ordi- 
nance of  1778,  which  declares,  'that  the  circumstance  of 
having  a  supercargo  or  chief  officer  on  board  belonging  to  an 
enemy  will  be  a  sufficient  ground  of  condemnation.'  Now, 
supposing  for  a  moment  it  was  chiefly,  for  certainly  it  was 
not  solely,  through  that  medium  that  they  arrived  at  the 
conclusion  that  it  was  enemy's  property,  would  that  have 
been  sufficient  to  authorise  us  to  treat  the  sentence  as  incon« 
elusive  { 

"  Supposing  they  had  stated  the  facts  of  the  case,  without 
any  reference  to  the  ordinance,  could  any  man  say  that  these 
facts  were  so  irrelevant  to  the  conclusions  they  have  drawn 
of  enemy's  property  that  a  Court  of  Common  Law  would 
have  thought  itself  at  liberty  to  go  into  the  question,  and  see 
whether  the  conclusion  was  warranted  or  not  ?  The  Court 
of  King's  Bench  has  always  disclaimed  such  a  jurisdiction. 
Then  does  it  vitiate  the  sentence  that  a  Court  of  competent 
jurisdiction  has  said,  there  is  an  ordinance  which  warrants 
and  supports  such  a  sentence  ?  These  ordinances  have  been 
misunderstood,  sometimes  by  the  Courts  of  Admiralty  them- 
selves in  France,  and  even  (sometimes)  by  the  Courts  in  this 
country.  The  Courts  of  Admiralty  in  France  have  some- 
times considered  these  ordinances  as  making  the  law,  and  as 
binding  on  neutrals,  and  therefore  sometimes  have  declared 
in  the  same  breath  that  the  property  was  neutral,  and  yet 
that  it  was  liable  to  condemnation.  Whereas  all  that  was 
meant  by  those  ordinances  was,  to  lay  down  rules  of  decision 
conformable  to  what  the  lawyers  and  statesmen  of  the  country 
understood  to  be  the  just  principles  of  maritime  law.  When 
Louis  the  Fourteenth  published  the  famous  ordinance  of 
1681,  nobody  thought  that  he  was  undertaking  to  legislate 
for  Europe,  merely  because  he  collected  together  and  reduced 
into  the  shape  of  an  ordinance,  the  principles  of  the  marine 
law  as  then  understood  and  received  in  France.  I  say,  as 
understood  in  France,  for  although  the  law  of  nations  ought 
to  be  the  same  in  every  country,  yet  as  the  tribunals  which 
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administer  that  law  are  wholly  independent  of  each  other,  it 
iB  impossible  that  some  differences  shall  not  take  place  in  die 
manner  of  interpreting  and  administering  it  in  the  different 
countries  which  acknowledge  its  authority.  Whaterer  may 
have  been  since  attempted,  it  was  not,  at  the  period  now 
referred  to,  supposed  that  one  state  could  make  or  alter  the 
law  of  nations ;  but  it  was  judged  convenient  to  declare  cer* 
tain  principles  of  decision,  partly  for  the  purpose  of  giving  an 
uniform  rule  to  their  own  Courts,  and  partly  for  the  purpose 
of  apprising  neutrals  what  that  rule  was.  And  it  was  tmlj 
observed  at  the  Bar,  in  the  course  of  the  argument,  that  it 
has  been  matter  of  complaint  against  us  (how  justly  is  another 
con^deration)  that  we  have  no  such  code,  by  which  neutrab 
may  learn  how  they  may  protect  themselves  against  captare 
and  condemnation.  Now  this  Court,  in  this  case,  seems  to 
me  to  have  well  and  properly  understood  the  effect  of  their 
own  ordinances.  They  have  not  taken  them  as  positive  laws 
binding  on  neutrals,  but  they  refer  to  then!  as  establishiof 
legitimate  presumptions,  from  which  they  are  warranted  to 
draw  the  conclusion  that  is  necessary  for  them  to  arrive  at, 
before  they  are  entitled  to  pronounce  a  sentence  of  con- 
demnation. 

Supposing  they  had  only  stated  the  facts,  as  they  are 
now  before  us,  are  they  to  be  considered  as  so  irrelevant,  that  a 
Court  of  Common  Law  would  say,  'This  sentence  is  repug- 
nant to  justice,  and  is  unwarranted  on  the  ground  on  whicfa 
it  has  proceeded  V  [The  Master  of  the  Rolls  here  enume- 
rated the  facts  appearing  on  the  French  sentence,  aappoaiiig 
them  to  have  occurred  m  a  British  Court  of  Admiralty,  and 
then  proceeded.]  Supposing  all  these  circumstances  to  be 
brought  before  a  Court  of  Admiralty  in  this  country,  I  think 
it  would  be  questionable,  whether  they  would  hare  permitted 
further  proof :  I  apprehend  the  property  would  hardly  have 
escaped  condemnation  in  the  first  instance.  What  is  the  re- 
sult of  all  the  cases  that  have  been  determined  ?  From  them 
A  sentence  of  all,  Mr.  Justice  Le  Blanc  collects  this  principle,  namely,  that 
A^^ty  U    A  sentence  of  a  Court  of  Admiralty  is  conclusive  as  to  all  it 
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professes  to  decide,  (a)    Now^  is  it  possible  to  say,  that  this  coDclunTe  w 

Court  did  not  profess  to  decide,  whether  this  was  or  was  not  profesus  to 

enemy's  property  ?   It  was  the  only  question  they  did  profess 

to  decide,  for  there  is  no  other  question  stated  by  them  upon 

which  their  decision  could  proceed,  except  that  of,  Whether 

the  property  belonged  to  enemies  or  neutrals  ?  And  therefore 

we  do  not  only  not  contradict  any  case  that  has  been  decided, 

by  affirming  the  judgment  of  the  Court  below,  but  we  are 

bound  so  to  do,  by  all  the  principles  of  these  cases  ;  and  we 

should  contradict  them  if  we  did  not  affirm  the  sentence  of 

the  Court  of  Madras'' 

Lord  Glenbervie. — I  only  wish  to  make  one  observation 
on  the  case  of  PoUard  v.  BelL  It  seems  quite  otherwise  as  to 
the  fact  in  that  case,  from  this  which  has  been  so  ably  stated 
here ;  and  I  entirely  concur  in  opinion,  as  it  has  been  now 
delivered.  In  the  case  of  PoUard  v.  Bell^  the  French  Court 
did  not  profess  to  go  on  the  ground  of  enemy's  property. 
Here  they  do  profess  to  go  on  the  ground  of  enemy's  property. 
Whether  they  ought  or  ought  not  to  have  come  to  this  con- 
clusion is  another  question,  but  it  is  clear  that  in  Pollard 
Bellf  that  particular  Court  did  not  do  so :  it  did  not  decide 
on  the  ground  of  enemy's  property  or  not ;  but  they  declare 
merely,  that  the  ship  is  confiscated  because  she  had  a  belli- 
gerent captain  or  supercargo  on  board.  Now  that  being 
the  case,  and  the  sentence  not  having  so  professed  to  pro- 
ceed, the  very  first  fact  that  was  stated  in  that  case  was,  that 
the  ship  was  neutral  property.  The  warranty  was  on  the 
ship,  though  the  insurance  was  on  the  goods  on  board ;  that 
being  so,  it  appears  that  that  case  is  not  at  all  on  the  facts 
of  it  resembling  this." 

Sir  WiUiam  Scott.—'*  From  the  case  o(  Pollard  v.  Bell,  it 
appears  clearly,  that  the  French  Court  of  Admiralty  had 
been  guilty  of  great  inattention  in  their  own  edicts ;  but  by 
this  inaccuracy  they  brought  the  facts  out  distinctly  to  the 

(m)  Vide  his  opinion  in  Pollard  r.  Bell^  S  T.  R.  p.  443,  ante,  p  719. 
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view  of  an  English  Court  of  Common  Law,  and  hereby  enabled 
them  to  give  the  decision  they  had  given.** 
Finally  settled      Mr.  J.  Park  here  observes  (a),    But  the  point  was  at  that 
Lor(b.^t^  depending  in  the  House  of  Lords,  upon  an  appeal 


of  fo'^rd^"*''^  from  Scotland,  in  the  case  of  Lothian  and  another  v.  Hender^ 

courts  of  com-  son  and  another  (6),  and  upon  the  second  hearing  of  which, 

tionto^dedde  all  the  J  udges  were  summoned.  I  was  one  of  the  counsel,  and, 

pri^,*«pe**^  by  the  express  order  of  their  Lordships,  in  order  to  set  this 

coiM:lusivc  point  at  rest  for  ever,  we  were  desired  to  argue  at  the  Bar  m 

evidence  in  '  .  . 

actions  on  question  of  the  admissibility  in  evidence  of  a  sentence  of  a 

uumnmcefon  foreign  Court  of  Admiralty,  in  an  action  upon  a  policy  of 

withfn'thc*^'  insurance,  in  order  to  falsify  a  warranty  of  neutrality.  And 

jurisdiction  of  after  mature  deliberation,  although  there  was  some  differenoe 

the  Court,  and     _     .  .        ,  .  i    .  n     «      *  « 

in  which  they  of  Opinion  about  somc  special  circumstances,  all  the  Judgei 
S^de  j^dici.  unanimous  in  declaring,  that  after  the  continued  practice 

which  had  taken  place  from  the  earliest  period,  in  which,  in 
actions  on  policies  of  insurance,  questions  had  arisen  on 
warranties,  to  admit  such  sentences  as  evidence,  not  only 
as  conclusive  in  rem^  but  also  as  conclusive  of  the  several 
matters  they  purpose  to  decide  directly,  it  was  too  hite  to 
examine  the  practice  of  admitting  them  to  the  extent,  to 
which  they  had  been  received,  supposing  that  practice  might 
have  at  first  appeared  to  have  been  doubtful,  upon  the 
argument,  that,  on  the  authority  of  those  decisions,  men  had 
acted  for  a  long  series  of  years,  and  entered  into  contracts  of 
assurance  in  this  country,  with  a  perfect  knowledge  of  sudi 
decisions,  and  in  expectation  of  the  questions  arising  out  of 
such  contracts,  to  which  such  decisions  are  applicable,  being 
ruled  by  them.  And  as  to  the  supposed  uncertainty  that 
had  prevailed  in  our  Courts  upon  the  construction  of  foreign 
sentences.  Lord  Alvanley,  Chief  Justice  of  the  Court  of 
Common  Pleas,  said,  the  doctrine  laid  down  in  JOndertley  v. 
Chase,  (c)  appeared  to  him  best  calculated  to  do  away  that 
uncertainty." 

(a)  Page  753.  (c)  Ant9,  pp.  732,  737. 

it)  3  Bos.  &  Pull.  499. 


SECT.  III.]     Of  Non-Compliance  with  Warranties.  739 


Lord  EUenboroughi  Chief  Justice  of  the  King's  Bench,  who 
was  necessarily  absent  at  GuUdhall  when  the  House  of  Lords 
decided  the  cause  of  Lothian  v.  Henderson^  but  whose  con- 
currence in  the  judgment  then  pronounced  was  declared  by 
Lord  Eldon  (Lord  Chancellor),  had  soon  after  an  opportunity 
of  declaring  from  the  Bench  of  his  own  Court  what  he  con- 
ceived to  be  the  effect  of  that  decision.  In  delivering  the 
judgment  of  the  Court  in  Bolton  v.  Gladstone  (a),  his  Lord* 
ship  said,  ''Since  the  judgment  of  the  House  of  Lords  in 
Loihian  v.  Henderson^  it  may  now  be  assumed  as  the  settled 
doctrine  of  a  Court  of  English  law,  that  all  sentences  of 
foreign  Courts,  of  competent  jurisdiction  to  decide  questions 
of  priaee,  are  to  be  received  here  as  conclusive  evidence  in 
actions  upon  policies  of  assurance,  upon  every  subject  imme- 
diately and  properly  within  the  jurisdiction  of  such  foreign 
Coiirts,  and  upon  which  they  have  professed  to  decide 
judicially.*' 

But  it  was  held  in  the  case  of  Fisher  v.  Ogle  (i),  they 

niut  QlStlDCtlj 

must  decide  upon  the  point  distinctly,  in  order  to  affect  decide  the 
a  warranty  or  representation  in  a  policy  of  insurance.    That  ^  ^!^t^i[^^ 
they  meant  to  decide  the  point  is  not  to.be  collected  by  J^IJJJ^^^^on 
inference  or  argument,  but  by  specific  affirmation.    Lord  in  a  policy  and 
EUenborough  so  declared  on  the  trial  of  an  action  on  a  policy  collected  by 
of  insurance  on  the  ship  Juno,  represented  as  an  American, 
at  and  from  London  to  Africa^  during  her  stay  and  trade 
there,  and  from  thence  to  her  port  or  ports  of  discbarge  in 
the  West  Indies. 

The  ship  was  captured  by  a  French  privateer,  and  carried 
into  Martinique^  and  there  condemned  in  the  Vice  Admiralty 
Court.  To  falsify  the  representation  of  neutraUty,  the  de- 
fendant now  gave  in  evidence  the  sentence  on  condemnation. 
This  stated, ''  that  it  resulted  evidently  from  the  papers  on 
board  ;  that  the  expedition  of  the  said  ship  Juno,  her  cargo, 
and  the  operations  of  her  captain  on  the  coast  o{  Africa,  were 
for  account  of  the  brothers  Geddes,  merchants  of  London, 
who  had,  to  masque  the  English  property  of  this  outfit,  bor- 

(a)  5  East,  155.  {b)  Sit.  after  Trin.  1808,  1  Camp.  418. 
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rowed  the  American  flag  and  passport  of  the  said  ship  Jiuw, 
and  taken  for  their  agent  and  partner  in  this  expedition, 
Captain  Fischer,  furnished  with  a  certificate  of  a  citiien  of 
the  United  States/*  The  sentence  afterwards  went  on  to 
declare  as  good  and  valid  prize  the  slave  ship  Juno^  and  to 
confiscate  the  said  ship  and  her  cargo  to  the  profit  of  the 
captors,  without  stating  any  specific  grounds  for  the  con- 
demnation. 

Lord  EUenborough. — We  shew  a  sufficient  respect  for 
French  sentences,  if  we  attach  credit  in  our  Courts  to  what 
they  distinctly  say.  It  is  often  painful  to  go  this  length,  con- 
sidering the  piratical  way  in  which  they  proceed.  Bat  this 
sentence  does  not  say  that  the  ship  was  not  American  ;  and 
it  is  not  to  be  considered  as  evidence  of  what  it  does  not 
specifically  aflSrm.  I  dare  say  such  sentences  will  be  posidfe 
enough  in  future,  since  those  who  frame  them  are  disposed 
to  consider  every  thing  as  good  prize  against  all  mankind. 
When  they  do  speak  out,  I  will  give  them  the  same  effect 
here  which  they  receive  in  other  places.  But  there  ii 
no  proof  in  the  present  case  that  the  property  was  not 
American^  although  such  an  inference  might  be  drawn  from 
certain  indirect  statements  in  the  sentence  now  presented  to 
us."    Verdict  for  the  plaintiff. 

In  the  ensuing  Term  a  motion  was  made  for  a  new  trial :  and 
It  was  contended  by  the  counsel  for  the  defendant,  that  it 
necessarily  resulted  from  the  terms  of  the  sentence  of  the 
French  Admiralty  Court,  that  the  ship  Juno  and  her  cargo 
were  not  American^  although  this  was  not  positively  averred 
in  any  part  of  it ;  and  that,  according  to  the  principles  of 
former  decisions,  the  sentence  of  a  foreign  Court  of  cooh 
petent  jurisdiction  must  be  taken  as  conclusive  evidence 
of  the  facts  upon  which  it  evidently  proceeds. 

Lord  EUenborough. — "  I  must  look  at  the  adjudicati^'e 
part  of  the  sentence;  and  there  I  find  nothing  distincclj 
stated  as  to  the  ship  or  her  cargo  not  being  Americtm. 
Is  there  any  case  in  which  it  has  been  held  that  Judges  must 
fish  for  a  meaning,  when  a  sentence  of  this  kind  is  produced 
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to  them.  Here  the  foreign  Court  seems  not  to  have  any  set- 
tled opinion  upon  the  subject,  and  not  to  have  known  or 
cared  on  what  grounds  it  proceeded  to  a  condemnation.  It  is 
by  an  overstrained  comity  that  these  sentences  are  received 
as  conclusive  evidence  of  the  facts  which  they  positively 
aver,  and  upon  which  they  specifically  profess  to  be 
founded.*' 

The  other  Judges  were  of  the  same  opinion,  and  the  rule 
was  refused. 

In  Calvert     BoviU  (a),  which  was  an  action  on  a  policy  Where  a 
of  insurance  on  the  captain's  goods  and  private  adventure,  q|  A^iraity 
warranted  American  property,  on  board  the  ship  Friends,  fo®^^^"* 
at  and  from  London  to  Virginia,  a  sentence  of  a  French  tence,  from 
Court  of  Admiralty  was  produced,  which  was  to  the  fol-  appears  that  it 
lowing  effect :   "  Forasmuch  as  the  true  destination  of  J|h^,^nd^ 
the  ship  was  for  the  English  islands^  having  been  hired  than  being 

*^  °  enemy's  pro- 

and  loaded  at  London,  and  that  there  has  been  found  perty,  the  sen- 
on  board  her  eighty  barrels  of  gunpowder;  the  Court  de-  wnclMi^^ 
clares  the  said  brig  Friends,  together  with  her  cargo,  a 

good  prize."  neutrality. 

The  Court  of  King's  Bench  held  that  this  sentence  was  not 
conclusive  against  the  warranty  of  neutrality,  the  facts  of  the 
case  and  the  reasons  expressly  given,  leading  to  a  con- 
trary conclusion.  If  the  sentence,  indeed>  had  condemned 
the  goods,  because  they  were  the  property  of  an  enemy,  that 
judgment  would  have  been  conclusive,  but  they  have  given 
other  reasons  for  their  sentence. 

There  is  an  important  case  on  this  subject  decided  so 
kte  as  1831:  it  is  the  case  of  Dalgleish  and  others 
Hodgson  (6),  which  was  an  action  on  an  insurance  on  ''goods" 
on  board  the  ship  George.  It  was  decided  in  this  case 
that  the  sentence  of  a  foreign  Court  of  Admiralty  is  not  con- 
clusive as  to  the  ground  of  condemnation,  unless  it  be 
explicitly  stated  what  that  ground  is :  and  it  was  held  in  this 
caae  that  this  did  not  appear  on  a  sentence  which  stated  that 


(a)  7  T.  R.  523. 


(b)  7  fiing.  495. 
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the  ship  George  had  sailed  from  Liverpool^  knowing  of  the 
blockade  of  Buenos  Ayres^  by  the  emperor  of  Brazil^  from 
a  short  distance  from  which  port  she  was  taken,  and  for  that 
reason  ought  to  be  considered  as  violating  the  blockade; 
besides  which,  it  was  notorious  that  the  captured  had  en- 
deavoured to  get  goods  into  Btiehos  Ayres^  as  was  clear  firom 
the  evasive  answers  of  the  captain ;  that  the  captured  had 
not  the  plausible  excuse  of  going  first  to  Monte  Video,  and 
thereby  complying  with  the  published  instructions  ;  from  all 
which  and  from  the  documents  stated,  the  ship  was  adjudged 
good  prize.*'  At  the  trial  a  verdict  was  directed  to  be 
entered  for  the  plaintiff,  subject  to  the  opinion  of  the  Cottrt 
upon  a  case  (a).  After  argument,  the  Court  took  time  to 
consider  their  judgment,  which  was  delivered  afterwards  by 
Tindal,  C.  J.  "  The  principal  question  in  this  case  is, 
whether  the  sentence  of  condemnation  of  the  brig  George 
and  her  cargo,  in  the  Prize  Court  at  Monte  Video,  dated  tbe 
1 3th  December,  1826,  is  to  be  received  in  our  Courts  as  con- 
clusive evidence  of  the  fact,  that  the  ship  was  captured  in 
attempting  to  break  the  blockade  of  Buenos  Ayres*  For  if 
that  is  to  be  taken  as  a  fact  conclusively  proved,  then  tbe 
plaintiffs  in  this  action  are  in  no  condition  to  recover. 

The  general  law  upon  this  subject  is  well  known,  that  tbe 
sentence  of  a  foreign  Court  of  Admiralty  of  competent  juris- 
diction is  binding  upon  all  parties,  and  in  all  countries,  as  to 
the  fact  upon  which  the  condemnation  proceeded,  where  such 
appears  on  the  face  of  the  sentence  free  from  doubt  and 
ambiguity.  But  it  is  at  the  same  time  as  well  established, 
that  in  order  to  conclude  the  parties  from  contesting  tbe 
ground  of  condemnation  in  an  English  Court  of  Law,  such 
ground  must  appear  clearly  upon  the  face  of  the  sentence :  it 
must  not  be  collected  by  inference  only,  or  left  in  uncertainty, 
whether  the  ship  was  condemned  upon  one  ground  which 
would  be  a  just  ground  of  condemnation  by  the  law  of  nations,  or 
on  another  ground  which  would  amount  only  to  a  breach  of 


(ff)  \Vhich  sec  at  p.  496  of  the  Report. 
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the  municipal  regulations  of  the  condemning  country*  The 
cases  of  FUfter  ¥•  Ogle  (a),  and  Calvert  v.  BoviU  (b),  are 
express  authorities  to  this  point,  and  the  sentence  of  con- 
demnation in  the  latter  case  bears  a  strong  resemblance  to 
that  in  the  present.  There  Lord  Kenyon,  C.  J.,  says,  "  If« 
indeed,  that  Court  had  stated  in  their  sentence  that  they 
condemned  the  goods  because  they  were  British  property,  I 
should  have  considered  myself  bound  by  that  sentence ;  but 
they  have  assigned  other  reasons  for  adjudication :  the  express 
grounds  of  the  sentence  of  the  adjudication  are,  that  the  ship 
was  destined  to  one  of  the  West  Indian  Islands,'  that  she 
was  hired  and  loaded  at  London,  and  had  a  certain  quantity 
of  gunpowder  on  board ;  therefore  they  condemned  her  and 
her  cargo  as  a  good  prize." 

Now,  looking  at  the  adjudicatory  part  of  this  sentence, 
which  is  the  important  part  for  the  discovery  of  the  precise 
ground  for  condemnation,  it  is  in  these  terms,  viz.,  From  all 
which,  and  from  what  the  documents  state,  I  judge  the  said 
brig  George  and  her  cargo  to  be  good  and  lawful  prize  to 
the  capturers."  The  words  *  from  all  which'  refer  us  back  to 
the  premises,  to  discover  the  grounds  of  the  sentence ;  and  in 
those  premises  we  find  enumerated  three  distinct  statements : 
first,  that  it  plainly  appears  from  all  the  documents  that  the 
brig  sailed  from  Liverpool  knowing  of  the  blockade,  and 
which  the  captured  do  not  even  deny,  nor  that  her  destina- 
tion was  Buenos  Ayres,  at  a  short  distance  from  which  she 
was  taken ;  secondly,  that  for  the  reason  last  given,  she  ought 
to  be  considered  as  violating  the  blockade ;  thirdly,  that  the 
ship  had  not  even  the  plausible  excuse  of  coming  to  Monte 
Video  first,  and  thereby  complying  with  the  published 
instructions." 

Now,  upon  referring  to  these  premises,  we  think  we  cannot 
safely  infer  that  the  precise  ground  of  condemnation  was  the 
attempt  to  break  the  blockade.  The  first  statement  refers  to 
the  illegality  of  the  ship's  destination  from  Liverpool  to 


(a)  1  Camp.  417.  Ante,  p.  739.        ib)  7T.  R.  523.  Ante,  p.  741. 
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Buenos  Ayres,  then  being  under  blockade.  It  is  impossible 
to  say  with  certainty  that  the  sentence  may  not  haTC  pro- 
ceeded on  that  ground  in  part,  if  not  altogether;  it  is  more 
than  probable  it  did  so,  for  in  another  part  of  the  prenuses 
the  Judge  reverts  to  this  statement  in  these  terms,  "  Foras- 
much as,  besides  not  doing  away  the  proof  that  Bmenot 
Ayrei  was  the  first  port  the  shipment  was  intended  for,  in 
itself  criminal."  But  if  this  was  the  ground  upon  which  the 
sentence  proceeded,  in  the  first  place,  it  is  no  ground  fer 
condemnation  by  the  law  of  nations,  unless  there  was  inteo- 
tion  to  violate  the  blockade;  and  in  the  next  place,  the 
sentence  leaves  untouched  the  question  of  fact,  whether  the 
blockade  was  broken  or  attempted  to  be  evaded  ?  If  it 
formed  an  ingredient  in  the  Brazilian  Cowtt  of  Admiralty,  no 
one  can  say  how  much  it  weighed  with  them,  or  that  if  the 
ground  of  condemnation  had  been  out  of  the  case,  the  Court 
intended  to  rely  on  the  fact  of  the  blockade  broken  as  their 
ground  of  adjudication.  Again,  in  the  latter  part  of  the 
preamble  to  the  sentence,  the  Judge  refers  to  a  noncompli- 
ance with  published  instructions  as  a  charge  against  the 
roaster  of  the  ship.  What  these  instructions  are,  does  not 
appear;  whether  some  regulations  ordained  by  their  own 
authority  or  not  is  uncertain.  But  if  this,  which  is  no  ground 
for  condemnation  by  the  general  law  of  nations  {Meyne  v. 
Walter)  {a\  operated  on  the  mind  of  the  foreign  Judge  to 
condemn  the  ship  and  cargo,  there  is  an  end  again  to  the 
conclusive  finding  of  the  fact  that  the  ship  violated  the 
blockade  at  Buenos  Ayres.  Under  a  sentence,  therefore, 
expressed  with  so  much  doubt  and  ambiguity  as  to  the  real 
ground  on  which  it  proceeded,  we  hold  ourselves  at  liberty  to 
determine  whether,  upon  the  evidence  at  the  trial,  such 
violation  of  the  blockade  did  in  fact  take  place  or  not ;  and 
upon  that  question  we  are  satisfied  on  the  evidence  that  the 
captain  did  not  break,  nor  did  he  intend  to  break,  the 
blockade,  but  that  he  honestly  intended  to  obtain  instructions 


(o)  East,  22  Geo.  3.  Park  Ins.  730.  Ante,  p.  601. 


SECT.  III.]     Of  Non- Compliance  with  Warranties. 


746 


from  the  blockading  squadron,  not  having  been  before  warned 
off  by  the  Brassilian  cruisers. 

The  only  remaining  objection  that  has  been  insisted  on 
against  the  plaintiff's  right  to  recover  is,  that  the  voyage  in 
question  was  an  illegal  voyage  in  its  commencement,  because 
the  ship  was  destined  to  a  port  which  was  notified  to  be 
under  blockade.  But  that  this  was  not  an  illegal  voyage 
was  determined  by  the  Court  of  King's  Bench  (a),  upon  a 
voyage  described  in  the  policy  in  the  very  same  terms  as  the 
present,  and  under  circumstances  so  precisely  similar  that  it 
is  unnecessary  for  us  to  say  more  than  that  we  entirely 
concur  with  the  judgment  there  given,  founded  upon  the 
authority  of  Lord  StowelPs  jwlgment,  in  the  case  of  the 
Shepherdess  {b).    Judgment  £br  the  plaintiffs. 

In  the  case  of  Saloucci  v.  Johnson  (c),  which  has  been 
already  referred  to,  one  of  the  main  points  related  to  the 
question  respecting  the  rght  of  searching  neutral  vessels, 
which  was  decided  in  the  negative.    But  that  decision  has 
been  overruled  by  the  Court  of  Admiralty  and  by  the  Court  of 
King's  Bench,  in  1799,  in  the  case  of  Garrels  v.  Kensing- 
ton (d).    It  was  an  action  on  a  policy  on  goods  in  the  ship  The  i 
Dispatch^  warranted  Danish  ship  and  property.    The  loss  My  reiSied^*' 
was  alleged  to  be  by  capture.  A  sentence  of  a  British  Court  p^J^JJjJUJ^ 
of  Admiralty  was  produced,  stating  that  the  said  neutral  ship  sent  with  her 
Dispatch,  with  her  cargo,  being  Danish  property,  had  been  ship  ofwa/for 
under  the  authority  of  the  law  of  nations  and  of  war,  and  JeM'ch!^i8*i» 
agreeably  to  existing  treaties,  stopped  and  detained  by  the  a  breach  of  the 

ship's  neutra* 

commander  of  one  of  his  Majesty's  ships,  and  by  him  sent  lity,  and 
towards  the  port  of  Mole  S.  Nicholas,  for  the  purpose  of  ^ewnby^t^e 
being  legally  examined,  under  the  command  of  Barrett,  a  J^^^^^*^* 
midshipman,  and  two  seamen;  and  that  on  the  near  approach  Admiralty 
to  the  port,  the  master,  supercargo,  and  crew  of  the  said  ship  her  wTthi^ 


(a)  Naylor  v.  Taylor,  9  B.  &  C.  v.  Wise,  9  B.  &  C.  712,  ante,  p. 

ri8.   Ante,  p.  317.  315,  where  this  subject  relating  to 

(6)  5  Rob.  Ad.  Rep.  262 :  ante,  the  blockade  is  fully  treated  of. 

p.  315.   See  also  the  cases  of  the  (c)  B.  R.  Hil.  25  Geo.  3,  Park 

Neptunus,  2  Rob.  110 ;  and  of  the  Ins.  757>  ante,  pp.  307,  707. 

Adelaide,  2  Rob,  112,  (n),  ante,  p.  (d)  8  T.  R.  230. 
)15.    And  see  the  case  of  Harratt 


ground. 
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had,  in  direct  violation  and  breach  of  their  neutrality  as 
Danish  subjects,  and  contrary  to  the  law  of  nations  and  the 
faith  of  treaties,  forcibly  rescued  and  taken  and  kept  posses- 
sion thereof  till  again  captured  by  a  French  privateer,  and 
she  was  again  captured  by  one  of  his  Majesty's  ships;  and 
the  said  neutral  ship  and  cargo  were,  therefore,  adjudged 
good  prize. 

Th^  Court  was  of  opinion  that  the  sentence  of  the  Court  of 
Admiralty  was  conclusive  that  this  vessel  had  so  conducted 
herself  as  to  forfeit  her  neutrality,  by  acting  in  violatioo  of 
that  neutrality,  and  contrary  to  the  law  of  nations  and  fsid) 
of  treaties.  That  as  to  the  question  concerning  the  right  of 
searching  neutrals,  it  was  said  by 'the  Court  that  before  the 
late  armed  neutrality,  it  was  considered  in  this  country,  and 
so  decided  in  many  cases,  that  the  right  of  searching  neutrak 
was  part  of  the  law  of  nations ;  and  that  such  right  was  sup- 
posed to  be  founded  on  reason.  Judgment  was  given  for  the 
defendant. 

The  Court,  however,  in  the  above  case,  said,  they  did  not 
mean  to  overturn  the  case  of  Salaucci  v.  Johnson,  for  in  that 
case  the  Court  of  Admiralty  had  not  adjudged,  as  in  the 
Opinions  of  present  case,  that  the  ship  had  forfeited  her  neutrality.  But 
on  the  subject,  the  general  point  there  mentioned,  that  a  neutral  ship  need 
not  submit  to  be  searched,  cannot  be  supported ;  for  it  is  kid 
down  in  Vattel{a)  that  this  right  clearly  exists,  without  which 
the  commerce  of  contraband  goods  could  not  be  prevented. 

Bynkershoek  also  mentions,  as  a  thing  undisputed,  the 
right  of  stopping  a  neutral  vessel,  in  order  that  it  may  appear, 
not  from  the  flag,  which  may  be  fraudulently  assumed,  bat 
from  the  ship's  papers,  whether  the  vessel  be  really  neu- 
tral (i). 

Valin  says,  that  the  refusal  to  shorten  sail  and  submit  to 
be  searched,  on  the  part  of  a  merchant  vessel,  when  som- 
moned  by  a  man-of-war,  renders  the  vessel  liable  to  con- 
fiscation (c). 

(a)  Vattal,  b.  3,  c.  7.  8. 114.  (c)  Ordonn.  de  la  Mar.  lib.  m. 

ib)  Quscs.  Jur.  Pub.  lib.  1,  c-     tit.  ix.  art.  xii. 
xiv. 
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And  De  Martens  says  that  a  merchant  vessel  must  submit 
to  visitation  from  a  commissioned  vessel  in  time  of  war,  under 
penalty  of  confiscation  (a). 

Besides  which,  in  a  late  case  in  the  Court  of  Admiralty  (b),  The  right  of 

vtsiung  and 

Sir  William  Seott  thus  states  the  law : — **  That  the  right  of  sevcSog  mcr. 
visiting  and  searching  merchant  ships  upon  the  high  seas,  ^^^^^igh 
whatever  be  the  ships,  whatever  be  the  cargoes,  whatever  be  [n^n*t^tible 
the  destinations,  is  an  incontestible  right  of  the  lawfully  right  of  the 
commissioned  cruizers  of  a  belligerent  nation ;  because,  till  mU^ned^'" 
they  are  visited  and  searched,  it  does  not  appear  what  the  ^^^^t* 
ship,  or  the  cargoes,  or  the  destinations  are;  and  it  is  for  this  i^^ion. 
purpose  of  ascertaining  those  points,  that  the  necessity  of 
this  right  of  visitation  and  search  exists.    This  right  is  so 
clear  in  principle,  that  no  man  can  deny  it  who  admits  the 
legality  of  maritime  capture ;  because,  if  you  are  not  at  liberty 
to  ascertain  by  sufficient  inquiry  whether  there  is  property 
that  can  legally  be  captured,  it  is  impossible  to  capture. 
Even  those  who  contend  for  the  inadmissible  rule,  that  free 
ships  make  free  goods,  must  admit  the  exercise  of  this  right, 
at  least,  for  the  purpose  of  ascertaining  whether  the  ships  are 
free  ships  or  not.    The  right  is  equally  clear  in  practice,  for 
the  practice  is  uniform  and  universal  upon  the  subject.  The 
many  European  treaties  which  refer  to  this  right,  refer  to  it 
as  pre-existing,  and  merely  regulate  the  exercise  of  it.  All 
vfriters  upon  the  law  of  nations  unanimously  acknowledge  it, 
without  the  exception  even  of  Hubner  himself,  the  great  cham- 
pion of  neutral  privileges.  In  short,  no  man  in  the  least  degree 
conversant  in  subjects  of  this  kind  has  ever,  that  I  know  of, 
breathed  a  doubt  upon  it.    The  right  must,  unquestionably, 
be  exercised  with  as  little  of  personal  harshness  and  of  vexation 

(a)  Pr^is,  liv.  viii.  c.  vii.  §  321.  rifi^ht  to  search  ships  of  war  ia  the 

And  see  this  subject  treated  of  at  year  1806,  in  the  Commentaries 

length  and  a  reference  made  to  the  on  the  Law  of  Nations,  by  Mr. 

treaties  between  Great  Britain  and  Manning.  Chap.  XI. 

other  states  during  the  war,  and  (&)  llie  Maria,  Paulsen,'  Master, 

also  to  the  collision  which  took  decided  the  11th  June,  1799.  1 

place  between  this  country  and  Rob.  A.  R.  365. 
America,  as  to  the  question  of  the 
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Confiscation  of 
the  property  if 
the  penalty  of 
a  resistance  to 
\isitation  and 
search. 

The  same  law 
prevails  in 
America. 


Consolato  del 
Mare. 


in  the  mode  as  possible  ;  but,  soften  it  as  much  as  you  can 
it  is  still  a  right  of  force,  though  of  lawful  force,  aometbing 
in  the  nature  of  civil  process,  where  force  is  employed,  bat  a 
lawful  force,  which  cannot  lawfully  be  resisted."  In  another 
place  this  very  learned  person  adds,  The  penalty  for  the 
violent  contravention  of  this  right  b  the  confiscation  of  the 
property  so  withheld  from  visitation  and  search." 

And  the  same  law  prevails  in  America  :  Kemi,  in  hk 
Commentaries,  says : — "  The  duty  of  self-preservation  gifes 
to  belligerent  nations  this  right.  The  doctrine  of  the  EnglUk 
Admiralty  on  the  right  of  visitation  and  search,  and  of  the 
limitation  of  the  right,  has  been  recognised  in  its  fullest  extent 
by  the  Courts  of  Justice  in  this  country**  (a). 

The  provisions  of  the  celebrated  Consolaio  del  Mare^  oo 
the  subject  of  prize  law,  deserve  to  be  noticed  in  this  place. 
The  great  antiquity  of  that  body  of  maritime  laws,  combioed 
with  its  still  existing  authority,  renders  it  well  worthy  of 
attention :  and  that  part  which  relates  to  the  subject  of  priie 
law  has  a  particular  claim  on  our  notice,  as  the  equitable 
regulations  applying  to  it  have  been  acknowledged  and 
recognised  for  many  centuries  by  all  the  maritime  states  of 
Europe^  and  are,  with  some  relaxation  of  their  severity,  stiB 
agreeable  to  the' maritime  code  and  the  law  of  nations  of  tlut 
continent.  In  the  part  in  question  it  is  said, — If  an  armed 
ship  or  cruiser  meet  with  a  merchant  vessel  belonging  to  an 
enemy,  and  carrying  a  cargo  the  property  of  an  enemy, 
common  sense  will  sufficiently  point  out  what  is  to  be  done; 
it  is,  therefore,  unnecessary  to  lay  down  any  rules  for  such 
a  case"  (6). 

If  the  captured  vessel  is  neutral  property,  and  the  cargo 
the  property  of  enemies,  the  captor  may  compel  the  merchasC 
vessel  to  carry  the  enemy's  cargo  to  a  place  of  safety,  where 
the  prize  may  be  secure  from  all  danger  of  recapture,  payisg 
the  vessel  the  whole  freight  which  she  would  have  earned  at 
her  delivering  port;  and  this  freight  shall  be  ascertained  from 


(a)  1  Rob.  A.  R.  153,  154,  155.  (6)  Chap.  cdxziiL  a.  1. 
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the  ship's  papers  ;  or,  in  default  of  necessary  documents, 
the  oath  of  the  master  shall  be  received  as  to  the  amount  of 
freight"  (a). 

Moreover,  if  the  captor  is  in  a  place  of  safety  where  he 
nay  be  secure  of  his  prize,  yet  is  desirous  to  have  the  cargo 
carried  to  some  other  port,  the  neutral  vessel  is  bound  to 
carry  it  thither;  but  for  this  service  there  ought  to  be  a 
compensation  agreed  upon  between  them,  or,  in  default  of 
any  special  agreement,  the  merchant  vessel  shall  receive  for 
diat  service  the  ordinary  freight  that  any  other  vessel  would 
have  earned  for  such  a  voyage,  or  even  more ;  and  this  is  to 
be  understood  of  a  ship  that  has  arrived  in  the  place  where 
the  captor  has  secured  his  prize,  that  is  to  say,  in  the  port 
of  a  friend,  and  going  on  an  ulterior  voyage  to  that  port  to 
which  the  captor  wishes  her  to  carry  the  cargo  which  he  has 
taken"  (6). 

If  it  shall  happen  that  the  master  of  the  captured  vessel, 
or  any  of  the  crew,  shall  claim  any  part  of  the  cargo  as  their 
own,  they  ought  not  to  be  believed  on  their  simple  word ; 
but  the  ship's  papers  and  invoices  shall  be  inspected ;  and  in 
default  of  such  papers,  the  master  and  his  mariners  shall  be 
pot  on  their  oaths ;  and,  if  on  their  oaths,  they  claim  the 
property  as  their  own,  the  captor  shall  restore  it  to  them, 
regard  being  paid  at  the  same  time  to  the  credit  of  those  who 
awcar  and  make  the  claim."  (c) 

.  If  the  master  of  the  captured  vessel  shall  refuse  to  carry 
the  cargo,  being  enemy's  property,  to  some  such  place  of 
Mfety,  at  the  command  of  the  captor,  the  captor  pay  sink 
the  vessel  if  he  thinks  fit,  without  control  from  any  power  or 
authority  whatever,  taking  care  to  preserve  the  lives  of  those 
who  are  in  her.  This  must  be  understood,  however,  of  a  case 
where  the  whole  cargo,  or  at  least  the  greater  part,  is  enemy's 
property."  {d) 

If  the  ship  should  belong  to  the  enemy,  the  cargo  being 


(a)  Sect.  8.  2 
{]b)  Sect.  3. 


(c)  Sect.  4. 
(*  Sect.  5. 
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either  in  the  whole  or  in  part,  neutral  property ;  some  rea^ 
sonable  agreement  should  be  entered  into  on  account  of  the 
ship,  now  become  lawful  prize,  between  the  captor  and  the 
merchant  owning  the  cargo.'*  (a) 

If  the  merchants  refuse  to  enter  into  such  an  agreement, 
the  captor  may  send  the  vessel  home  to  the  country  whose 
commission  he  bears ;  and,  in  that  case,  the  merchants  shall 
pay  the  freight  which  they  were  to  have  paid  at  the  delivering 
port:  and  if  any  damage  is  occasioned  by  this  proceeding, 
the  captor  is  not  bound  to  make  compensation,  because  the 
merchant  had  refused  to  treat  respecting  the  ship  after  it  had 
become  lawful  prize;  and  for  this  reason  also,  that  the  ship 
is  frequently  of  more  value  than  the  cargo  she  carries.  (6) 

If,  on  the  other  hand,  the  merchants  are  willing  to  a 
reasonable  agreement,  and  the  captor,  from  arrogance,  or 
other  wrong  motives,  refuses  to  agree,  and  forcibly  sends 
the  cargo  away,  the  merchants  are  not  bound  to  pay  the 
whole,  nor  any  part  of  the  freight ;  and  besides  the  captor 
shall  make  compensation  for  any  damage  he  may  occasion  to 
them.**  (c) 

If  the  capture  should  be  made  in  a  place  where  the 
merchants  have  it  not  in  their  power  to  make  good  thor 
agreement,  but  are,  nevertheless,  men  of  repute  and  worthy 
to  be  trusted,  the  captor  shall  not  send  away  the  vessel  with- 
out being  liable  for  damage ;  but  if  the  merchants  are  not  men 
of  known  credit,  and  cannot  make  good  their  stipulated  pay- 
ment, he  may  then  act  as  above  directed.**  {d) 


Having  in  the  three  preceding  Sections  treated  of  the 
several  causes  which  we  recollect  rendered  the  contract 
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between  the  assured  and  the  underwriter  in  some  instances 
Yoid  at  the  commencement  of  the  voyage,  and  in  others  where 
the  contract  was  voided  by  some  act  of  the  assured  as  a 
breach  or  non-compliance  with  some  warranties,  we  come  now 
to  consider  an  important  branch  of  the  subject  of  marine 
inaurancesy  namely  the  question  in  what  cases  by  the  law  of 
this  country  there  shall  be  a  return  of  premium  made  by  the 
underwriters  to  the  assured  ? 

I  may,  before  entering  on  this  subject,  refer  the  reader 
back  to  Section  1,  of  the  Second  Part  of  this  Treatise  (a)  where 
the  subject  of  the  return  of  premium  in  the  case  of  fraud,  in 
the  Courts  of  thb  country,  as  well  as  by  some  foreign  ordi- 
nances was  fully  discussed.  Dismissing,  therefore  that  part 
of  the  subject,  I  shall  begin  to  mention  in  what  other  cases  it 
is  settled  that  there  is  to  be  a  return  of  premium. 

L  The  first  rule  which  is  to  be  mentioned  is  that  where  the  Where  the 
property  has  been  insured  to  a  larger  amount  than  the  real  ou^^beleM 
value,  the  underwriter  shall  return  the  overplus  premium,  or  J^^^®  „ 
if  it  happen  that  goods  are  insured  to  come  in  certain  ships  sured,  there 
from  abroad,  but  are  not  in  fact  shipped,  the  premium  shall  retarnof  the 
be  returned.    And  this  principle  which  is  founded  in  reason  p^Sum. 
and  good  sense  is  exercised  in  all  countries  where  insurances 
are  known  and  is  said  to  be  coeval  with  the  contract  itself  (6), 
Magens  writes  that, if  the  ship  be  arrived  after  the  policy  is 
made,  and  the  underwriter  is  ^acquainted  with  the  arrival, 
though  the  assured  is  not,  the  latter  will  be  entitled  to  have 
his  premium  restored  on  the  ground  of  fraud.   But  if  both 
parties  are  ignorant  of  the  arrival,  and  the  policy  is  'Most  or 
not  lost,"  I  think  in  that  case  the  underwriter  should  retain ; 
because  under  such  a  policy,  if  the  ship  had  been  lost  at  the 
time  of  subscribing,  he  would  have  been  liable  to  pay  the 
amount  of  his  subscription,  (c) 

Accordingly  in  the  case  of  Martin  v.  SitweU{d)^  which  was  where  a  policy 
an  action  of  indebitatus  assumpsit^  brought  by  the  plaintiff  J^^J^J^ 

(a)  Page  625.  (c)  1  Mag.  90.   See  the  case  of 

{b)  Locccnius  de  Jure  Marit.  1.  2,     Mead  v.  Davison,  on/e,  p.  11. 
c.  5,  8.  8.   See  Park  Ins.  766.  {d)  1  Show.  166. 
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on  behalf  of  for  5/.  received  by  the  defendant  to  the  plaintiff's  use,  where 
Wi  i^ntf  mST  general  issue  was  pleaded,  it  appeared  in  evidence,  that 
a  premium      qj^q  Barkdale  had  made  a  policy  of  insurance  upon  account 

paid ;  and  the  ,  *  . 

^oliqrwas  void  for  51.  premium  in  the  plaintiff's  name,  and  that  he  had  pud 
goods  were  the  said  premium  to  the  defendant,  and  that  Barkdale  had  no 
He!d°th^itAe  6^^^^         ®"  board,  and  so  the  policy  was  void.   To  tliii 

plaintiff  might  action  two  objections  were  taken:  1st,  That  it  should  have 
recover  from 

the  under-  been  brought  in  Barkdale's  name,  which  was  ovemued. 

^!^J^\s  2ndly,  That  this  ought  to  have  been  a  special  action  on  the 

money  had  rad  custom  of  merchants.  Lord  Chief  Justice  HoU  cited  a  case 
reeeived  to  «• 

UM.  of  money  deposited  upon  a  wager  concerning  a  race,  that  the 

party  winning  might  bring  an  action  of  indebitatus  asntmpsU 
for  money  received  to  his  use,  for  now  by  the  subsequent 
matter  it  b  become  as  such.  And  as  to  the  case  in  quesdoo, 
the  money  is  not  only  to  be  returned  by  the  custom,  but  the 
policy  is  made  originally  void,  the  party  for  whose  use  it  was 
made  having  no  goods  on  board ;  so  that  by  this  discover; 
the  money  was  received  without  any  reason,  occasion,  or 
consideration,  and  consequently  it  was  received  originaD;  to 
the  plaintiff's  use.  And  so  judgment  was  given  for  the 
plaintiff. 

The  parties  themselves  frequently  insert  clauses  stating, 
that  upon  the  happening  of  a  certain  event,  there  shall  be  a 
return  of  part  of  the  premium,  as  in  the  case  of  Wedderbm 
and  others  v.  Bell  (a),  which  was  an  insurance  on  goods  oo 
board  the  Minorca  at  and  from  Jamaica  to  Lomdtm^  at  a 
premium  of  ten  guineas  per  cent.,  to  return  5L  per  cent  if 
the  ship  sailed  from  the  place  of  rendezvous  with  convoy  for 
the  voyage,  and  arrived.  So  in  the  case  of  Simoad  f. 
Boydea(b). 

This  action  was  brought  against  an  underwriter  for  a 
return  of  premium.  The  material  part  of  the  policy  was  » 
these  words :  "  At  and  from  any  port  or  ports  in  Grenada  to 
London,  on  any  ship  or  ships  that  shall  sail  on  or  between 
the  1st  of  May  and  the  1st  of  August,  1778,  at  18  guineas 


(a)  1  Camp.  I. 


(b)  1  Doug.  268. 


SECT.  IV.] 


Of  Return  of  Premium. 


753 


per  cent.,  to  return  8/.  per  cent,  if  she  sails  from  any  of  the  l^J^"^^ 
Wegt  India  Islands  with  convoy  for  the  voyage,  and  arrives."  Grenada  to 
At  the  bottom  there  was  a  written  declaration  that  the  policy  per 
was  on  sugars  (the  muscovado  valued  at  201.  per  hogshead)  ^^^^^ 
for  account  of  L.  Q.,  being  on  the  first  sugars  which  shall  be  cent  the^ 
shipped  for  that  account.   The  ship  The  Hankey  sailed  with 
convoy  within  the  time  limited,  having  on  board  fifty-one  JJj^^J^i^^ 
hogsheads  of  muscovado  sugar,  belonging  to  L.  Q.    She  ^^^^^ 
arrived  safe  in  the  Doums^  where  the  convoy  left  her ;  convoy  utoaU  at  the 
never  coming  fiirther,  and  indeed  seldom  beyond  Portsmouth.  Jhich*!^*^ 
After  she  had  parted  with  the  convoy,  she  struck  on  a  bank  •▼•rag©  lo« 

*  ^  occoirecL 

caHed  the  Pan  Sand,  at  Margate ,  and  eleven  of  the  fifty-one  Held,  that  the 
casks  of  sugar  were  washed  overboard,  and  the  rest  damaged,      ^  „tam 
The  ship  was  afterwards  got  off  the  bank,  and  proceeded  up 
the  river,  arrived  safe  in  the  port  of  London,  and  was  reported  Ae  goaia  m^^ 
at  the  Custom-house.   The  sugars  saved  were  taken  out  at  witluta^ng 
Margate,  and,  after  undergoing  a  sort  of  cure,  by  a  person 
sent  from  town  for  that  purpose,  they  were  carried  to  London 
in  other  vessels;  and  the  forty  hogsheads  being  sold,  pro- 
duced 340/.  instead  of  800/.,  which  was  their  valuation  in  the 
policy.    The  defendant  had  paid  into  Court  the  value  of  the 
sugars  lost,  and  a  return  of  eight  per  cent,  on  340L  The 
plaintiffs  insisted  that  they  were  entitled  to  have  8/.  per  cent, 
ako  returned  on  the  valued  price  of  the  eleven  hogsheads  of 
sugar  which  were  lost,  and  on  the  difference  between  what 
the  remaining  forty  hogsheads  produced,  and  their  valued 
price.    At  the  trial  before  Lord  Mansfield,  the  plaintiffs  had 
a  verdict  to  the  full  amount  of  their  demand.   The  chief 
question  upon  the  motion  for  a  new  trial  was,  to  what  the 
word    arrives"  was  intended  to  apply? 

Lord  Mansfield. — '*  The  ancient  form  of  a  policy  of  insur- 
ance, which  is  still  retained,  is,  in  itself,  very  inaccurate ;  but 
length  of  time,  and  a  variety  of  discussions  and  decisions, 
have  reduced  it  to  certainty.  It  is  amazing,  when  additional 
clauses  are  introduced,  that  the  merchants  do  not  take  some 
adrice  in  framing  them,  or  bestow  more  consideration  upon 
them  themselves.    I  do  not  recollect  an  addition  made^ 
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which  has  not  created  doubts  on  the  constraction  of  it 
Here  a  word  or  two  more  would  have  rendered  the  whok 
perfectly  clear.  However,  I  have  no  doubt  how  we  miut 
construe  this  policy.  Dangers  of  the  sea  are  the  same  u 
time  of  peace  and  of  war;  but  war  introduces  hazards  of 
another  sort,  depending  on  a  variety  of  circumstances,  some 
known,  others  not,  for  which  an  additional  premium  must  be 
paid.  Those  hazards  are  diminished  by  the  protection  of 
convoy,  and  if  the  insured  will  warrant  a  departure  with  con- 
voy, there  is  a  diminution  of  the  additional  premium.  If  the 
insured  will  not  warrant  a  departure  with  convoy,  he  pays 
the  full  premium,  and  in  that  case  the  underwriter  says,  '  If 
it  turn  out  that  the  ship  departs  with  convoy,  I  vrill  reton 
part  of  the  premium.'  But  a  ship  may  sail  with  convoy,  and 
be  separated  from  it  by  a  storm,  or  other  accident,  in  a  day 
or  two,  and  lose  its  protection.  On  a  warranty  to  sail  with 
convoy,  that  would  not  be  a  breach  of  the  condition ;  but  to 
guard  against  that  risk,  the  insured  adds,  in  policies  of  the 
present  sort,  '  the  ship  must  not  only  sail  with  convoyi  but 
she  must  arrive  to  entitle  me  to  the  return*  The  wordi 
'and  arrives'  do  not  mean  that  the  ship  shall  arrive  in  the 
company  of  the  convoy,  but  only  that  she  herself  shall  arrife. 
If  she  does,  that  shews  either  that  she  had  convoy  the  whole 
way,  or  did  not  want  it.  But,  in  the  stipulation  for  the 
return  of  premium,  no  regard  is  had  by  the  parties  to  the 
condition  of  the  goods  on  the  arrival  of  the  ship.  The  con- 
struction contended  for  by  the  defendant,  is  adding  a  com- 
ment longer  than  the  text.  If  it  had  been  meant  that  do 
return  should  be  made,  unless  all  the  goods  arrived  safe,  tbey 
would  have  said,  '  if  the  ship  arrive  with  all  the  goods,'  or 
'  safely  with  all  the  goods.'  The  total  or  average  loss  of  the 
goods  was  the  subject  of  the  indemnity,  and  must  be  paid  for 
by  the  underwriter.  But  as  to  the  return  of  the  additional 
premium,  whether  the  goods  arrive  safe  or  not,  makes  no 
part  of  the  question.  The  single  principle  which  must  govern 
is,  that  in  the  events  which  have  happened,  the  war  risk  has 
been  rated  too  high." 
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The  rule  for  a  new  trial  was  accordingly  discharged* 

So  also  in  a  later  case  of  Aguilar  and  others  v.  Rodger s  (a).  On  a  policy  <m 

where,  in  a  policy  on  ireight,  this  clause  was  found,  **  to  ^j^^tenper 

return  10/.  per  cent,  if  the  ship  sailed  with  convoy  and  ^^'gj^/^ith 

arrived;"  it  was  contended  at  the  Bar,  that  although  the  coii?oyuid 

ship  sailed  with  convoy,  and  although  she  arrived  at  her  port  ^^^ledwith 

of  destination,  yet  as  she  had  been  captured  and  recaptured  ^J^'lJI^d 

during  the  voyage,  and  had  paid  salvage  to  the  recaptors,  the  recaptured. 

jLoc  assiireQ 

plaintiffs  (the  assured)  were  not  entitled  to  a  return  of  pre-  are  entitled  to 
mium  within  the  true  construction  of  the  above  clause.  mli!m  Aougr* 


Lord  Kenyon  delivered  the  unanimous  opinion  of  the  the  under- 

^  wnten  were 

Court :    I  agree  with  the  counsel  for  the  defendant,  that  obliged  to  pay 

every  arrival  of  the  ship  at  her  port  of  destination  would  not 

be  an  arrival  within  the  fair  construction  of  this  memorandum ; 

such,  for  instance,  as  an  arrival  in  the  possession  of  an  enemy 

at  a  neutral  port,  or  an  arrival  at  her  port  in  England  as  the 

property  of  other  persons  after  a  capture.    But  in  order  to 

satisfy  the  meaning  of  the  memorandum,  it  should  be  an 

arrival  at  her  destined  port  in  the  course  of  her  voyage.  It 

is  now  too  late  to  controvert  the  authority  of  Hamilton  v. 

Mendex,  even  if  we  were  disposed  to  do  so,  which  I  am  not, 

where  it  was  holden  that  though  the  assured  may  abandon, 

on  hearing  of  a  capture,  yet  if  they  do  not  abandon,  and  the 

ship  be  afterwards  recaptured,  it  must  be  considered  as  if  she 

had  never  been  out  of  the  possession  of  the  owners.  It 

is  eighteen  years  since  the  case  of  Simond  v.  BoydeU  was 

decided;  that  case  must  be  well  known  in  the  commercial 

world ;  and  if  the  parties  in  this  case  had  intended  to  make 

an  agreement  different  from  that  which  the  words  used  in 

this  memorandum  import,  they  would  have  added  after 

arrived,  'safely  from  the  enemy,'  or  some  words  to  that 

effect.    But  the  words  here  used  are  not  equivocal,  and  we 

ought  not  to  depart  from  them :  it  would  be  attended  with 

great  mischief  and  inconvenience,  if  in  construing  contracts 

of  this  kind  we  were  not  to  decide  according  to  the  words 


(ci)  7T.  R.421. 
c  c  c  g 
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used  by  the  contracting  parties.  Suppose  this  question  had 
arisen  on  a  contract  under  seal,  and  an  action  of  coyenant 
had  been  brought,  assigning  as  a  breach  the  non-arrival  of 
the  ship  at  the  port  of  London,  the  answer  that  in  fact  the 
ship  did  arrive  there  in  the  course  of  her  voyage  would  have 
been  decisive.  And  if  so,  this  memorandum  must  receive  the 
same  construction  in  this  action.  On  the  grammatical  con- 
struction of  the  words,  which  is  the  safest  rule  to  go  by,  I  am 
of  opinion  that  the  verdict  obtained  by  the  plaintiff  ought  not 
to  be  set  aside." 

In  a  case  in  the  Common  Pleas,  of  Audley  v.  Duff  (a), 
there  was  the  following  clause  for  a  return  of  premium  in  a 
policy  "  at  and  from  Oporto  to  Lymn,  with  liberty  to  touch 
at  any  ports  on  the  coast  of  Portugal  to  join  convoy,  parti- 
cularly at  Lisbon,  to  return  6L  per  cent  if  she  sail  with 
convoy  from  the  coast  of  Portugal  and  arrive.**  The  ship 
sailed  from  Oporto  under  the  protection  of  a  sloop  and  cutter 
appointed  to  protect  the  trade  of  that  place  to  Lisbon^  from 
whence  it  was  to  sail  under  a  larger  convoy  to  England.  In 
the  way  to  Lisbon,  the  fleet  was  dispersed,  and  this  ship  ran 
for  England  and  arrived.  It  was  contended  that  this  ship 
had  not  sailed  from  the  coast  of  Portugal  with  convoy.  But 
the  Court  held,  that  having  sailed  from  Oporto,  with  a  con- 
voy duly  appointed,  and  with  a  bond  fide  intention  to  proceed 
to  England,  though  by  desire  of  the  admiral,  Lisbon  was  to 
be  Uken  in  the  way,  the  condition,  on  which  the  retuni  of 
premium  was  to  be  made,  had  been  performed. 
Where  several  therefore,  an  insurance  be  bond  fide  effected  by  sevenJ 

£^,'I^d  policies  and  the  interest  turned  out  to  be  less  than  the 
the  interest      amouut  insured  by  the  whole,  there  must  be  a  return  of 

turns  out  \v*  ^ 


than  the  premium  upon  all  the  policies,  and  the  underwriters 

uttoont  insured 

in  the  ivhole,  refund  rateably  according  to  their  respective  subscnptioDS. 

fSueSif  ^  "^^^'^                     ®^       ^  France,  and  in  many  otfi» 


(a)  2Bo8.&PaU.  111.  So  where  o.Hollingworth,2Boe.&  PaHlll, 
the  words  were,  "  If  she  depart  in  the  note.  See  Kellner  r  Le 
from  Portugal  and  arrive."  Everard    Mesurier,  4  East,  396. 
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countries,  for  there  they  look  to  the  priority  of  the  dates  of  return  of  pre- 
the  subscriptions ;  but  if  several  policies  have  the  same  date  thepolic^. 
they  make  one  policy.  ^^^lu  to 

It  isj  however,  to  be  observed  that  the  above  rule  applies  the  case  of 
only  to  the  case  of  several  policies  effected  before  the  com-  ed^i^fore^he* 
mencement  of  the  risk,  for  where  an  insurance  has  been  m^^f^^ 
effected  by  one  or  more  policies,  and  the  risk  has  com- 
menced,  and  subsequent  policies  are  afterwards  signed,  if  a 
loss  were  to  happen  between  the  signing  of  the  first  and 
subsequent  policies,  the  underwriters  on  the  first  would  be 
liable  in  proportion  to  their  subscriptions  to  the  extent  of 
the  whole  sum  insured ;  and  therefore  the  rbk  having  been 
incurred  by  them,  no  claim  ought  to  be  made  for  a  return  of 
premium.  And,  therefore,  the  Court  of  Exchequer  in  a  very 
recent  case  of  Fisk  v.  Masterman  (a),  decided  that  where  an 
insurance  was  effected  on  the  l^h  Aprils  on  a  cargo  of 
cotton,  then  at  sea,  by  five  several  policies,  at  the  rate  of 
fifty  guineas  per  cent ;  and  on  the  ISth  April,  news  of  the 
vessel's  safety  having  arrived,  a  further  insurance  was  bond 
fide  effected  by  six  different  policies,  at  ten  and  five  guineas 
per  cent.;  and  the  latter  insurance,  added  to  the  former, 
exceeded  in  amount  the  value  of  the  subject-matter  insured, 
but  the  former,  of  itself,  did  not :  the  assured  were  entitled 
to  a  return  of  .premium  on  the  amount  of  the  over  insurance, 
to  which  the  underwriters  who  subscribed  the  policies  of  the 
Idtb  April  were  to  contribute  rateably  in  proportion  to  the 
sums  subscribed  by  them  respectively,  the  amount  of  the 
over  insurance  having  first  been  ascertained  by  taking  into 
account  all  the  policies :  but  that  no  return  of  premium  was 
to  be  made  with  respect  to  those  policies  which  had  been 
subscribed  on  the  12th. 

Lord  Mansfield,  in  the  case  of  Tyrie  v.  Fletcher  (i),  which  i.  Where  the 
had  been  tried  before  his  Lordship  at  Guildhall,  and  now  been  run, 
came  to  be  argued  in  the  Court  of  King's  Bench,  Michaelmas  L^of 
Term,  1777,  laid  down  the  law  respecting  the  return  of  pre-  the  pleasure, 

1.1         n  T^.  I  t         .111  ®^ 

mium  m  two  kmds  of  cases.    First,  where  the  risk  had  not  the  assured,  or 
(a)  8  M.  &  W.  165.  {b)  Cowp.  666. 
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to  any  other     been  run  at  all ;  secondly,  where  the  risk  has  once  commenced. 
mSrai'shiJl'*'*'  l^ord  Mansfield  said, — "  It  was  very  proper  to  save  this  caac 
ho  returned,         jjjg  opinion  of  the  Court ;  because^  in  all  mercantile  trans- 
actions, certainty  is  of  much  more  consequence  than  which 
way  the  point  is  decided  :  and  more  especially  so  in  the  case 
of  policies  of  insurance ;  because,  if  the  parties  do  not  choose 
to  contract  according  to  the  established  rule,  they  are  at 
liberty  between  themselves  to  vary  it    This  case  is  stripped 
of  every  authority.   There  is  no  case  or  practice  in  pointi 
and,  therefore,  we  must  argue  from  the  general  principles 
applicable  to  all  policies  of  insurance.   And,  I  take  it,  there 
are  two  general  rules  established  applicable  to  this  question. 
The  first  is,  that  where  the  risk  has  not  been  run,  whether 
owing  to  the  fault,  pleasure,  or  will  of  the  assured,  or  to  any 
other  cause,  the  premium  shall  be  returned ;  because  a  policy 
is  a  contract  of  indemnity.   The  underwriter  receives  a  pre- 
mium for  running  the  risk  of  indemnifying  the  assured,  and, 
whatever  cause  it  be  owing  to,  if  he  does  not  run  the  risk, 
the  consideration  for  which  the  premium  or  money  was  pat 
into  his  hands  fails,  and  therefore  he  ought  to  return  it. 
2.  Where  the        Secondly,  another  rule  is,  that  if  the  risk  of  the  contract 
^mrawd*        indemnity  has  once  commenced,  there  shall  be  no  appor- 
there  shaU  be   tionment  or  return  afterwards.   For  though  the  premium  is 
]^nt  or'^arn  estimated,  and  the  risk  upon  the  nature  and  length  of  the 
of  premianu     voyage,  yet  though  it  be  only  for  twenty-four  hours,  or  less, 
the  risk  is  run :  the  contract  is  for  the  whole  entire  risk,  and 
no  part  of  the  consideration  shall  be  returned ;  and  yet  it  is  as 
easy  to  apportion  for  the  length  of  the  voyage  as  it  is  for  the 
time.    If  a  ship  had  been  insured  to  the  East  IncUes,  agree- 
ably to  the  terms  of  the  policy  in  this  case,  and  had  been 
taken,  twenty-four  hours  after  the  risk  was  begun,  by  an 
American  captor,  there  is  not  a  colour  to  say  that  there 
should  have  been  a  return  of  premium.    So  much,  then,  is 
clear,  and  perfectly  agreeable  to  the  ground  of  determination 
of  Stevenson  v.  Snow  (a).    For  in  that  case  the  intention  of 


(a)  3  Burr.  1237. 
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the  parties,  the  nature  of  the  contract,  and  the  consequences  Case  of 

of  it,  spoke  two  insurances  and  a  division  between  them. 

The  first  object  of  the  insurance  was  from  London  to  Hali' 

fax  ;  but  if  the  ship  did  not  depart  from  Portsmouth  with  ▼oya^e  fipom* 

,       .11  .        11-  .1       1  London  to 

convoy  (particularly  nammg  the  ship  appomted  to  be  con-  Halifax  was 
voy),  then  there  was  to  be  no  contract  from  London  to  Halu  J^S^ncy*** 
fax.  Why,  then,  the  parties  have  said,  *  We  make  a  contract  p^^^JJJ^^^™" 
from  London  to  Halifax^  but,  on  a  certain  contingency,  it  with  a  convoy 
shall  only  be  a  contract  from  London  to  Portsmouth:  that  nam^)fw^^ch 
contingency  not  happening,  reduced  it,  in  fact,  to  a  contract  ^idnofha^n. 
from  London  to  Portsmouth  only.   The  whole  argument  And  it  was 
turned  upon  that  distinction.    Let  us  see,  then,  what  the  assurer  was 
agreement  of  the  parties  is  in  the  present  case.  They  might  ^^n*^n^  ^ 
have  insured  from  two  months  to  two  months,  if  they  thought  ^J^^^j^"*^ 
proper  so  to  do,  but  the  fact  is  they  have  made  no  division  ^nuom. 
of  time  at  all;  but  the  contract  entered  into  is  one  entire  j^^muis? 
contract  from  the  1 9th  August,  1776,  to  the  19th  August,  h^nNoT**' 
1777,  which  is  the  same  as  if  it  had  been  said  by  the  assured,  I76i. 
^If  you,  the  underwriter,  will  insure  me  for  twelve  months, 
I  will  give  you  an  entire  sum ;  but  I  will  not  have  any  appor- 
tionment.'   The  ship  sails,  and  the  underwriter  runs  the 
risk  for  two  months.    No  part  of  the  premium  shall  be 
returned.    I  cannot  say  if  there  had  been  a  recapture  within 
the  twelve  months  that  the  policy  would  not  have  revived." 

Aston,  Willes,  and  Ashurst,  Justices,  were  of  the  same 
opmion;  and  a  nonsuit  was  entered  (a). 

In  the  case  of  Oom  and  others  v.  Bruce  (i),  where  an 
insurance  had  been  made  on  goods  at  and  from  a  port  in 
Russia  to  London,''  by  an  agent  residing  here,  for  a  Russian 
subject  abroad,  which  insurance  was,  in  fact,  made  after  the 
commencement  of  hostilities  by  Russia  against  this  country, 
but  before  the  knowledge  of  it  here,  and  after  the  ship  had 
sailed,  and  had  been  seized  and  confiscated  :  it  was  held  that 
the  policy  was  void  in  its  inception ;  but  Lord  EUenborough, 

(a)  In  this  case  the  ship  was    in  ahout  two  months  after  she 
warranted  "  free  of  American  cap-    sailed  by  an  American  privateer, 
ture  and  seizure."  She  was  taken       {h)  12  East,  225. 
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C.  J.y  considered  that  the  pkintiffa  were  entitled  to  recofer 
back  the  premium,  as  money  had  and  received  by  the  de- 
fendants to  their  use  without  consideration,  and  having  made 
the  insurance  without  any  consciousness  of  its  illegalitj  it 
the  time ;  and  the  plaintiff  accordingly  recovered  for  the 
amount.  A  motion  was  afterwards  made  to  set  the  verdict 
aside,  and  to  enter  a  nonsuit 

Lord  Ettenborough,  C.  J.,  said.— Without  doubt,  if  the 
party  making  the  insurance  know  it  to  be  illegal  at  the  time 
he  could  recover ;  but  here  the  plaintiffs  had  no  knowledge 
of  the  commencement  of  hostilities  by  Russia  when  diej 
made  the  insurance,  and  therefore  no  fault  is  imputable  to 
them  for  entering  into  the  contract:  they  could  never  hare 
derived  any  benefit." 

Le  Blanc^  J. — The  period  to  look  to,  as  to  the  legality 
of  the  contract,  is  the  time  when  it  was  made ;  and  then  the 
subjects  of  Russia  had  become  enemies  of  this  country,  and 
it  was  no  longer  competent  to  the  subjects  of  this  country  to 
enter  into  such  a  contract.  But  no  blame  attaches  to  the 
plaintiffs,  who  were  ignorant  of  the  fact  at  the  time,  and 
therefore  they  are  entitled  to  a  return  of  premium. 

In  the  case  of  Furtado  v.  Rogers  (a),  which  was  fuDy 
treated  in  a  previous  part  of  this  Treatise  (6).  Lord  Ahanltji, 
who  delivered  the  judgment,  says  at  the  close  of  it,  ^  The 
plaintiff  is  not  entitled  to  a  return  of  premium  because  the 
contract  was  legal  at  the  time  the  risk  commenced,  and  was 
a  good  insurance  against  all  other  losses,  but  that  arising  from 
capture  by  the  forces  of  Great  Britain. 

In  Henry  and  others  v.  Staniforth  (c),  which  was  an  acdoo 
on  a  policy  of  insurance  ''at  and  from  Riga  to  Great 
Britain  /'  with  a  count  for  money  had  and  received. 

Two  questions  arose  at  the  trial  before  Lord  Ellenboromgk^ 
C.  J.,  Mich.  Term,  56  Geo.  3. 

1st.  Whether  the  voyage  was  properly  legalised,  this 
country  having  been  then  at  war  with  Russia  ? 


(a)  3  B.  &  P.  191.  {b)  Ante,  p.  655.  (c)  4  Camp.  369. 
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Snd.   Whether  the  premium  could  be  recovered  back  ? 

Lord  Ellenborough. — "  I  think  it  is  impossible  to  say  that 
thb  adventure  which  commenced  on  the  10th  September^  was 
legaliased  by  a  license  dated  the  7th  October,  to  remain  six 
months  from  the  date  thereof."  But  I  am  of  opinion  that  the 
underwriters  have  no  right  to  retain  the  premium.  Here  no 
contravention  of  the  law  was  meditated  by  any  of  the  parties 
concerned.  If  the  voyage  had  been  retarded,  or  the  license 
but  a  short  time,  all  would  have  been  right.  On  the  20th  of 
November,  it  was  not  known  in  London  when  the  ship  sailed 
from  JRiga,  and  the  policy  was  made  under  an  ignorance  of 
the  facts.  The  risk  was  believed  to  be  legal  The  under- 
writers have  not  succeeded  to  shew  that  they  have  committed 
any  crime  in  receiving  the  premium,  and,  therefore,  they  must 
restore  it  to  the  assured,  who  have  failed  in  obtaining  the 
indemnity  which  it  was  meant  to  purchase. 

Verdict  accordingly,  confirmed  afterwards  by  the  Court  of 
IUng*8  Bench. 

Also  in  the  case  of  Routh  v.  Thompson  (a),  which  has 
already  been  treated  of  in  this  Treatise  on  a  different  subject. 
Lord  Ettenboroughf  C.  J.,  at  the  conclusion  of  his  judgment, 
says, "  The  question  then  arises,  whether  the  plaintiff  has  any 
right  to  recover  back  the  premium?  and  as  there  was  no 
fraud  in  the  captors  in  making  the  insurance ;  as  there  was 
no  illegality  in  the  voyage  or  insurance;  and  as  the  resistance 
of  the  underwriters  to  the  claim  upon  the  policy  proceeds  on 
the  ground  that  there  was  no  risk,  the  plaintiff  is  entitled  to 
his  premium,  and  the  verdict  be  entered  accordingly. 

In  the  case  oi'Lowry  and  others  v.  Bourdieu  (6),  which  has 
been  stated  fully  at  a  previous  part  of  this  Treatise  (c),  to 
which  the  reader  is  referred  to  for  Lord  MansfiekTs  judg- 
ment, and  where  the  insurance  was  on  the  captain's  bond  to 
the  plaintiff,  which  was  held  to  be  a  wagering  policy,  and 
void  by  the  act  19  Geo.  2 ;  it  was  likewise  held  that  the  risk 
having  been  run  the  assured  could  not  recover  back  the 
premium. 

(a)  11  East,  428,  ante,  p.  57.  (c)  Ante,  p.  72. 

(jb)  Doug.  468. 
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In  the  case  of  HasteUm  w.  Jmebem  {a\  Jodge  TUMmlr 

says^  If  two  parties  enter  into  an  illegal  contract,  and 
money  is  paid  upon  it  by  one  to  the  other,  that  money  may 
be  recovered  back  before  the  execution  of  the  contract  but 
not  afterwards." 

The  Court,  in  the  case  of  Lowry  v.  Bourdieu^  proceeded 
upon  the  distinction  between  contracts  executed  and  ezeoi- 
tory,  although  it  must  be  confessed,  that  the  case  about 
to  be  quoted,  which  was  only  decided  suddenly  at  nitiprhUf 
is  a  good  deal  shaken  by  the  subsequent  decision  of  Andree 
V.  Fletcher  (b). 

It  was  an  action  in  the  case  of  Wharton  v.  De  la 
Rive  (c),  brought  upon  two  wagers;  one  of  26L  5s.  to 
100/.,  and  the  other  13/.  2s.  6d.  to  30/.,  that  the  colonies  of 
North  America  would  be  admitted  or  acknowledged  inde- 
pendent states,  by  some  public  official  act  or  instrument  made 
or  executed,  on  the  part  of  the  King  or  government  of  Fraaee, 
at  some  time  on  or  between  the  1st  February  and  the  Ist  of 
April,  1778,  both  days  inclusive.  The  defendant  pleaded  jmni 
assumpsit.  Upon  the  opening  of  this  case,  Liord  Mansjidd 
directed  the  plaintiff  to  be  nonsuited.  But  the  eounsd  for 
the  plaintiff  insisted,  that  he  was  entitled  to  a  verdict  for  tiie 
premium  on  the  general  count  in  the  declaration,  for  money 
had  and  received  to  his  use,  which  his  Lordship  permitted,  oo 
the  ground  of  the  contract  being  void,  and  of  the  defendant 
having  money  in  his  hands,  which  he  ought  not  to  retain. 
For  the  defendant,  it  was  said,  that  he  was  entitled  to  keep 
the  premium  :  and  the  case  of  Lowry  v.  Baurdieu  was  cited; 
but  Lord  Mansfield  thought  it  did  not  apply,  as  in  that  case 
the  risk  had  been  run.  The  point  there  decided  was,  that 
an  insurance  being  made  without  interest,  and  the  preminm 
paid,  the  insured  shall  not  recover  back  the  premium  after  die 
ship  has  arrived  safe.  And  this  upon  the  distincticm,  that 
the  contract,  though  not  a  legal  one,  was  executed  before  the 
relief  was  applied  for,  and  no  longer  executory. 

(a)  8  B.  &  C.  227.    See  Patersoa       (6)  3  T.  R.  266. 
V.  Powell,  9  Bing.  320.   Roebuck       (c)  Mich.  Vac.  1782,  at  Gniki 
V.  HamertoD,  Cowp.  737*  Park  Ins.  780. 
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In  another  case  of  Mackenzie  and  others  v.  Dtf^  {a),  the 
assured,  having  been  nonsuited  at  the  trial,  on  the  ground 
that  the  goods  insured  were  prohibited,  and  that  the  ship- 
ment of  them,  under  the  circumstances  disclosed,  was  a 
yiolation  of  the  acts  of  navigation,  insisted  that  they  were 
entitled  to  a  return  of  premium,  and  a  motion  was  made 
to  set  aside  the  nonsuit.  Had  this  case  proceeded,  a 
decision  of  the  precise  question,  whether  the  premium 
is  recoverable  in  cases  of  insurance  effected  contrary  to 
the  statute  law  of  the  realm,  without  reference  to  the  dis- 
tinction between  contracts  executed  and  executory,  would 
probably  have  been  obtained;  but  unfortunately  the  rule 
was  discharged  upon  a  collateral  point,  and  the  main  question, 
therefore,  remained  undecided. 

And  in  another  case  of  Vandyck  v.  Heuntt  (6),  the  Court  Where  A 
of  King's  Bench,  after  a  consideration  of  all  the  cases,  been'piadraa 
held,  that  where  a  premium  had  been  paid  on  a  policy 
to  cover  a  trading  with  the  enemy,  though  the  insurance  the  enemy, 
was  void  and  the  underwriters  not  compellable  to  pay  the  ^l^lance  was 
loss,  it  could  not  be  recovered  back.  m\^^T 

Lord  Kenyon,  in  giving  judgment,  observed  that  it  was  ^^""^J^^ 
impossible  to  distinguish  this  case  from  the  common  one  of 
a  smuggling  transaction.  Where  the  vendor  assists  the  vendee 
in  running  the  goods  to  evade  the  laws  of  the  country,  he 
cannot  recover  back  the  goods  themselves,  or  the  value  of 
them.  The  rule  has  been  settled  at  all  times,  that  where 
both  parties  are  in  pari  delicto f  which  is  the  case  here,j90^tor 
est  conditio  possidentis. 

In  the  case  of  Morck  and  Another  v.  jlbel^  (c)  a  foreigner  Wben  a  pre- 
having  made  an  insurance  upon  a  Danish  ship  at  and  from  ^]^^ 
Bengal  {in  which  province  there  are  some  Danish  settlements)  * 
to  Copenhagen,  and  the  ship  having  loaded  at  Calcutta,  con-  the  Brituh 
trary  to  the  Navigation  Act  of  12  Car.  S,  c.  18,  s.  1.    Lord  ^^tbe^^ 
Ahanley  and  Mr.  Justice  Rooke,  and  Mr.  Justice  Chambre,  JJ^TSough 

(a)  B.  R.  HiLTerm,  1799.  Park  ante,  p.  644. 

Ins.  780.  (c)  3  B.  &  P.  35. 

ib)  1  East,  96.  See  Potts  o.  Bell, 
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the  assured  be 
a  foreigner,  for 
he  is  to  be 
assumed  cog- 
nisant of  the 
law. 


So  where  an 
insurance  was 
made  in  Tiola- 
tion  of  the 
Narigation 
Acts,  it  was 
held  that  the 
premium  could 
not  be  recover- 
ed back. 


But  where  a 
policy  is  Tmd 
on  the  ground 
that  the  sub- 
ject-matter is 
not  insurable, 
the  assured 
may  recover 
the  premium. 


relied  upon  the  cases  of  Andree  v.  Fletcher ,  and  Vamdyek  y. 
Hewitti  (a)  and  laid  down  the  principle  of  their  dedaon 
against  the  assured's  right  to  recover  the  premium,  as  ex- 
tracted from  all  the  cases,  to  be,  that  no  man  can  come  into  a 
British  Court  of  Justice  to  seek  the  assistance  of  the  law, 
when  he  founds  his  claim  upon  a  contravention  of  the  BriUA 
laws.  And  a  distinction  having  been  attempted  at  the  Bar, 
on  the  ground  bf  the  party  interested  being  a  foreigner,  it  wai 
answered,  that  that  could  make  no  difierence,  as  the  Narigi- 
tion  Laws  were  particularly  aimed  against  foreigners;  and 
that  we  ought  not  to  relax  the  rigour  of  our  great  policical 
regulations  in  favour  of  foreigners  offending  against  theot 

So  again  in  the  case  Lubbock  v.  Potis{b\  where  an  in- 
surance on  colonial  produce  from  the  British  West  I$uBei  to 
Gibraltar  was  holden  to  be  void,  as  a  violation  of  the  acts  of 
navigation,  the  Court  of  King's  Bench,  consisting  of  Lord 
Ellenborough,  and  Judges  Grose,  Lawrence,  and  Le  Bkme, 
relying  on  all  the  above  cases,  which  were  quoted  from  die 
Bar,  decided  that  the  premium  could  not  be  recovered. 

But  where  the  policy  is  void,  merely  because  the  insurance 
is  made  upon  a  subject-matter,  not  insurable,  as  for  ?piftii"f», 
upon  money  advanced  to  the  captain  abroad,  the  assured  maj 
recover  the  premium,  Siffken  v.  Allnutt{c) 

So  in  a  case  of  Hunter  v.  Wright  (</),  which  was  an  in- 
surance on  a  ship  for  a  year,  in  which  the  underwriter  stipn- 
lated  to  return  a  part  of  the  premium,  if  sold  or  laid  up» 
for  every  uncommenced  month.*'  Lord  Teniertlen  held,  tbat 
where  the  vessel  had  been  laid  up  for  several  months  within 
the  year,  but  was  employed  again  within  the  year,  that  was 
not  such  a  laying  up  as  to  entitle  the  assured  to  a  return  of 
premium. 


(a)  Ante,  p.  763. 

(6)  7  East,  449.   Ante,  p.  659. 

(c)  1  M.  &  S.  39.  In  the  case  of 
Hogg  V.  Horner,  ante,  p.  241,  Lord 
Kenyon  being  of  opinion  that  there 
was  a  deviation,  it  was  insisted  that 
the  assured  had  a  right  to  return 


of  premium;  but  Lord  Kemjm 
thought  there  was  an  inceptiae  of 
the  risk  "at,"  and  the  contzict 
being  entire,  there  could  be  no  re- 
turn of  premium. 
id)  10  B.&  C.  714. 
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In  another  case  of  Loraine  Th(mlinson{a)t  the  Court  of 
King's  Bench  adopted  the  same  rule  of  decision^  where  the 
ship  was  insured  for  twelve  months^  and  the  risk  ceased  at 
the  end  of  two.  A  distinction  was  attempted  to  be  made, 
because  in  this  case,  the  whole  premium  182.  was  acknow- 
ledged to  be  received  from  the  insured  at  the  rate  of  fifteen 
shillings  per  month :  and  this  it  was  insbted^  evidently  shewed 
the  parties  intended  the  risk  to  continue  only  from  month  to 
month.  This  objection  was^  however  overruled :  the  Court 
being  of  opinion,  that  the  case  of  Tyrie  v.  Fletcher{b)  decided 
this;  and  that  the  \Ss.  per  month  was  only  a  mode  of  com- 
puting the  gross  sum.  The  case  was  in  substance  as  follows: 

It  was  an  action  tried  before  Lord  Loughborough,  at  the  A  lUp  inrared 
assizes  for  the  county  of  Northumberland,  in  which  the  ^^^^ 
plaintiff  declared,— That  the  defendant,  in  consideration  that  JJ^^^^^*** 
the  plaintiff  at  his  request  had  underwritten  several  policies  within  two 

.  i»  monthi.  The 

of  msurance  as  to  certam  sums  of  money  therem  subscnbea  preminm  was 
against  his  name,  on  the  ships,  merchandises,  and  other 
things  therein  respectively  specified,  without  receiving  the  ^  ^J^^^ 
full  premiums  therein  mentioned,  undertook  and  promised  to  rate  of  16*. 


pay  the  plaintiff  so  much  money,  as  the  premiums  therein      j^^i^  ^ 
mentioned  to  be  paid  to  him  amounted  to,  with  an  averment  ^^^^^^^ 
that  they  amounted  to  402.  There  was  another  count  for  40/.  the  grots  turn, 

and  that  there 

for  money  had  and  received  by  the  defendant  to  the  plaintiff's  was  to  be  no 
use.  The  defendant  pleaded  non  assumpsit  as  to  all,  except  ^^u^. 
the  sum  of  3/.,  upon  which  plea  issue  was  joined ;  and  as  to 
the  SL,  he  pleaded  a  tender,  and  paid  that  sum  into  Court 
Upon  the  plea  of  tender,  issue  also  was  joined.  The  jury 
found  a  verdict  for  the  defendant  upon  the  tender,  and  for 
the  plaintiff  upon  the  other  issue,  for  the  sum  of  15/.  subject 
to  the  opinion  of  the  Court,  whether  he.  was  entitled  to  recover 
that  sum  of  15/.  or  the  sum  of  S/.  only,  upon  a  case  which 
stated  in  effect,  as  follows :  The  plaintiff  had  underwritten 
SOO/.  on  a  policy  effected  at  Newcastle,  (which  was  set  forth 
verbatim  in  the  case,)  whereby  the  ship  the  ChoUeford  was 


(a)  Doug.  585. 


{fi)  Ante,  p.  757. 
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insured  against  capture  by  the  enemy  fcr  twehe  months,  in 
the  coasting  trade  between  LMk  and  the  Ideqf  Wight;  be- 
ginning the  ISth  of  March,  1779,  and  ending  the  ISth  of  the 
same  month,  1780.  In  the  body  of  the  policy  it  was  stated, 
That  the  assurers  confessed  themselves  paid  the  consideia* 
tion  due  unto  them  by  the  assured,  at  and  after  the  rate  of 
15#.  per  cent  per  month.  At  the  bottom,  opposite  to  the 
plaintiflTs  subscription,  was  written, Premium  received  16di 
of  March,  1779;^  and  on  the  back  was  indorsed,  **Neu>cattk, 
15th  of  March,  1779.  Mr.  John  Gaul  Thomlintan,  on  hit 
ship  the  ChoUeford,  himself  master,  for  twelve  months,  in 
the  coasting  trade,  at  and  between  LeUh  and  the  Ide 
Wight,  beginning  the  ISth  of  March,  1779,  and  ending  the 
12th  of  March,  1780.  Enemy  only.  At  15#.  per  cent  per 
month,  18/.**  The  premium  was  not  paid,  though  expressed 
in  the  policy  to  have  been  paid,  it  being  the  usage  in  New- 
castk  not  to  pay  the  premium  at  the  time  of  making  the  in- 
surance :  but  at  various  times  after  the  policies  are  effected, 
and  sometimes,  not  till  twelve  months  after.  The  sifip  wai 
lost  in  a  storm,  within  the  first  two  of  the  twelve  months  for 
which  the  insurance  was  made,  and  the  defendant  tendered 
to  the  plaintiff*  SI.  as  the  premium  for  two  months.  The  esse 
then  states  contradictory  evidence  given  by  witnesses  on  both 
sides,  as  to  what  had  been  done  at  Newcastle  in  similar  cases: 
but  which  I  forbear  to  set  down ;  because  the  Court  of  King's 
Bench  was  afterwards  of  opinion,  that  it  ought  not  to  hate 
been  received. 

After  the  counsel  for  the  defendant  had  been  heard,  the 
plaintiff* 's  counsel  was  prevented  by  the  Court  from  pro- 
ceeding, 

Lord  Mansfield. — "  This  is  a  mere  question  of  con- 
struction on  the  face  of  the  instrument,  and  therefore  parol 
evidence  should  not  have  been  admitted  to  explain  it  It  is 
an  insurance  for  twelve  months,  for  one  gross  sum  of  18/. 
They  have  calculated  this  sum  to  be  at  the  rate  of  15s.  per 
month.  But  what  was  to  be  paid  down?  Not  15s.  for  the 
first  month,  and  so  from  month  to  month ;  but  18/.  at  once. 
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Two  cases  have  been  mentioned.  Stevenson  v.  Snow  was 
decided  on  the  ground  of  there  being  two  voyages.  Tyrie 
T.  Fletcher  is  directly  in  point  against  the  defendant  (a). 
There  are  two  principles  in  these  cases — Ist,  If  the  risk  has 
never  begun,  the  whole  premium  is  to  be  returned,  because 
there  was  no  consideration ;  Sndly,  When  the  risk  has  begun 
there  shall  never  be  a  return,  although  the  ship  should  be 
taken  in  twenty-four  hours." 

The  rest  of  the  Court  concurred,  and  the  postea  was  deli* 
vered  to  the  plaintiff. 

A  rule  had  been  obtained  to  show  cause  why  there  should 
not  be  a  new  trial  in  a  case,  which  had  come  on  before  Lord 
Mansfield  at  Cruildhall,  when  the  jury  found  a  verdict  for  the 
defendant,  Bermon  v.  Woodbridge  (6).  The  case  was  this : 
It  was  an  action  on  a  policy  of  insurance,  on  the  French  ship 
Le  Pactole,  and  her  cargo,  and  the  voyage  was  described  in 
the  policy  in  the  following  words :  At  and  from  Honjleur 
to  the  coast  of  Angola^  during  her  stay  and  trade  there,  at 
and  from  thence  to  her  port  or  ports  of  discharge  in  St. 
DomingOf  and  at  and  from  St.  Domingo  back  to  Honjleur P 
The  clause  respecting  the  premium  was  as  follows :  "  Slaves 
valued  at  eight  hundred  livres  Toumois  per  head ;  the  ship 
at  1,450/.  sterling;  other  goods,  &c.,  as  interest  may  appear, 
at  a  premium  of  eleven  per  cent*'  The  ship  sailed  to  Angola^ 
and  from  thence,  after  staying  some  time  there,  to  the  West 
Indies,  On  her  way  to  Angola  she  put  in  at  Cayenne^  on 
the  coast  of  America^  and  from  Cayenne  went  to  Martinicog 
confessedly  out  of  the  way  to  St.  Domingo.  In  this  cause 
the  first  question  was  a  question  of  fact,  not  material  to  our 
present  inquiry,  viz..  Whether  the  course  taken  was  a  devia- 
tion, or  not,  from  the  voyage  insured  ?  After  all  the  evidence 
had  been  heard,  the  jury  thought  it  was,  and  accordingly 
found  a  verdict  for  the  defendant.  Upon  their  declaring  this 
opinion,  the  counsel  for  the  plaintiff  insisted,  that  as  there 
was  a  count  in  the  declaration  for  money  had  and  received* 


(a)  Ante,  j^.  757. 


(6)  Doug.  781. 
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the  voyage  insured  ought  to  be  considered  as  composed  of 
three  distinct  parts  or  voyages,  namely,  frmn  Homjkitr  to 
Angola  f  2ndly,  from  Angola  to  Si.  Dammgo;  and  Srdly, 
from  Si.  Domingo  to  Honfleur;  and  that,  as  the  voyage  irai 
St.  Domingo  to  Honfleur  had  never  commenced,  the  pmiimi 
ought  to  be  apportioned,  and  a  return  made  of  that  part 
which  was  paid  to  insure  the  risk  from  Si.  Domingo  to  Hm^^ 
fleur.  Lord  Mansfield  took  the  opinion  of  the  jury  upoo 
that  point  also;  and  they  were  clear  there  ought  to  be  no 
return*  Next  day,  however,  his  Lordship  said,  he  hsd 
turned  that  question  in  his  mind,  and  that  he  entertained 
some  doubts  upon  it,  and  as  it  was  a  question  of  hiw,  desiied 
Mr.  Lee  to  move  a  new  trial  that  ground.  It  was,  how- 
ever, afterwards  moved  on  both  grounds,  namely.  On  the 
question  of  fact,  whether  the  deviation  was  wiliul  t  and  flodlj, 
On  the  question  of  law,  whether,  supposing  it  wilful,  dieie 
ought  to  be  a  return  of  premium? — These  questions  veic 
fully  discussed  by  three  advocates  on  each  aide ;  and  die 
Court  also  took  time  to  deliberate  upon  them ;  after  wlaA 
the  Lord  Chief  Justice  delivered  the  unanimous  opinioo  of 
the  whole  Court. 

Lord  Mansfield,  after  stating  that,  upon  the  question  of 
fact,  they  were  perfectly  satisfied  with  the  verdict  of  the  jtiryf 
proceeded  thus :  If,  however,  the  plaintiff  should  sucoeed 
on  the  second  point,  the  determination  would  virtuaDy  allow 
him  a  new  trial  on  the  whole  of  the  cause,  because  no  spedil 
case  was  reserved.  But,  on  the  fullest  consideration,  sad 
after  looking  into  all  the  cases  (though  my  opimon  hsi 
fluctuated),  we  are  now  all  clearly  of  opinion,  that  there  ought 
not  to  be  any  return.  The  question  depends  upon  this: 
Whether  the  policy  contains  one  entire  risk  on  one  voyage^ 
or  whether  it  is  to  be  split  into  six  different  riskat  for,  bj 
splitting  the  words,  and  taking  at**  and  from"*  separatdj 
it  will  make  six,  viz.,  1st,  At  Honfleur ;  2d,  From  Honfiewr  to 
Angola;  Sd,  At  Angola,  &c.  The  principles  are  dear. 
Where  the  risk  has  never  begun,  there  must  be  a  return  of 
premium ;  and  if  the  voyages,  in  this  case,  are  distinct,  the 


SECT.  IV.]  Of  Beturn  of  Premium. 


769 


riak  from  St  Domingo  to  Honfleur  never  began.  On  the 
other  bandy  if  the  risk  has  once  begun,  you  cannot  sever 
k,  and  apportion  the  premium.  In  an  insurance  upon  a  life, 
with  the  common  exceptions  of  suicide,  and  the  hands  of 
justice,  if  the  party  commit  suicide,  or  is  executed  in  twenty- 
four  hours,  there  shall  be  no  return.  The  case  is  the  same 
if  a  voyage  insured  is  once  begun.  Is  this  one  entire  risk? 
The  insured  and  insurers  consider  the  premium  as  an  entire 
sum  for  the  whole,  without  division :  it  is  estimated  on  the 
whole  at  1 1/.  per  cent.  And,  which  is  extremely  material, 
Ihere  is  no  where  any  contingency,  at  any  period,  out  or 
faqpae,  mentioned  in  the  policy,  which  happening  or  not  hap- 
pening, is  to  put  an  end  to  the  insurance.  The  argument 
must  be,  that,  if  the  ship  had  been  taken  between  Honfleur 
and  Angola^  there  must  have  been  a  return.  By  an  implied 
warranty,  every  ship  must  be  seaworthy  when  she  first  sails 
on  the  voyage  insured,  but  she  need  not  continue  so  through- 
out the  voyage;  so  that,  if  this  is  one  entire  voyage,  if  the 
ship  was  seaworthy  when  she  left  Honfleur^  the  under- 
writers would  have  been  liable,  though  she  had  not  been  so 
at  Angola,  &c. ;  but  according  to  the  construction  contended 
for  on  behalf  of  the  plaintiff,  she  must  have  been  seaworthy, 
not  only  at  her  departure  from  Honfleur,  but  also  when  she 
sailed  from  Angola,  and  when  she  sailed  from  St.  Domingo. 
The  cases  o{  Stevenson  v.  Snow  (a),  and  Bond  v.  Nutt  (6),  were 
quite  different  from  this.  They  depended  upon  this,  that 
there  was  a  contingency  specified  in  the  policy,  upon  the  not 
happening  of  which  the  insurance  would  cease.  In  Stevenson 
T.  Snow,  it  depended  on  the  contingency  of  the  ship  sailing 
with  convoy  from  Portsmouth,  whether  there  should  be  an 
faisarance  from  that  place.  This  necessarily  divided  the  risk, 
and  made  two  voyages.  In  Bond  v.  Nuti,  it  was  held, 
that  there  were  two  risks,  upon  the  same  principle.  ''At 
Jamtdea^  was  one ;  the  other,  viz.  the  (isk  from  Jamaica!^ 
depended  on  the  contingency  of  the  ship  having  sailed  on  or 


(s)  Ante,  p.  759.  Qf)  Ante,  p.  672. 
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before  the  1st  of  August:  that  was  a  condition  precedent  to 
the  insurance  on  the  voyage  from  Jamaica  to  London,  The 
two  cases  of  Tyrie  v.  Fletcher  (a),  and  Loraine  Thow^n- 
son  (b\  are  very  strong,  for,  if  you  could  apportion  the  pre- 
mium in  any  case,  it  would  be  in  insurances  upon  time. 
Therefore,  on  very  full  consideration,  we  think  this  one  entire 
risk,  one  voyage,  and  that  there  can  be  no  return  of  pre- 
mium."  The  rule  was  discharged. 

In  the  case  of  Meyer  v.  Gregson  (c),  which  was  an  actioD 
for  return  of  premium,  tried  before  Mr.  Justice  WiUes,  on  the 
Northern  Circuit,  where  a  verdict  had  been  given  for  the 
plaintiff,  upon  a  motion  to  set  aside  the  verdict,  and  to  eo|er 
a  nonsuit,  a  decision,  similar  to  that  of  Berman  t.  Waoi- 
bridge  was  made.  The  insurance  was  at  and  from  Jamaiea 
to  Liverpool^  warranted  to  sail  on  or  before  the  1st  of  Augiat, 
premium  twenty  guineas  per  cent,  to  return  eight,  if  die 
sailed  with  convoy."  The  ship  did  not  sail  till  September, 
and  was  lost  The  jury  apportioned  the  premium,  and  gaie 
the  plaintiff  a  verdict  for  eight  guineas,  the  defendant  havng 
paid  eight  for  the  convoy  into  Court,  which  was  alloiriiv 
four  for  the  risk  run  by  the  defendant  at  Jamaica. 

Lord  Mansfield. — "  It  would  be  endless  to  go  bto  ii^ 
quiries  about  the  risk  at  Jamaica.  It  appears  on  the 
evidence  to  be  different  on  different  sides  of  the  island. 
Besides  the  parties  have  divided  the  risk,  with  respect  to 
convoy;  for  it  is  a  premium  of  twenty  guineas  to  return 
eight,  if  she  sail  with  convoy:  but  there  is  an  absolute  wa^ 
ranty  as  to  the  sailing,  and  nothing  said  of  the  premium.* 

Mr.  Justice  WiUes  thought  the  premium  should  be  tp- 
portioned. 

Mr.  Justice  Ashurst  and  Mr.  Justice  BuUer  agreed  with 
Lord  Mansfield,  the  latter  observing,  that  as  the  parties  haie 
not  considered  it  as  two  risks,  nor  estimated  the  risk  at 
Jamaica,  the  Court  cannot  do  it  for  them.    In  all  the 


(a)  Ante,  p.  767. 
(6)  Ante,  p.  766. 


(c)  B.  R.  Easter  T.  24  Geo.  3. 
Park  Ins.  795. 
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insurances  from  Jamaica^  the  policy  runs  "  at  and  from,"  and 
though  in  many  instances,  the  voyage  has  not  begun,  yet 
there  never  was  an  idea  of  the  premium  being  returned,  and 
.  that  no  usage  was  found  by  the  jury.  The  rule  for  entering 
the  judgment  of  nonsuit  was  made  absolute. 

In  another  case  of  Gale  v.  MacheU{a),  upon  an  insurance 
at  and  from  any  port  or  ports  in  Jamaica  to  London,  fol- 
lowing and  commencing  on  her  first  arrival  there,  warranted 
to  sail  with  convoy  from  the  place  of  rendezvous  to  Great 
Britain,^  the  same  questions  were  again  agitated.  But  as 
the  counsel  differed  upon  the  evidence  given  at  the  trial,  the 
main  question  was  not  fully  discussed  by  the  Court,  but  was 
sent  back  to  a  new  trial. 

And  in  the  case  of  Long  v.  AUen  (6),  which  was  an  action  for 
a  return  of  the  premium.    The  policy  was  ''at  and  from  Where  the 

policy  wss  "  ttt 

Jamaica  to  London,  warranted  to  depart  with  convoy  for  imdfromJa. 
the  voyage,  and  to  sail  on  or  before  the  1st  of  August,  upon 
ffoods  on  board  a  ship  called  the  Jamaica,  at  a  premium  of  ^  ^^P^ 

,  ,        ,  convoj  for  the 

twelve  guineas  per  cent."   The  ship  sailed  from  Jamaica  to  voyage  and  to 
London  on  the  Slst  July,  1782,  but  without  any  convoy  beforaUieist 
for  the  voyage.    At  the  trial  before  Lord  Mansfield,  the  jury  ^Jip  *2ii"ed 
found  a  Verdict  for  the  plaintiff,  subject  to  the  opinion  of  the  the  31st.  with- 
Court  upon  a  case  stating  the  facts  already  mentioned.    In  ^d^e^my 
addition  to  which  they  expressly  find,  that  it  is  "  the  constant  [^"^V^'* 


and  invariable  usase  in  an  insurance  at  and  from  Jamaica  there  was  a 

-  .  ,  usage  to  return 

to  London,  warranted  to  depart  with  convoy,  or  to  sail  on  or  the  premium 

before  the  1st  of  August,  when  the  ship  does  not  depart  with  baffp^r^t^ 
convoy,  or  sails  after  the  1st  of  August,  to  return  the  premium,  ^"^^,^1^® 
deducting  one-half  per  cent"  tookt^caae 
LfOrd  Mansfield. — "An  insurance  being  on  goods  war-  general nUe. 
ranted  to  depart  with  convoy,  the  ship  sails  without  convoy, 
and  an  action  is  brought  to  recover  the  premium.   The  law 
is  clear,  that  if  the  risk  be  commenced,  there  shall  be  no  re- 
turn.   Hence  questions  arise  of  distinct  risks  insured  by  one 
policy  or  instrument.  My  opinion  has  been  to  divide  the  risks. 

(a)  B.  R.  East  25  Geo.  3.   Park  Ins.  797. 
(6)  B.  R.  East.  T.  25  Creo.  3.  Id. 
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I  am  aware  that  there  are  great  difficulties  in  the  waj  of 
apportionments^  and  therefore  the  Court  has  somedmet 
leaned  against  them.  But  where  an  express  usage  is  found 
by  the  jury,  the  difficulty  is  cured  (a).  They  offered  to  prove 
the  same  usage  as  to  the  West  Indies  in  general,  but  I  stopped 
them,  and  confined  the  OTidence  to  Jamaica.** 

The  rest  of  the  Court  concurred,  and  the  postea  was 
delivered  to  the  plaintiff. 


SECTION  V. 

OF  RB-ASSURANCB  AND  DOUBLE  ASSURANCE. 

It  is  necessary,  in  a  Treatise  which  proposes  to  treat  of  the 
principles  of  the  law  of  Marine  Insurances,  not  to  omit  aoj 
part  of  the  subject,  which  is  known  and  acknowledged  by  the 
law  of  England :  and  I,  therefore,  proceed  to  state  the  kw 
applicable  to  this  branch,  which  is  the  head  of  this  sectioa, 
of  the  subject  of  which  I  proposed  to  consider  the  principles. 
I  must,  however  remark,  in  the  outset,  that  though  the  Uw 
upon  this  subject  is  well  settled  and  established,  it  does  not 
appear  in  the  present  day,  to  hold  any  place  among  the 
questions  on  this  subject  which  constantly  are  being  brought 
under  the  consideration  of  the  Courts  of  Law ;  and  what 
proves  this  more  strongly,  is  the  fact  that  there  are  not,  I 
believe,  any  recent  cases  to  be  found  upon  the  subject.  The 
late  Mr.  Justice  Part,  whose  system  of  Marine  Insurance  ii 
the  best  guide  to  any  one  who  wishes  to  have  an  extensive 
knowledge  on  the  law  and  practice  of  Marine  Insurances ;  is 
the  last  edition  by  himself  in  1817,  does  not  mention  soft 
what  would  be  called  modern  cases  in  his  time,  and  for  a  wj 
sufficient  reason,  because  there  are  none.  Fortunately,  how- 
ever, the  principles  of  the  law  relating  to  this  subject,  were 
laid  down  by  that  great  Judge  Liord  Chief  Justice  Mansfield, 

(a)  S«e  Meyer  v,  Gregson,  mie,  p.  770. 
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to  whose  talents  and  enlarged  understanding  and  great  in- 
dustry, the  world  are  indebted  for  the  thorough  explanations 
and  illustrations  of  the  whole  of  this  subject,  conveyed  in 
language  the  most  lucid,  and  beautifully  impressive  and 
convincing  to  the  mind. 

I  shall  now  at  once  proceed  to  mention  the  important 
cases  decided  on  this  part  of  our  subject,  by  that  learned 
J  udge. 

First,  however,  I  must  refer  back  to  that  act  of  19  Geo.  8, 
c  37,  which  underwent  a  good  deal  of  discussion  in  a  previ- 
ous part  of  this  Treatise,  on  the  subject  of  'wagering  policies,' 
and  policies  on  '  interest  or  no  interest.'    Section  the  fourth,  Bj  the  fourth 
which  has  not  been  adverted  to  before,  enacts    that  it  shall  0^2,^0. 37> 

not  be  lawful  to  make  re-assurance,  unless  the  assurer  >t  i§  unlawful 

to  make  re- 

should  be  insolvent,  become  bankrupt,  or  die ;  in  either  of  assurance 
which  cases,  such  assurer,  his  executors,  administrators,  or  assurer  be  io- 
assigns,  may  make  re-assurance  to  the  amount  before  by  badkn^t^™* 
him  assured,  provided  it  be  expressed  in  the  policy  to  be  a 
re-assurance." 

Re-assurance  as  understood  by  the  law  of  England,  may  1.  Re-assur. 
be  said  to  be  a  contract  which  the  first  assurer  enters  into, 
in  order  to  relieve  himself  from  those  risks  which  he  has 
incautiously  taken,  by  throwing  them  upon  other  under- 
writers who  are  called  re-assurers."  (a)  This  practice  seems 
to  have  been  copied  in  this  country  from  many  of  the  com- 
mercial states  on  the  continent.  Many  foreign  writers  upon 
assurance  have  written  in  favour  of  it:  amongst  the  moat 
celebrated  may  be  mentioned  Le  Guidon  (6),  Roccus  (c), 
Emerigon  (d),  and  Pothier  {e).  And  the  ordinances  of  Louis 
the  Fourteenth,  adopted  and  followed  the  idea  that  prevailed 
in  France  when  the  Treatise  Le  Guidon  was  written,  and  by 
an  article  in  that  celebrated  code  of  laws  (/),  it  is  expressly 
declared,    that  it  should  be  lawful  to  the  assurers  to  make 

(a)  Park  Ins.  595.  {e)  Tit  Assur.  No.  96. 

ib)  C.  2,  art.  19.  (/)  Ord.  of  Louis  XIV.  tit.  Assur. 

(0)  De  Assecur.  nots  12.  art.  20. 

{d)  1,  art.  247. 
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re-assurance  with  other  men  of  those  effects  which  they  bad 
themselves  previously  insured." 

But  the  practice  in  England,  when  it  was  unfettered  and 
unrestrained  soon  became  pernicious  to  a  large  commercial 
nation,  and  instead  of  conferring  the  great  benefits  which 
wc^re  expected  from  them,  as  written  by  those  foreign  writers, 
were  at  length  with  their  companions  the  "  wager  policies,** 
which  were  quite  as  mischievous,  included  in  the  act  of  19 
Geo.  2,  c.  87,  which  most  effectually  put  a  stop  to  the  prac- 
tice of  wager  policies,*'  and  also  seems  by  the  restrictions  in 
the  fourth  clause  of  the  act,  very  nearly  as  well  to  have  put 
a  stop  to  the  practice  in  this  kingdom  of  re-assuring. 

This  being  premised,  and  the  enactment  being  borne  io 
mind,  I  now  proceed  to  mention  the  only  case  upon  this 
subject. 

This  clause  came  on  to  be  considered,  in  the  case  of 
Andree  v.  Fletcher  (a),  in  the  form  of  a  special  case,  by  the 
Court  of  King's  Bench,  stating  that  a  re-assurance  was 
made  by  the  defendant  on  a  French  vessel,  first  insured  by  a 
French  underwriter  at  Marseilles,  who  was  living,  and  at  the 
time  of  subscribing  the  second  policy,  was  solvent. 

The  Court  (Ashurst,  BuUer  and  Grose,  Justices),  were 
unanimously  of  opinion,  that  this  policy  was  void :  and  that 
every  re-assurance  in  this  country,  either  by  British  subjects 
or  foreigners,  on  British  or  foreign  ships,  is  void  by  the 
statute,  unless  the  first  assurer  be  insolvent,  become  bank- 
rupt, or  die. 

2.  Donbltf  A  double  insurance  is  where  an  assured*  claims  to  recei? e 
iaiuraiioe.  ^aois  instead  of  one,  or  the  same  sum  twice  over,  by 

reason  of  his  having  two  insurances  upon  the  same  goods  on 
the  same  ship.  A  double  insurance  is  not  void,  but  still  the 
assured  shall  recover  no  more  than  the  amount  of  his  k)68. 
It  being  settled  that  the  assured  can  recover  no  more  than 
his  actual  loss,  and  it  being  allowed  him  to  fix  on  which 
underwriter  he  chooses,  it  is  a  principle  of  natural  justice  that 


(a)  2  T,  R,  161. 
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the  several  insurers  should  all  of  them  contribute  in  their 

several  proportions,  to  satisfy  that  loss,  against  which  they 

have  all  insured*   These  principles  have  been  fully  settled 

to  be  law  in  cases  which  I  am  about  to  mention. 

In  the  year  1763,  in  the  case  of  Newby  v.  Reed  (a),  it  was  *^ 

held  by  Lord  Mansfield^  Chief  Justice,  and  agreed  to  be  the  ^de^a  double 

course  of  practice,  that  upon  a  double  insurance,  though  the  J^^^^i^® 

assured  is  not  entitled  to  two  satisfactions,  yet  upon  the  first  ^  whole  sum 
,  ,  .         upon  too  fint 

action  he  may  recover  the  whole  sum  insured,  and  may  leave  action,  and 

the  defendant  therein,  to  recover  a  rateable  satisfaction  from  d«f,^^d^|  to 

the  other  insurers. 

able  satiifacUoa 

Thus  also  it  was  determined  in  a  subsequent  case  at  Guild-  fromthe  others. 
kali,  of  Rogers  v.  Davis  (6).  It  was  an  action  on  a  policy 
of  insurance  on  a  ship  from  Newfoundland  to  Dominica^ 
and  from  thence  to  the  port  of  discharge  in  the  West 
Indies.  It  was  a  valued  policy  on  the  ship  and  freight; 
and  on  the  goods  as  interest  should  appear.  The  ship 
sailed  from  St.  John's  the  17th  of  December^  1775,  and 
the  plaintiff  declared  as  for  a  total  loss.  The  defendant 
underwrote  for  200/.,  and  has  paid  into  Court  124/.  This 
sum  was  paid  on  a  supposition  that  the  underwriters  on 
a  former  policy  should  bear  a  share  of  the  loss.  The 
plaintiff  had  originally  insured  at  lAverpool  on  a  voyage 
from  Newfoundland  to  Barbadoes  and  the  Leeward  Islands, 
with  an  exception  of  American  captures:  but  the  plaintiff 
afterwards,  for  the  purpose  of  securing  himself  against  cap- 
tures, and  having  altered  the  course  of  his  voyage,  made  the 
present  insurance.  The  plaintiff  now  insisted  he  was  entitled 
to  receive  the  full  amount  of  his  insurance  against  the  de- 
fendant, and  not  to  any  part  from  the  Liverpool  nndervmiers, 
because  the  voyage  not  insured  was  different  from  that 
insured  at  Liverpool.  There  was,  however,  a  verdict  for 
the  plaintiff  for  his  full  demand,  with  liberty  for  the  defendant 
to  bring  an  action  against  the  Liverpool  underwriters,  if  he 
thought  fit. 

(a)  1  Black.  416. 

(6)  Sit  in  Mich.  Vac.  17  Geo.  3,  before  Lord  Mansfield.  Park  Ins.  601. 
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Where  an  So  in  the  case  of  Davis      GiUari  (a),  an  actioB  wu 

mii^red  brought  for  money  had  and  received  to  the  use  of  the  plaintiff, 
the  under-  ^j^^  defendant  in  the  last  cause,  in  order  to  recorer 

wntera  of  the  ^  ' 

lecond  insnr-    a  Contribution  for  the  loss  which  the  plaintiff  had  been  obfiged 

ance,  the  latter  _  i  t     «     i         •  i    .      «  i 

were  held  to  pay.  It  was  agreed  by  both  parties  to  admit,  that  oo  the 
cwCT*minst"  ^^ofidon  policy  (which  was  the  subject  of  the  former  action), 
the  un£r.      ggQO/.  were  insured :  that  on  the  two  Liverpool  policies  1  lOOt 

wnters  on  the  ^  r  r 

int  policy  for  were  insured :  that  the  merchant  was  interested  to  the  amoont 
their  contribu-      g^^^     ^^^^  ^^^.^^  ZQOl.  oTi  the  freight|  and  lAQOL  on  the 

ca[go ;  that  the  plaintiff  had  paid  SOOA  loss,  and  47^  for  the 
costs.  The  question  was,  whether  the  defendant  was  liaUe 
to  contribute  anything,  and  what?  The  whole  interest  was 
2800/.,  and  the  whole  insurance  was  S9Q0U  It  was  insisted 
by  the  counsel  for  the  defendant,  that  the  insurance  in  Z<m» 
don  was  an  illegal  re-assurance ;  and  therefore  the  plaintiff 
might  have  made  a  good  defence  in  an  action  brought  agaimt 
him :  and  if  so,  he  could  not  now  recover  over  against  the 
defendant 

Lord  Mansfield. — The  question  seems  to  be,  whether  the 
insured  has  not  two  securities  for  the  loss  that  has  happened. 
If  so,  can  there  be  a  doubt  that  he  may  bring  his  action 
against  either  ?  It  is  like  the  case  of  two  securities,  where, 
if  all  the  money  be  recovered  against  one  of  them,  he  mij 
recover  a  portion  from  the  other.  Then  this  would  bring 
it  to  the  question,  whether  the  second  insurance  is  void  as  a 
re-assurance?  But  a  re-assurance  is  a  contract  made  by  die 
insurer  to  secure  himself;  and  this  is  only  a  double  insurance.* 
There  was  another  ground  taken  in  the  cause,  which  is  not 
material  to  be  mentioned  here :  but  upon  this  direction  the 
plaintiff  had  a  verdict 

%  There  is  an  important  case  upon  this  subject,  and  a 
very  elaborate  argument  of  Lord  Mansfield^  in  delivering  the 
judgment  of  the  whole  Court  of  King's  Bench,  in  which 
most  of  the  questions  relative  to  double  insurances  are 
clearly  and  decisively  settled,  GodUn  and  others  v. . 

(a)  Sit.  Easter  Vac.  17  Geo.  3,  at  Guild.   Park  Ins.  ^1. 
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Asioeiaiion  Company  (a).  In  this  cause  the  question 
wasi  whether  the  plaintiff  ought  to  recoyer  his  whole 
loss,  or  only  a  half?  it  being  objected  that  there  was 
a  double  insurance.  A  verdict  was  found  for  the  whole, 
subject  to  the  opinion  of  the  Court  upon  Lord  Mansfield^s 
report 

Lord  Mansfield,  in  delivering  the  opinion  of  the  Court 
began  by  stating  the  facts,  as  they  appeared  to  him  at  the 
trial. 

"  Mr.  Meybohm,  of  St.  Petersburgk,  had  dealings  with 
Mr.  Amyand  and  Company,  of  London,  who  often  sent  ships 
from  London  to  Mr.  Meybohm  at  Si.  Petersburgh.  Meybohm, 
as  appeared  by  the  evidence,  was  indebted,  on  the  balance 
of  their  accounts,  to  Amyand  and  Company.  Amyand  and 
Company  sent  a  ship,  called  The  GaUoway,  Stephen  Barker, 
roaster,  to  Mr.  Meybohm  at  St.  Petersburgh,  to  fetch  certain 
goods.  Meybohm  sent  the  goods,  and  promised  to  send  the 
bill  of  lading  by  the  next  post,  but  never  did.  Afterwards, 
in  August,  1756,  Amyand  and  Company  got  a  policy  of  in- 
surance from  private  underwriters  for  1100/.,  on  the  ship, 
tackle,  and  goods,  at  and  from  London  to  St.  Petersburgh, 
and  at  and  from  thence  back  again  to  London ;  which  policy 
was  signed  by  several  private  underwriters,  quite  different 
persons  from  the  present  defendants;  and  of  this  sum  of 
1 100/.  thus  underwritten,  500fL  was  declared  to  be  on  parts 
of  the  ship,  and  the  remaining  600/.  to  be  on  goods.  Between 
the  S6th  of  August,  and  the  S8th  of  September,  1756,  (both 
included,)  Mr.  Amyand  insured  800/.  more,  with  other  private 
insurers :  and  this  latter  insurance  was  upon  goods  only,  and 
was  only  at  and  from  St.  Petersburgh  to  London.  On  the 
S8th,  29th  and  30th  of  October,  1766,  Mr.  Amyand  insured 
900/.  more  with  other  private  insurers,  which  last  insurance 
was  on  goods  only,  at  and  from  the  Sound  to  London.  So 
that  the  whole  sum  insured  by  Amyand  and  Company  was 
S800A,  of  which  the  sum  of  2300/.  was  on  goods,  and  the 
remaining  500/.  was  on  the  ship.  Several  letters  being  given 
(a)  1  Burr.  489 ;  1  Black.  Rep.  103. 
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in  evidencci  it  appeared  that  Meybobm  wrote  firom  St, 
Petersburgh  on  the  7th  of  September  1756,  (the  date  of  his 
firstl  etter  on  this  subject)  to  Amyand  and  Company ;  and 
mentioned  what  goods  he  should  send  to  them,  referring  to 
the  iuYoice  for  particulars ;  anddirected  them  to  get  insurance 
thereon,  and  to  place  the  goods  and  the  insurance  to  a  par^ 
ticular  account  which  he  named  in  his  ktter ;  in  which  he 
also  specified  some  iron,  which  was  for  Mr.  Amyand's  own 
account.  This  letter  Mr.  Amyand  afterwards  received  (pro- 
bably about  the  £7th  of  October)  and  in  consequence  of  it 
made  the  insurance  accordingly,  upon  the  26th,  SSth,  and 
30th  of  the  same  October,  as  before-mentioned.  Meybohm 
having  shipped  the  goods,  endorsed  the  bills  of  lading  to  one 
Mr.  John  Tamesz,  in  Moscow  (the  plaintiff,  in  effect,  in  the 
present  action)  who,  on  the  7th  of  October,  1756,  wrote  to 
his  correspondent  Mr.  Uhthoff,  here  in  London,  to  insure 
these  goods.  In  this  letter  he  desires  Mr.  Uhthoff  to  insure 
the  whole,  that  he  (Tamesz)  might  be  safe  in  all  events :  for 
he  suspected  that  these  goods  were  intended  to  be  consigned 
by  Meybohm  to  somebody  else,  and  perhaps  might  be  insured 
by  some  other  persons.  And  he  says  they  were  transferred 
to  him  in  consideration  of  his  being  in  advance  to  Meybohm 
more  than  their  amount  This  letter  from  Mr.  Tamesz,  with 
these  directions  to  insure,  was  received  by  Mr.  Uhthoff  on 
the  15th  of  November,  175&  Mr.  Uhthoff  accordingly  ap- 
plied to  the  defendants,  the  London  Assurance  Company, 
and  disclosed  to  them,  at  the  same  time,  all  these  particulars: 
and  they,  upon  the  16th  of  November,  1756,  after  being  thus 
apprised  that  there  might  be  another  insurance,  made  the 
insurance  now  in  question  for  2316/.  on  the  goods  at  and 
from  the  Sound  to  London.  The  goods  were  lost  in  the 
voyage.  Mr.  Uhthoff 's  insurance  was  made  by  the  plaintiffi, 
Godin,  Guyhon  and  Company,  who  are  insurance  brokers; 
and  they  declare  that  this  insurance  was  made  by  order  of 
Henry  Uhthoff,  Esq.  This  declaration  is  endorsed  upon  the 
policy,  and  is  dated  the  18th  of  November,  1756.  There  is 
no  doubt  as  to  the  value  of  the  goods,  or  as  to  the  loss  of  them. 


SECT,  v.]   Of  Re-Assurance  and  Double  Assurance, 


779 


It  is  admitted  by  the  defendants,  that  the  plaintiffs  ought  to 
recover  half  the  loss  from  them,  but  they  say  they  ought  to 
pay  only  half,  not  the  whole  of  the  loss.  So  that  the  only 
question  is,  whether  the  plaintiffs  are  entitled,  upon  the  cir- 
cumstances of  this  case,  and  upon  the  facts  I  have  been 
stating,  to  recover  the  whole  loss  from  the  present  defendants ; 
or  only  the  half  of  his  loss  from  them,  and  the  remainder 
from  the  underwriters  of  Mr.  Amyand*s  policy.  The  verdict 
is  found  for  the  plaintiff  for  the  whole :  but  it  is  agreed  to 
be  subject  to  the  opinion  of  this  Court,  upon  the  question  I 
have  just  mentioned. 

"  First,  to  consider  it  as  between  the  insurer  and  insured. 
As  between  them,  and  upon  the  foot  of  commutative  justice 
merely,  there  is  no  colour  why  the  insurers  should  not  pay 
the  insured  the  whole ;  for  they  have  received  a  premium  for 
the  whole  risk.  Before  the  introduction  of  wagering  policies, 
it  was  upon  principles  of  convenience  very  wisely  established, 
that  a  man  should  not  recover  more  than  he  had  lost.  In- 
surance was  considered  as  an  indemnity  only,  in  case  of  a  loss  ; 
and  therefore  the  insurance  ought  not  to  exceed  the  loss. 
This  rule  was  calculated  to  prevent  fraud  ;  lest  the  tempta- 
tion of  gain  should  occasion  unfair  and  wilful  losses.  If  the  Where  there 
insured  is  to  receive  but  one  satisfaction,  natural  justice  says  fi^u^^i^'they 
that  the  several  insurers  shall  all  of  them  contribute  pro  shall  all  con- 

tribute  pro 

ratdf  to  satisfy  that  loss  against  which  they  have  all  insured,  rata. 
No  particular  cases  are  to  be  found  on  this  head ;  or,  at  least, 
none  have  been  cited  by  the  counsel  on  either  side.  Where 
a  man  makes  a  double  insurance  of  the  same  thing,  in  such  a 
manner  that  he  can  clearly  recover  against  several  insurers 
in  distinct  policies  a  double  satisfaction,  the  law  certainly 
says  that  he  ought  not  to  recover  doubly  for  the  same  loss, 
but  be  content  with  one  single  satisfaction  for  it.  And  if  the 
same  man  really  and  for  his  own  proper  account  insures  the 
same  goods  doubly,  though  both  insurances  be  not  made  in 
his  own  name,  but  one  or  both  of  them  in  the  name  of 
another  person,  yet  that  is  just  the  same  thing;  for  the  same 
per^n  is  to  have  the  benefit  of  both  policies.   And  if  the 
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whole  should  be  recovered  from  one,  he  ought  to  stand  mthe 
place  of  the  insured,  to  receive  contribution  from  the  other, 
who  was  equally  liable  to  pay  the  whole.  But  in  this  case  if 
Tamesz  was  not  to  have  the  benefit  of  both  policies  in  all 
events,  then  it  can  never  be  considered  as  a  double  policy." 

It  has  been  said,  that  the  endorsement  of  the  bills  of 
lading  transferred  Meybohm's  interest  in  all  policies,  by 
whicii  the  cargo  assigned  was  insured ;  and  therefore  Taroei^ 
has  a  right  to  Mr.  Amyand*s  policy ;  and  that  Tamesz,  being 
the  assignee  of  Meybohm,  is  the  cestuy  que  trust  of  it,  and 
may  recover  the  money  insured  ;  and  even  that  he  may  bring 
trover,  or  detinue,  for  the  very  policy  itself:  and  it  is  urged 
from  hence,  that  he  either  will  or  may  have  a  double  satis* 
faction  for  the  same  loss." 

"  But  allowing  that  by  the  endorsement  of  the  bills  of 
lading  and  assigning  the  cargo  to  Tamesz^  he  stands  in  the 
place  of  Meybohm  in  respect  of  his  insurances ;  yet  Mr. 
Amyand  has  an  interest  of  his  own,  and  had  actually  insured 
the  ship  and  goods  to  the  amount  of  1,900/.  (upon  both 
together)  prior  to  any  directions  or  intimation  received  from 
Mr.  Meybohm,  to  insure  for  him.  Various  people  may  insure 
various  interests  on  the  same  bottom:  (as  one  person  for 
goods,  another  for  bottomry,  &c.)  And  here  Mr.  Amyand 
had  an  interest  of  his  own,  distinct  from  that  of  Mr.  Meybohm: 
he  had  a  lien  upon  these  very  goods  as  a  factor  to  whom  a 
balance  was  due.  And  he  had  the  sole  interest  in  the  ship ; 
which  was  a  part  of  the  things  insured  by  him.  It  is  fiir 
from  appearing,  that  even  his  last  insurance  (in  October)  was 
made  on  the  account  of  Meybohm,  or  as  agent  for  him.  So 
far  from  it,  Mr.  Amyand  insists  upon  it  for  hb  own  benefit 
(as  he  expressly  declared  at  the  trial),  and  absolutely  refuses 
to  give  it  up,  or  to  sufier  his  name  to  be  used  by  the  plain- 
tifi^ ;  though  he  was  a  witness  for  the  defendants,  and  wat 
produced  by  them,  and  inclined  to  serve  them.  So  that  the 
foundation  of  this  argument,  urged  by  the  defendants*  counsel, 
fails  them ;  and  there  is,  in  reality,  nothing  to  support  it 
But  even  supposing  that  Mr.  Amyand  had  made  his  insur* 
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ance,  not  upon  his  own  account,  but  as  agent  or  factor  for 
Mr.  Meybohm,  and  upon  the  account  of  Meybohm ;  yet  even 
then  Tamesz  can  never  come  against  Amyand's  underwriters, 
or  come  at  Amyand's  policy,  to  his  own  use.  For  Amyand, 
the  factor  of  Meybohm  has  possession  of  the  policy,  and 
appears  to  have  been  a  creditor  of  Meybohm  upon  the  balance 
of  accounts  between  them,  at  the  time  when  he  made  the 
insurance :  and  I  take  it  now  to  be  a  settled  point,  that  a 
factor  to  whom  a  balance  is  due,  has  a  lien  upon  all  goods 
of  his  principal,  so  long  as  they  remain  in  his  possession." 
Kruger  and  others  v.  Wilcox  and  others^  was  a  case  in 
Chancery  upon  this  point  (a),  jft  came  on  first  before  Sir 
John  Strange^  then  Master  of  the  Rolls,  who  decreed  an 
account,  and  directed  allowances  to  be  made  for  what  the 
factor  had  expended  on  account  of  the  ship  or  cargo,  and 
reserved  all  further  directions  till  after  the  Master's  report. 
It  came  on  again,  afterwards,  for  further  directions,  after  the 
Master's  report,  before  the  Lord  Chancellor,  who  was 
attended  by  four  eminent  merchants,  whom  he  interrogated 
publicly.  After  which  he  took  time  to  consider  of  it ;  and 
on  the  first  of  February ^  1755,  decreed,  that  a  factor  has  a 
lien  on  goods  consigned  to  him  ;  not  only  for  incident  charges 
but  as  an  item  of  mutual  account  for  the  general  balance  due 
to  him  so  long  as  he  retains  the  possession.  But  if  he  part 
.  with  the  possession  of  the  goods,  he  parts  with  his  lien, 
because  it  cannot  then  be  retained  as  an  item  for  the  general 
account."  There  was  another  case,  in  the  same  dourt,  of 
Gardiner  v.  Coleman^  a  few  months  after;  in  which  the 
former  case,  determined,  as  I  have  mentioned,  was  considered 
as  a  point  settled ;  and  this  latter  case  of  Gardiner  v.  Coleman 
was  decreed  agreeably  to  it.  So  that  Mr.  Amyand,  even 
considered  as  factor  or  agent  to  Meybohm,  and  as  making 
the  insurance  upon  Meybohm's  account,  is  yet  entitled  to 
retain  the  policy ;  Meybohm  being  indebted  to  him  upon  the 
balance  of  the  account  between  them ;  and  he  has  alien  upon 


(a)  Ambler's  Rep.  252. 
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the  policy  whilst  it  continues  in  his  possession.  Therefore, 
even  in  this  view  of  the  caae,  Mr.  Tamesz  must  first  have 
paid  to  Amyand  the  balance  of  hi8(Amyand*s)  account,  before 
he  could  have  gotten  that  policy  out  of  Amyand's  bands; 
and  consequently  Mr.  Tamesz  was  very  far  from  being 
entitled  to  the  benefit  of  it  as  a  cesiuy  que  trusty  absolutely 
and  entirely." 

''But  if  the  question,  '  Whether  Tamesz  could  take  the 
benefit  of  Mr.  Amyand's  policy/  were  doubtful ;  yet  here, 
Tamesz  insured  the  goods  with  the  defendants,  expressly 
under  the  declaration  of  his  suspicion,  that  there  might  have 
been  a  former  consignation,  and  some  former  insurance  made 
upon  the  goods  by  some  other  person :  but  he  desired  to 
insure  the  whole  for  his  own  security ;  and  to  this  the  de- 
fendants agreed,  and  took  the  whole  premium.  Amyand 
insisted  upon  his  right  to  the  whole  benefit  of  his  own  policy, 
when  he  was  examined  as  a  witness :  and  is  now  litigating  it 
in  Chancery.  It  would  neither  be  just  nor  reasonable,  that 
Tamesz  should  only  recover  half  of  his  loss  from  the  defend- 
ants, and  be  turned  round  for  the  other  half  to  the  uncertain 
event  of  a  long  and  expensive  litigation.  I  do  not  believe 
there  ever  will  or  can  be  a  recovery  by  Tamesz,  or  those  who 
shall  stand  in  his  place,  against  Amyand's  underwriters. 
However,  if  those  underwriters  are  liable  to  contribute  at  all, 
the  contribution  ought  to  be  among  the  several  insurers 
themselves :  but  Tamesz,  the  insured,  has  a  right  to  recover 
his  whole  loss  from  the  defendants,  upon  the  policy  now  in 
question,  by  which  they  are  bound  to  pay  the  whole*  For 
though  here  be  two  insurances,  yet  it  is  not  a  double  in- 
surance; to  call  it  so  is  only  confounding  terms.  If  Tamesz 
could  recover  against  both  sets  of  insurers,  yet  he  certainly 
could  not  recover  against  the  underwriters  of  Amyand's 
policy,  without  some  expense ;  nor  without  also  first  paying 
and  re-imbursing  to  Mr.  Amyand  the  premium  he  paid,  and 
also  his  charges.  This  is  by  no  means  within  the  idea  of  a 
double  insurance.  Two  persons  may  insure  two  difierent 
interests ;  each  to  the  whole  value;  as  the  master  for  wages; 
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the  owner  for  freight,  &c.  But  a  double  insurance  is  where 
the  same  man  is  to  receive  two  sums  instead  of  onCi  or  the 
same  sum  twice  over  for  the  same  loss,  by  reason  of  his 
having  made  two  insurances  upon  the  same  goods,  or  the 
same  ship.  Mr.  Tamesz  is  entitled  to  receive  the  whole  from 
the  defendants,  upon  their  policy ;  whatever  shall  become  of 
Mr.  Amyand's  policy :  and  they  will  have  a  right,  in  case  he 
can  claim  anything  under  Mr.  Amyand's  policy,  to  stand  in 
his  place,  for  a  contribution  to  be  paid  by  the  other  under- 
writers to  them.  But  still  they  are  obliged  to  pay  the  whole 
to  him.  Therefore,  upon  these  grounds  and  principles  in 
every  light  in  which  the  case  can  be  put,  we  are  all  of  us 
clearly  of  opinion,  that  it  is  right,  as  it  now  stands  for ;  and 
that  the  postea  must  be  delivered  to  the  plaintiff." 


SECTION  VI. 

OF  THE  PROCEEDINGS  IN  THE  ACTION. 

Having  in  the  seventeenth  section  of  the  first  Part  of  this 
Treatise  shewn  how  policies  are  in  practice  actually  made, 
and  having  likewise  shewn  how  the  accounts  are  settled 
between  the  assured,  the  broker,  and  the  underwriter,  and 
what  has  been  settled  by  the  Courts  as  to  the  f  alidity  in  law 
of  passing  such  accounts  between  the  three  parties ;  in  the 
present  section  it  is  my  object  to  point  out,  in  the  case  of  either 
party  disputing  the  payment  demanded  by  the  other  or  dis- 
puting as  to  the  character  of  the  loss,  which  of  course  makes 
all  the  difference  in  the  payment,  what  steps  and  proceedings 
will  be  necessary  for  either  to  take,  in  the  one  case  to  recover 
by  law  what  the  one  party  claims,  and  in  the  other  in  order 
to  resist  it ;  or  in  any  case,  where  either  of  the  parties  thinks 
that  he  has  a  legal  claim  against  the  other. 

The  relief  which,  by  the  law  in  this  country  is  settled,  is 
generally  by  an  action  at  law.  Though  there  are  cases 
where  either  party  may,  and  sometimes  does  go  to  a  Court  of 
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Equity  for  relief,  as  for  instance  for  an  injunction  to  stop  an 
action  at  law.  (a)  There  are  two  well  known  instanceg  in 
which  a  Court  of  Equity  will  or  will  not  interfere ;  which  are 
these :  at  the  Common  Law  it  is  a  maxim  that  a  policy  of  as- 
surance cannot  be  altered  after  it  has  been  signed,  (at  kait 
not  without  the  consent  of  the  parties)  and  a  Court  of  Equity 
will  not  alter  a  policy  in  the  absence  of  strong  proof  of  its 
being  contrary  to  the  intent  and  agreement  of  the  parties 
This  was  held  in  the  case  of  Henkle  Royal  Exchange  As- 
surance Company.  (Jb)  But  where  a  policy  has  been  drawa 
up  by  mistake,  in  terms  which  are  not  conformable  to  the 
real  intention  of  the  parties,  the  instrument  may  be  rectified 
in  a  Court  of  Equity  by  the  slip  or  label,  so  decided  in  the 
case  of  Moiieux  v.  The  Governor  and  Company  of  Lomkm 
Assurance,  (c)  There  is  another  ground  for  an  application 
to  a  Court  of  Equity,  where  there  is  a  suspicion  of  fraud  on 
the  part  of  the  assured :  in  such  cases,  the  Court  of  Equity 
will  compel  the  party  to  make  a  full  disclosure  upon  oath  of 
all  the  circumstances  that  are  within  his  knowledge.  (cQ  Bat 
except  in  these  instances,  all  issues  upon  policies  of  insurance 
must  be  tried  in  the  Courts  of  Common  Law. 

Even  if  the  parties,  by  a  clause  in  the  policy,  agree  that  in 
case  of  a  dispute,  it  shall  be  referred  to  arbitration,  that  will 
not  be  a  sufficient  bar  to  an  action  at  law,  provided  do 
reference  has  been  in  fact  made,  nor  is  depending. 

Thus  in  Kill  v.  Hollister{e)  in  an  action  upon  a  policy  of 
insurance  it  appeared,  that  a  clause  was  inserted,  that  in  case 
of  any  loss  or  dispute  about  the  policy,  it  should  be  referred 
to  arbitration ;  and  the  plaintiff  averred  in  his  declaration, 
that  there  had  been  no  reference.  Upon  the  trial  at  GatU- 
hall,  the  point  was  reserved  for  the  consideration  of  the  Court, 
whether  this  action  would  lie  before  a  reference  bad  beeo 

(a)  See  Lewen  o.  Swasio,  ante,  son  v.  Charnock,  8  T.  R.  139.  it 
p.  342.  was  held  that  a  corenant  in  a  detd 

(b)  1  Ves.  317.  to  refer  all  matters  is  not  rndBaoA 

(c)  1  Atkyns,  545.  to  oust  the  courts  of  Iaw  and  equity 
id)  2  Atkyns,  359-                   of  their  jurisdiction. 

<#)  1  Will.  129.  AndinThomiK 
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made ;  and  it  was  held  by  the  whole  Court,  that  if  there  had 
been  a  reference  dependingi  or  made  and  determined,  it 
might  have  been  a  bar :  but  the  agreement  of  the  parties 
cannot  oust  this  Court ;  and  as  no  reference  has  been,  nor 
any  is  depending,  the  action  is  well  brought,  and  the  plaintiff 
must  have  judgment. 

11.  Having  thus  seen  in  what  Courts  the  party  injured  in  Of  thefomof 
the  contract  of  insurance  is  to  seek  for  redress,  let  us  now 
consider,  by  what  form  of  action  that  redress  is  to  be 
obtained. 

I.  The  act  of  Parliament,  by  which  the  two  insurance  i.  The  remedy 
Companies  were  erected  (a),  ordered,  that  they  should  have  a  L^OT^nted 
common  seal,  by  affixing  which,  all  corporate  bodies  ratify  JJ°J||^1^gf 
and  confirm  their  contracts  (6).    Hence  a  policy  of  insurance 

_  coveiuuiit* 

made  by  the  Royal  Exchange  Assurance  Company^  or  the 
London  Assurance  Company,  is  a  contract  under  seal ;  and 
if  the  contract  is  broken,  the  proceedings  against  these 
Companies  must  be  by  action  of  debt  or  covenant  (c).  From 
this  circumstance  a  great  inconvenience  arose ;  for  under  the 
plea  of  the  general  issue  to  an  action  of  debt  or  covenant,  the 
true  merits  of  the  case  could  seldom  come  in  question:  but 
in  order  to  bring  them  forward,  it  became  necessary  to  plead 
specially.    This  was  attended  with  such  a  heavy  expense, 
such  great  delays,  and  frequent  applications  to  Courts  of 
Equity  for  relief,  that  the  Legislature  at  last  interposed,  and 
enacted,    that  in  all  actions  of  debt  to  be  sued  or  commenced  They  may 
against  either  of  the  said  corporations,  upon  any  policy  of  ge^^^fusuo 
insurance  under  the  common  seal  of  such  corporations^  for  the  ^^i^^j^l^i. 
assuring  of  any  ship  or  ships,  goods  or  merchandises,  at  sea  >n  evidence 
or  going  to  sea,  it  should  and  might  be  lawful  to  and  for  the 
•aid  corporations,  in  such  action  or  suit,  to  plead  generally, 
that  they  owed  nothing  to  the  plaintiff  or  plaintiffs  in  such 

(a)  Ante,  p.  530.  tbe  jury  to  assess  the  damages,  are 

(b)  6  Geo.  1,  c.  18.  given  as  in  the  case  of  the  Royal 

(c)  By  the  89  Geo.  3,  c»  83,  the  Exchange  and  London  Assurance 
Globe  Insurance  Company  was^n-  Companies,  and  in  other  corporate 
corporated,  and  by  tbe  9tb  sect,  tbe  Insurance  Companies. 

same  pleas  and  the  same  power  to 

E  E  B 
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suit  or  action ;  and  that  in  all  actions  of  covenant,  which 
should  be  sued  or  commenced  against  either  of  the  said  cor- 
porations upon  any  such  policy  of  assurance  under  the 
common  seal  of  such  corporation  for  the  assuring  of  any  ship 
or  shipsi  goods  or  merchandises,  at  sea  or  going  to  sea,  it 
should  and  might  be  lawful  for  the  said  respective  corpon- 
tions,  in  such  action  or  suit,  to  plead  generally^  that  they  bad 
not  broke  the  covenants  in  such  policy  contained,  or  any  of 
them;  and  if  thereupon  issue  should  be  joined,  it  should  aad 
might  be  lawful  for  the  jury,  if  they  should  see  cause,  upoo 
the  trial  of  such  issue,  to  find  a  verdict  for  the  plaintiff  or 
plaintiffs  in  such  suit  or  action,  and  to  give  so  much,  or  sodi 
part  only  of  the  sum  demanded,  if  it  be  an  action  of  debt,  or 
so  much  in  damages,  if  it  be  an  action  of  covenant,  ti  it 
should  appear  to  them,  upon  the  evidence  given  upon  sndi 
trial,  such  plaintiff  or  plaintiffs  ought  in  justice  to  have."  (a) 

2.  The  remedy  S.  Wherever  the  contract  of  insurance  is  entered  into  with 
pmmte  under.  &  private  Underwriter,  it  is  done  by  the  insurer  merely  sab- 
act^on  of^^  scribing  his  name  to  the  instrument,  which  is  no  more  thin 
■ssampsit.       what  is  Called  a  simple  contract ;  the  remedy  for  a  breach  of 

which  is  by  an  action  of  assumpsit,  or  an  action  upon  the  cue 
founded  upon  the  promise  and  undertaking  of  the  insurer. 

3.  Coniolida.  3.  When  a  number  of  actions  are  brought  upon  the  nm 
nSuro^and"***  poHcy,  it  is  a  Constant  practice  (b)  to  consolidate  them  by  t 
tho  tormson     fuig  of  Court,  or  by  a  Judge's  order,  which  restrains  the 

which  It  18  ^  .  •  .  ■ 

luually  made,  plaintiff  from  proceeding  to  trial  in  more  actions  than  cm, 
and  binds  the  defendants,  in  all  the  others,  to  abide  the 
fate  of  that  one ;  but  this  is  done  on  the  condition  that  (be 
defendant  shall  not  file  any  bill  in  equity,  or  bring  any  tnit 
of  error  for  delay.  The  Court  will  likewise,  upon  a  proper 
ground  being  made  by  the  plaintiff,  impose  any  other  terw 
on  the  defendants  which  under  all  circumstances  appear  m- 
sonable:  as  that  they  shall  produce  at  the  trial  all  booU* 

(a)  11  Geo.  1,  c.  30»  8.  43.  And  plea, 
by  Reg.  Gen.,  Trio.  Term,  1  Vict.      \b)  See  ante,  p.  681,  ia  the  cue 

the  words  "  by  statute"  most  now  of  Thelloson  o.  Staples, 
be  inserted  in  the  margin  of  the 
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papers,  &c.|  in  their  custody,  material  to  the  point  in  issue : 
that  the  defendant,  in  the  action  to  be  tried,  shall  admit  his 
subscription  to  the  policy,  the  interest  of  the  assured,  the 
loss,  or  any  other  fact  upon  which  the  question  intended  to 
be  tried  does  not  turn,  or  which  is  not  meant  to  be  seriously 
disputed.  But  the  Court  will  not  impose  any  terms  on  the 
defendant,  out  of  the  ordinary  course,  without  hb  consent, 
which,  however,  a  defendant  who  only  means  to  litigate  fairly 
will  not  refuse,  when  it  is  only  to  save  the  trouble  and 
expense  of  proving  facts  which  are  not  disputed.  And,  on 
the  other  hand,  the  Court  will  impose  any  reasonable  counter 
terms  on  the  plaintiff  which  the  defendant  may  have  to 
propose  (a). 

It  was  formerly  thought  that  a  consolidation  rule  bound  The  rule  is  not 
the  plaintiff  as  well  as  the  defendant,  and  that  the  Court  or  pildnuf^iuTwell 
Judge  could  not,  though  fresh  evidence  had  been  discovered,  J^f^^^^^ 
permit  the  plaintiff  to  try  the  other  actions.  But  the  contrary 
has  now  been  decided  in  the  case  of  Doyle  v.  Douglas  (6), 
in  which  a  consolidation  rule  had  been  entered  into,  whereby 
ten  of  the  defendants  agreed  to  be  bound  by  the  verdict  in  Where  the 
the  first  action,  Doyle  v.  Dallas^  to  make  certain  admis*  j^^M  b  the 
sions,  and  bring  no  writ  of  error,  and  file  no  bill  in  equity  Qjjj,!^i"f'„^ 
for  delay ;  and  the  proceedings  were  to  be  delayed  in  the  restnin  hmi 
last  ten  actions  till  after  the  trial  of  the  first.  The  defendant  seoondT"^  * 


had  the  verdict,  and  judgment  was  signed,  and  execution  )!^^|^^^^ 
issued  for  the  costs.  No  levy  was  made,  as  the  plaintiff's  ^^^^^ 
goods  mere  moved  out  of  the  way.  The  case  of  Doyle  v. 
Douglas  being  set  down  for  trial,  a  rule  was  obtained  to 
■how  cause  why  the  proceedings  in  Doyle  v.  Douglas  should 
not  be  stayed  till  the  plaintiff  should  have  paid  the  costs  in 
Doyle  V.  Dallas,  and  why  the  defendant  should  not  be 
allowed  to  issue  execution. 

Per  Curiam. — To  grant  this  rule,  would  be  stretching 
the  authority  of  the  Court  farther  than  we  are  entitled  to 

(a)  See  Marsh,  vol.  2,  ch.  16,  fendanthadbeenmledbyajFsdgs's 
a.  4.  order  not  to  issue  ezecotion. 

(jb)  4  B.  &-  Ad.  544.   The  de- 

E  E  B  S 


788 


Of  the  Proceedings  in  the  Action.       [part  tl 


carry  it.  By  the  practice  contended  for,  the  plaintiff,  as  well 

as  the  defendanti  would  be  bound  by  the  consolidation  rule. 

The  defendant  may  issue  execution,  but  the  cost  of  the  rule 

must  be  discharged"  {a). 
And  the  Court      And  in  the  casc  of  Doyle  V.  Anderson :   Doyle  v. 
the^pkintiff,''**  Stewart  (6),  where  a  plaintiff  brings  several  actions  upon  the 
«)n«cut,*to      saine  policy  of  insurance  against  several  underwriters,  the 
lubmit  to  hare  Court  will  not|  without  the  consent  of  the  plaintiff^  make  a 

several  actions  i.  i.  i  i 

on  the  same  Consolidation  rule  upon  the  terms  of  both  plaintiff  and  de- 
Sufferenf*"^  fendant,  being  bound  in  all  the  actions  by  the  event  of  one. 
dTOided"bythe  ^'ourt  saying,  " that  they  could  not  force  a  party  to 
event  of  one.  accept  a  benefit,  for  which  he  does  not  ask,  and  impose 
conditions  on  him  for  so  doing.** 

In  a  later  case  of  HolUngswortb  v.  Broderiet,  (r), 
however,  than  the  preceding,  where  two  actions  bad  been 
brought  by  the  same  plaintiff  on  the  same  policy  of  insur- 
ance against  different  defendants,  the  Court  ordered  them  to 
be  consolidated,  after  a  declaration  had  been  delivered  in 
one,  and  an  appearance  entered  in  the  other,  at  the  instance 
of  the  defendant,  in  the  latter  action,  though  the  plaintiff 
objected. 

But  in  the  case  of  Ohrly  v.  Dunbar  (d),  where  sixty-fire 
actions  were  brought  by  one  party  on  policies  of  insurance 
against  individual  underwriters  and  incorporated  companies, 
for  sums  amounting  in  the  whole  to  27,000/.,  the  defendants 
obtained  a  consolidation  rule,  which  bound  the  plaintiff  as 
well  as  the  defendants.  One  cause  was  tried,  the  plaintiff 
had  a  verdict,  and  a  rule  was  granted  for  a  new  trial  oo 


(a)  In  Long  o.  Douglas,  Mich,  action  without  applying  to  the 
T.  1S31,  where  the  plaintiff  failing  Court,  he  was  not  entitl«i  to  hivt 
in  the  first  cause,  gave  Dotice  of  the  benefit  of  any  terms  imposed 
trial  in  another,  the  costs  of  the  on  the  defendants  by  the  mle. 
first  remaining  unpaid.  A  rule  was  (6)  1  A.  &  E.  635. 
obtained  for  staying  the  proceed-  (c)  4  A.  &  £.  646,  and  see  the 
ings.   The  Court  discharged  the  rule  which  was  drawn  op  by  coo- 
rule.    Lord  Tenterden,  observing,  sent  in  that  case, 
however,  that  where  the  plaintiff  (rf)  5  A.  &  £.  824. 
proceeded  in  a  second  consolidated 
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affidavit  of  surprise  and  merits.  Two  of  the  defendants  had 
died,  and  the  plaintiff*  alleged  that  whilst  the  case  stood  over 
he  lost  the  interest  of  the  27,000/.  The  Court,  on  these 
grounds,  refused  to  direct  the  money  to  be  paid  into  Court 
or  invested,  to  wait  the  event  of  the  cause,  in  which  the  rule 
nisi  had  been  granted. 
»    4.  As  the  action  on  a  policy  of  assurance  is  of  a  transitory  4.  The  venue 

_         -      ,     may  be  chang- 

nature,  the  venue,  if  laid  in  a  county  different  from  that  m  ed,  unless 

which  the  cause  of  action  accrued,  may  be  changed  by  the  ^der'stMl^ 

defendant  in  the  usual  manner  la\  unless  the  policy  be  under 

^  ^  action  ansa  out 

seal  (6);  in  which  case  the  Court  will  not  change  the  venue  of  the  realm, 
without  some  special  reason  being  shown  to  induce  them  to 
depart  from  the  general  rule.    And  the  venue  cannot  be 
changed  when  the  cause  of  action  arises  out  of  the  realm  (c). 

5.  The  next  consideration  is,  the  declaration  in  the  action ;  Jhe  ^ 
and  as,  of  course,  the  form  of  the  policy  upon  which  the 
action  is  brought  must  be  inserted  in  the  declaration,  I  must 
state,  therefore,  what  is  required  of  the  policy,  before  it  can 
.be  read  in  the  declaration  as  the  ground  of  the  action. 

Istly, — It  is  necessary  that  the  day,  month,  and  year,  on  The  date  of 

1*11         1.      .  1111  1     .  execution  of 

which  the  policy  is  executed  should  appear  upon  the  mstru-  the  policy, 
ment  itself. 

2ndly, — That  the  policy  has  a  stamp  required  by  law  {dy      The  stamp 

_  ,         ,         .  n      %  •  11  "quired  by 

It  IS  my  intention  now  to  present,  for  the  attention  as  well  Uw. 
as  information  of  the  reader,  some  forms  of  declarations  and 
pleas  on  marine  policies,  and  I  shall  make  such  references 
in  the  body  of  the  declaration  as  I  think  are  necessary  to  the 
pages  of  the  first  part  of  this  Treatise,  where  the  very  words 
of  the  policy  are  fully  treated  of.  I  may,  however,  first 
observe,  that,  in  the  Treatise  itself,  it  will  be  seen  that  in 
many  instances  the  declaration  and  pleas  are  frequently 


(a)  See  1  Saund.  74  a,  n.  (2),  2  Str.  Il60. 

n.  (c),  6th  edit.  2  T.  R.  276.  Jones  (6)  1  T.  R.  782  a. 

V.  Pearcc,  2  Dowling,  54.  Tidd.  (c)  Tidd.  623.  7  T.  R.  205. 

624.  Form  of  Affidavit,  Chitty's  {d)  The  duties  on  marine  po- 

Forms,  553.  I  Saund.  74  a,  n.  (2),  licies  are  fixed  by  7  Vict.  c.  21 ;  see 

n.  (e),  and  see  8  M.  &  W.  640;  the  Sched.  to  that  Act. 
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1«  Form  of  a 
declaration,  on 
a  policy  **  on 
goods,** 
averring  a 
total  loss  by 
the  perils  of 
the  sea. 


Mited  and  referred  to;  and,  in  most  cases,  I  have  stated  bow 
a  particular  loss  is  to  be  averred  in  tbe  declaration. 

By  Reg.  5,  H.  T.,  4  Wm.  4,  it  is  ordered  tbat  two 
counts  on  tbe  same  policy  of  assurance  are  not  to  be  aHowed. 
But  a  count  upon  a  policy  of  insurance,  and  a  count  for 
money  bad  and  received  to  recover  back  the  premium,  im- 
plied by  law,  are  to  be  allowed.  Tbe  account  stated  may* 
be  joined,  and  there  may  be  several  breaches  to  tbe  saoie 
contract."  And  by  8  &  4  Wm.  4,  c.  42,  s.  29,  interest  b 
recoverable. 

The  first  form  of  a  declaration  which  I  shall  state,  is  one 
on  a  policy  "  on  goods,"  averring  a  total  loss  by  perils  of 
the  sea." 

The  declaration  stated; — ''For  that  whereas  the  plain- 
tifi^  (a),  heretofore  to  wit  on,  &c.  (&),  caused  to  be  made  a 
policy  of  assurance,  (setting  it  out  verbatim),  purporting 
thereby  and  containing  therein,  that  Messrs.  Boggs,  Taylor 
and  Co.,  as  well  in  their  own  names,  as  for  and  in  the  names 
of  all  and  every  person  or  persons  to  whom  the  same  did, 
might,  or  should  appertain  in  part  or  in  all,  did  make  assur- 
ance, and  cause  themselves,  and  them  and  every  of  them  to 
be  insured  with  the  General  Maritime  Assurance  Company, 
*  lost  or  not  lost*  (c),  at  and  from  Bombay  to  London,  with 
leave  {d)  to  call  at  all  ports  and  places  on  either  side  of,  and 
at  the  Cape  of  Good  Hope,  including  the  risk  of  craft  to  and 
from  the  vessel  (e)  upon  any  kind  of  goods  and  merchandise, 
and  also  upon  the  body,  tackle,  &c.,  of  and  in  tbe  ship 
at  (/)and  upon  the  said  ship,  &c.  (y),  and  so 


(a)  Sec  ante,  p.  3,  where  the  per- 
sons are  stated  who,  according  to 
28  Geo.  3,  c.  56»  can  sue  on  a 
marine  policy  of  assurance.  And 
see  by  Reg.  Gen.,  H.  T.  4  Wm.  4, 
r.  6. 

(6)  The  date  of  the  execution  of 
the  policy  in  the  margin, 
(c)  See  ante,  p.  12. 
id)  See  ante,  p.  208,  as  to  the 


clause  "  with  leave,**  &c. 

(e)  See  ante,  p.  149,  as  to  thii 
clause  of  '*  including  tbe  risk  tt 
and  from  the  vessel,"  which  Ttri« 
fVom  the  ordinary  printed  form, 
but  which  is  now  frequent  in  prac- 
tice. 

(/)  These  were  left  blank  in  tbe 

policy. 
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should  continue  and  endure  during  her  abode  there,  upon  the 
said  shipf  &c. ;  and  further  until  the  said  ship  with  all  her 
tackle,  &c.yand  goods  and  merchandise  whatsoever,  should  be 

arrived  at  (a) ;  and  upon  the  said  ship,  &c.,  until  she 

had  there  moored  at  anchor  twenty-four  hours  in  good  safety, 
and  upon  the  'Said  goods  and  merchandise  until  the  same 
should  be  there  discharged  and  safely  landed.  The  insur- 
ance was  declared  to  be  on  360  bales  of  cotton,  and  the 
policy,  after  admitting  the  receipt  of  the  premium,  stated, 
that  the  said  company  were  content,  and  did  take  upon  them 
that  assurance  for  the  sum  of  2,000/.  The  declaration  then 
alleged,  that  in  consideration  of  the  premises,  and  that  the 
plaintiff  at  the  request  of  the  defendants,  (then  being  three 
of  the  directors  of  the  said  company),  then  paid  to  the  said 
company  the  sum  of  40/.  as  a  premium  for  the  assurance  of 
S,000/.  upon  the  said  goods,  on  the  said  voyage  in  the  policy 
mentioned,  and  then  promised  the  defendants  to  perform  and 
fulfil  all  things  in  the  policy  mentioned,  on  the  behalf  of  the 
assured  to  be  performed  and  fulfilled,  the  defendants  then 
promised  the  plaintiff  that  the  said  company  would  become 
and  be  assurers  to  the  amount  of  the  said  sum  of  2,000/. 
upon  the  said  goods  in  the  said  ship  in  the  policy  mentioned| 
and  would  perform  and  fulfil  all  things  therein  mentioned  on 
their  part  and  behalf,  as  assurers  of  the  sum  of  2,000/.  to  be 
performed  and  fulfilled  :  that  the  said  goods  were,  on  the  1st 
of  September 9  1841,  shipped  at  Bombay  on  the  said  voyage : 
that  the  plaintiff  was,  during  the  said  voyage,  to  wit,  (6),  on 
the  same  day  and  year  last  aforesaid,  interested  (c)  in  the 
said  goods  in  the  said  policy  mentioned,  and  so  loaded  on 
board  the  said  ship,  to  the  amount  insured :  that  the  said 
insurance  was  made  for  the  use  and  benefit,  and  on  account 
of  the  plaintiff  as  aforesaid:  the  said  ship  afterwards  sailed 

(fl)  See  note  (/),  p.  790.  (c)  Every  declaration  mnst  con- 

(b)  This  allegation  is  not  in  the  tain  the  name  of  the  person  or 

usual  form,  see  ante,  p.  13,  where  persons  interested  in  the  policy. 

the  defendants  admitted  it  in  their  See  Cousins  v.  Nantes,  3  Taunt. 

plea,  and  where  the  declaration  was  p.  513,  and  ante,  sect.  4,  where  the 

supported,  and  the  plea  held  bad  law  of  interest  is  fully  discussed. 

on  demurrer. 
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on  the  said  vojage,  and  being  injured  by  tempestooot 
weather,  became  filled  with  water^  whereby  the  aud  goods 
were  wetted  and  damaged,  and  rendered  of  no  use  or  Taloe 
to  thejplaintifil 

The  second  form  of  a  declaration  which  I  shall  state  » 
one  on  a  policy  on  ship/'  averring  the  total  loss  by  perOs 
of  the  sea.** 

2.  Form  of  a  This  was  an  action  on  a  policy  of  insurance  ''for  twelve 
a^li^'^on^  calendar  months,  commencing  the  1st  May,  1835,  and  ending 
^ITt^^'bli'^  30th  April,  1836,  both  days  inclusive,  in  port  or  at  sea,  in  iH 
of  theshijp^  places,  at  all  times,  and  on  all  services,  upon  any  kind  of 
^perils  0  the  ^^^^  merchandises,  and  also  upon  the  body,  tackle, 
apparel,  ordnance,  munition,  artillery,  boat  and  other  form- 
lure  of  and  in  the  good  ship  or  vessel  called  the  Sherburwet 
valued  at  8,0002."  The  declaration,  after  setting  out  the 
policy,  and  averring  the  plaintifT s  interest  in  the  ship,  stated 
that  on  the  1st  of  May,  1835,  the' said  ship  was  in  safetj  in 
harbour,  at  Bombay,  in  the  Easi  Indies  ;  that  afterwards,  and 
before  the  80th  April,  1836,  to  wit,  on  theSOth  August,  1835, 
whilst  the  said  ship  was  protected  by  the  said  policy,  the  ssid 
ship  was,  by  the  perils  of  the  sea  and  by  stormy  and  ten- 
pestuous  weather,  and  by  the  violence  of  the  winds  and  warn 
greatly  strained,  bulged,  broken,  and  otherwise  damaged  in 
her  body,  rudder,  bowsprit,  irons,  and  other  parts,  whereby 
it  became  necessary  to  repair  the  damage  done  to  the  ssid 
ship  as  aforesaid;  that  after  such  damage  bad  arisen  ss 
aforesaid,  and  in  consequence  thereof,  the  plaintiff,  by  hiai- 
self  and  servants  and  agents,  to  wit,  on  the  day  and  yesr 
last  aforesaid,  did  labour  for,  in,  and  about  the  aafegusrd, 
safety,  and  preservation  of  the  said  ship  or  vessel,  and  in  fo 
doing,  and  in  and  about  the  necessary  repair  of  tlie  said  ship, 
by  reason  of  the  damages  so  by  him  sustained  as  aforesaid, 
did  necessarily  lay  out  and  expend  a  large  sum  of  money*  to 
wit,  the  sum  of  1000/.,  whereby  the  defendant  according  to 
the  terms  of  the  said  policy,  and  of  his  said  promise  and 
undertaking,  then  became  liable  to  pay,  and  ought  to  hsTe 
paid  the  plain  liff  150/.,  being  4he  rateable  proportion  ef  the 
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expense  aforesaid^  which  the  defendant  ought  to  have  paid 
and  contributed  in  respect  of  the  insurance  aforesaid,  whereof 
the  defendant  then  had  notice,  (a)  and  that  afterwards,  and 
during  the  continuance  of  the  risk,  and  whilst  the  said  ship 
hi  the  said  policy  of  insurance  mentioned  was  protected  by 
the  said  policy,  to  wit,  on  the  10th  of  October,  1835,  the  ship, 
in  the  said  policy  mentioned,  by  stormy  weather,  &c.,  became 
and  was  wholly  lost  to  the  plaintiff,  of  which  premises  he,  the 
defendant,  had  notice. 

There  was  also  a  count  for  money  had  and  received,  and 
a  count  upon  an  account  stated. 

Thirdly, — The  declaration  after  setting  out  a  policy  of  3.  Form  of  a 

insurance,  in  the  usual  form,  dated  19Ui  October,  179;^,  on  a^Ucyof 

the  Petronelli  "  at  and  from  Bayonne  to  Martinique,  and  at  '."'JS^^^s^ 

and  from  thence  to  return  to  Bat/onne,''  and  makinir  all  the  the  total  lots 

®  by  "capture." 

necessary  averments,  proceeded:  ''And  the  said  Joseph 

Furtado  further  says,  that  afterward  and  after  the  said  ship 

had  so  arrived  a,t  Martinique  aforesaid,  in  the  said  writing  or 

policy  of  assurance  mentioned,  and  whilst  she  remained  there 

and  before  her  departure  from  thence,  in  further  prosecution 

of  her  said  voyage,  to  return  to  Bayonne  aforesaid,  to  wit, 

on  the  12th  day  of  November,  in  the  year  of  our  Lord,  1793^ 

the  said  island  of  Martinique  was  with  force  and  arms,  and 

in  a  hostile  manner,  attacked,  captured,  and  taken  by  the 

forces  of  our  present  sovereign  Lord  the  now  King,  then 

being  at  enmity  and  open  war  with  the  said  island,  and  the 

persons  exercising  the  powers  of  government  in  the  same ; 

«nd  the  said  ship  then  and  there  being  at  the  said  island  as 

aforesaid,  then  and  there  on  the  capture  of  the  same,  was 

then  and  there  seized,  taken,  and  captured  by  the  said  forces 

of  our -said  Lord  the  King,  as  a  prize,  and  thereby  the  same 

ship  with  all  her  tackle,  apparel,  ordnance,  munition,  boat, 

and  other  furniture  thereof  became  and  was  totally  lost  to  the 

(a)  See  ante,  pp.  443,  449>  that  been  repaired,  which  it  was  not, 

.the  assured  cannot  recover  the  ex-  owin)<  to  the  subsequent  total  loss 

pense  which  would  have  been  in-  of  the  ship, 
corred  if  a  certain  damage  had 
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said  Joseph  Furtado,  to  wit,  at  London  aforesaid,  in  the 

parish  and  ward  aforesaid/' 
4.  Form  of  a       Fourthly. — This  was  an  action  of  assumpsit  on  a  policy  of 
^^iucv'on''''  assurance.    The  declaration  stated  that  the  plaintiff  caused 
**  freight,**       himself  to  be  insured, lost  or  not  lost,"  at  and  frooi  Calcutta. 

averring  a  total  '  ' 

loss  by  **  perils  or  any  port  or  ports,  place  or  places,  all  or  any,  and  in  any 
°    *  ****       succession,  on  the  Coromandel  coast,  to  any  port  or  ports, 
place  or  places,  in  Bourbon^  upon  any  kind  of  goods  and 
merchandises,  and  also  upon  the  body,  tackle,  apparel, 
ordnance,  munition,  artillery,  boat,  and  other  furniture  of, 
and  in  the  good  ship  called  La  France^  beginning  the  adven- 
ture upon  the  said  goods  and  merchandises,  from  the  loading 
thereof  on  board  the  said  ship  at  as  aforesaid,  upon  the  said 
ship  at  as  aforesaid,  and  so  to  continue  and  endure  upon  the 
said  ship,  until  she  should  be  arrived  at  Bourbon  aforesaid, 
and  be  moored  at  anchor    twenty-four'*  hours  in  good  safety, 
and  upon  the  goods  and  merchandises,  until  they  should  be 
discharged  and  safely  landed.    It  was  to  be  lawful  for  tiie 
said  ship  in  that  voyage,  to  proceed  and  sail  to  and  touch 
and  stay  at  any  port  or  ports,  place  or  places  whatsoever, 
without  prejudice  to  this  insurance:  the  said  ship,  goods, 
and  merchandises,  &c.|  for  so  much  as  concerned  the  assured, 
by  agreement  between  the  assured  and  assurers  in  this  policy, 
are  to  be  valued  at  1.000/. :  the  perils  the  assurers  were  con- 
tented to  take  themselves,  were  of  the  sea,  &c.,  and  all  other 
perils,  losses  and  misfortunes  that  had,  or  should  come  to  the 
detriment,  or  damage  of  the  said  goods  and  merchandises 
or  ship,  or  any  part  thereof :  and  by  a  certain  memorandum 
made  on  the  said  writing  or  policy  of  assurance,  the  said 
assurance  was  declared  to  be  on  1,000/.  on  the     freight**  of 
the  said  vessel,  valued  at  1,000/.    Averment  of  promise  by 
the  defendant  to  become  an  assurer,  in  consideration  of  having 
received  the  premium  ;  of  interest  in  the  assured  ;  that  the 
ship  was  in  good  safety  at  a  certain  port  on  the  CoromamlH 
coast,  called  Coringa ;  and  that  whilst  the  ship  was  at 
Coringa  aforesaid,  and  before  the  time  of  the  loss  therein- 
after mentioned,  divers  goods  and  merchandises  amounting 


SECT.  VII.]     Of  the  Proceedings  in  the  Action. 


to  a  full  cargo  of  the  said  ship,  which  had  been  bought,  pro- 
cured, and  contracted  for,  for  and  on  account  of  the  said 
person  so  interested  in  the  subject-matter  of  insurance  as 
aforesaid,  were  there,  to  wit,  at  Coringa  aforesaid,  for  the 
purpose  of  being  shipped  and  loaded,  and  which,  but  for  the 
loss  thereinafter  mentioned,  would  have  shipped  and  loaded 
in  and  on  board  the  said  ship,  to  be  conveyed  therein  on  the 
said  voyage  in  the  policy  of  assurance  mentioned,  to  wit, 
from  the  Coromandel  coast  aforesaid  to  Bourbon  aforesaid ; 
that  afterwards,  and  whilst  the  ship  was  at  Coringa  afore- 
said, and  during  the  continuance  of  the  risk  in  the  said 
policy  mentioned,  to  wit,  on,  &c.,  the  said  ship  was  broken, 
damaged,  and  destroyed,  and  rendered  wholly  incapable  of 
pursuing  the  said  voyage  aforesaid,  by  certain  perils  which 
the  said  assurers  by  the  said  policy  did  take  upon  them  as 
aforesaid,  to  wit,  by  the  accidental  breaking  and  giving  way 
of  the  tackle  and  supports,  whereby  the  said  ship  was  sup- 
ported, in  being  moved  from  a  certain  dock ;  in  consequence 
of  which  breaking  and  giving  way,  the  ship  violently  struck 
against  the  sand,  and  was  bilged,  broken,  destroyed,  damaged, 
and  rendered  incapable  of  pursuing  the  said  voyage  as  afore- 
said; and  the  said  ship  and  the  freight,  and  all  benefit, 
profit,  and  advantage  which  the  said  person  so  interested  as 
aforesaid,  would  have  derived  and  acquired  from  the  employ- 
ment of  the  said  ship  in  carrying  and  conveying  the  said 
goods  and  merchandises  on  the  said  voyage  in  the  said 
policy  mentioned,  and  the  means  of  carrying  and  conveying 
the  said  goods  and  merchandise,  were  by  the  means  aforesaid 
wholly  lost  to  the  said  person  so  interested  as  aforesaid; 
whereof  the  defendant,  afterwards  to  wit,  on,  &c.,  had  notice ; 
by  reason  whereof,  the  defendant  became  and  was  liable  to 
pay,  and  ought  to  have  paid  the  sum  of  200/.  so  by  him 
insured  as  aforesaid. 
There  was  also  a  count  for  money  had  and  received  (a). 

(a)  The  reader  is  here 'referred  ration,  pleas,  and  repUcatioD,  in  the 
to  page  505  of  this  Treatise,  where  recent  and  important  case  of  Mil« 
he  will  find  fully  stoted  the  decla-    ward  o.  Hibbert,  3  Q.  B.  120. 
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6.  The  plaintiff  or  his  attorney,  having  delivered  his 
declaration  to  the  defendant  or  his  attorney,  the  defendant 
must  plead  to  the  declaration.    And  by  the  rules  of  H.  T. 
4  Wm.  4,  the  plea  of  non-assumpsit  operates  only  as  a  denial 
"  of  the  subscription  to  the  policy  by  the  defendant,  and  Dot 
of  the  interest,  of  the  commencement  of  the  risk,  of  the  loss, 
or  of  the  alleged  compliance  of  warranties/'  And  all  matters 
in  confession  and  avoidance  of  the  action,  as  unseaworthi- 
ness, misrepresentation,  concealment,  deviation,  and  various 
other  defences  must  be  especially  pleaded." 
Payment  of         The  plea  of  money  paid  into  Court  (a),  may  be  either  for 
Court."'        the  purpose  of  meeting  an  average  loss  sustained  by  the  ship 
or  cargo,  or  often  a  general  average  upon  the  cargo.  And 
to  the  money  counts,  the  defendant  frequently  pays  the  value 
I^xxseedii^by  of  the  premium  into  Court.  The  plaintiff,  after  a  delivery  of 
paymoDtV  ^    &  P^^^     payment  of  money  into  Court,  shall  be  at  liberty  to 
CooTL  reply  to  the  same  by  accepting  the  sum  so  paid  into  Court 

in  full  satisfaction,  and  discharge  of  the  cause  of  action  in 
respect  of  which  it  has  been  paid  in ;  and  be  shall  be  at 
liberty  in  that  case  to  tax  his  costs  of  suit,  and  in  case  of 
non-payment  thereof  within  forty-eight  hours,  to  sign  judg- 
ment for  his  costs  so  taxed  ;  or  the  plaintiff  may  reply,  "  that 
he  has  sustained  damages,  (or,  that  the  defendant  was  and 
is  indebted  to  him,"  as  the  case  may  be,)  to  a  greater  amount 
than  the  said  sum ;  and  in  the  event  of  an  issue  thereon 
being  found  for  the  defendant,  the  defendant  shall  be  entitled 
to  judgment  and  his  costs  of  suit. 

When  the  assured  are  not  entitled  to  recover  on  die 
policy,  but  are  entitled  to  a  return  of  premium,  money  should 
be  paid  into  Court,  on  the  count  for  money  had  and  received. 
The  payment    The  payment  of  money  into  Court  admits  the  contract  stated 
Court'iM^ito^   in  any  count  to  which  the  payment  applies ;  on  a  special 

the  contract  to  cQunt  Jt  admits  the  special  contract  declared  upon ;  on  an 
which  the  pay-  ......  r  » 

ment  applies,    indebitatus  count,  it  admits  a  liability  on  some  one  or  more 

contracts,  to  the  amount  of  the  sum  paid  in  (6) ;  and  there- 


(a)  The  form  Reg.  Gen.  I  Vict.  M.  &  W.  94.  Stapleton  r.  NoweH 
{b)  See  Kingham  v,  Robins,  5    6  M.  &  W.  9. 
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fore  the  Court  of  King's  Bench  held,  in  the  case  of  Andrews 
Palsgrave  (a),  that  where  the  defendant  paid  money  into 
Court  generally  on  a  declaration  containing  a  count  in  a 
poHcy  of  insurance,  and  the  common  money  counts  that  that 
was  an  admission  of  the  policy  as  stated  in  the  declaration, 
and  that  the  defendant  could  not  show  by  evidence  that  the 
original  terms  of  the  insurance  was  that  the  risk  was  only  to 
continue  for  twenty-four  hours,  and  that  it  was  afterwards 
altered  by  the  broker  without  their  knowledge.  But  where 
another  defendant,  in  another  action  on  the  same  policy,  had 
paid  money  into  Court  on  the  count  for  money  had  and 
received,  in  another  action  on  the  same  policy,  and  the 
broker  proving  the  alteration  to  have  been  made,  as  above 
stated,  the  plaintiffs  were  nonsuited.  But  in  the  case  of 
MuUer  v.  Harishome  (6),  which  was  an  action  on  a  policy  on 
goods,  and  the  defendant  had  paid  money  into  Court  gener- 
ally on  the  whole  declaration,  and  the  only  question  in  the 
cause  was  fraud  in  effecting  the  policy  after  the  ship  had 
sailed  and  was  lost,  and  the  plaintiff  contended  that  the 
defendant  having  paid  the  premium  into  Court  generally  on 
the  declaration,  was  precluded  from  going  into  a  question  of 
the  validity  of  the  contract,  but  must  confine  himself  to  such 
as  only  went  to  reduce  the  value  of  the  goods  insured,  Lord 
Alvanley,  C.  J.,  held,  that  as  the  plaintiff*  had  by  his  conduct 
up  to  the  time  of  the  trial,  in  allowing  the  defendant  after 
paying  the  premium  into  Court,  to  go  on  preparing  his 
defence  to  meet  the  only  point  in  question,  viz.,  that  of  fraud, 
that  he  was  not  in  a  situation  to  avail  himself  of  such  an 
objection. 

But  it  is  to  be  observed  that  a  plaintiff*,  in  setting  forth  the  Bat  the  assur- 
ground  of  his  demand  upon  the  defendant,  is  at  liberty  to  d^rat'ajml 
state  different  claims  upon  the  record,  though  inconsistent  ^^^^^ 
with  each  other,  without  subjecting  himself  thereby  to  have  different 
one  of  such  claims  set  up  in  answer  to  the  other  (c).    What-  the  taking  out 

(a)  9  East,  325.    See  also  Mel-       (6)  3  Bos.  &  Pull.  556.  of  Court  of 

lith  V,  Allnutt,  2  M.  &  S.  106.       (c)  By  the  Court  in  Gould  v. 
Rucker  v.  Palsgrave,  1  Taunt.  419.    Oliver,  2  Scott's  N.  R.  262. 
Evereth  v.  Bell,  7  Taunt.  450. 
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mooej  by  the 
amired  paid  on 
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the  defendant, 
m  satitfactkm 
of  the  claim  in 
that  count 
cannot  be  used 
by  the  defend- 
ant as  an  ac- 
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by  the  pUintiflT 
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any  other 
claim  in  the 
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ever  issues  are  joined  upon  any  counts  or  pleas,  are  to  be 
tried  by  the  jury  distinctly  from  each  other.  If  not  guilty, 
and  a  justification  are  pleaded  to  a  declaration  in  trespass, 
the  admission  of  the  trespass  in  the  justificatioo  will  not 
entitle  the  plaintiff  to  a  verdict  on  the  plea  of  not  guilty  (a). 

And  therefore  in  the  case  of  Gould  and  others  Ofif^r, 
referred  to  in  a  former  part  of  this  Treatise  which  was  sn 
action  brought  by  the  freighters  on  a  charter-party  against  the 
owners  for  an  improper  stowage  of  the  cargo,  and  there  was 
a  second  count  in  the  declaration,  claiming  a  contribution  £v 
a  general  average  in  respect  of  the  deck  cargo,  which  had 
been  thrown  overboard  in  tempestuous  weather,  and  the  ship 
afterwards  saved,  and  which  count  averred  a  stowage  of  the 
plaintiffs*  goods  according  to  the  custom  of  trade,  and  the 
defendant  had  paid  money  into  Court  on  that  count,  which 
the  plaintiffs  took  out  in  satisfaction  of  that  part  of  their 
demand,  it  was  held  by  the  Court  that  this  fact  could  not  at 
the  trial  be  given  in  evidence  as  an  acknowledgment  by  the 
plaintiffs  that  the  goods  had  been  properly  stowed.  And 
Lord  Chief  Justice  Tmdal,  who  delivered  the  judgment  of 
the  Court,  observes, — "  The  effect  of  the  pleadings  is  this: 
the  plaintiffs  claim  a  total  loss  upon  their  goods,  in  coose- 
quence  of  the  misconduct  of  the  defendant ;  and,  in  case 
they  should  fail  in  establishing  such  misconduct  in  the 
defendant,  they  claim  a  partial  compensation  for  the  sacrifice 
of  their  goods  in  the  shape  of  general  average.  The  de- 
fendant, admitting  the  second  claim,  pays  it  into  Court, 
which  the  plaintiffs  take  out,  having  no  claim  in  this  view 
beyond  the  amount  paid  in.  But,  in  so  doing,  they  do  ool 
abandon  the  claim  which  they  have  preferred  in  the  fint 
count  of  the  declaration,  and  upon  which  issues  remain  to  be 
tried.  They  would  not,  indeed,  be  permitted  to  retain  the 
whole  amount  of  loss  under  the  first  count,  and  the  amouot 
of  general  average  under  the  second ;  but  they  are  not  to  be 


(a)  Harrington  v.  Macmorris,  5 
Tannt.  228.  Montgomery  v.  Rich- 
ardson, 6  C.  &  P.  247.  Edmunds 


V.  Groves,  2  M.  &  W.  642. 
(&)  Ante,p,20, 


J 
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deprived  of  their  right  to  insist  that  a  total  loss  has  been 
sustained  by  the  misconduct  of  the  defendant'*  (a). 

In  the  very  late  case  of  Harrison  v.  Douglas  {b),  which  The  effoct  of 

^  •  1*       «    A  •    the  adminion 

was  an  action,  not  on  a  common  marine  pohcy,  but  one  m  ^^^^ 

which  the  plaintiff,  the  defendant,  and  other  persons,  were 
mutual  insurers  on  their  respective  ships  for  the  period  of  the  question  as 
one  year,  the  payment  of  money  into  Court  was  held  to  formancTofa 
amount,  first,  to  a  waiver  of  an  objection  of  the  non-per-  ^J^^Jj^j^ 
formance  of  a  condition  precedent ;  and,  secondly,  to  a 
waiver  of  an  otherwise  valid  objection,  that  the  action  was 
brought  too  soon.  The  policy  contained  at  the  foot  of  it  a 
condition  that  all  ships  were  to  be  inspected  and  approved 
of  by  a  majority  of  the  committee  of  insurers  before  admis- 
sion ;  that  all  ships  should  be  well  found,  &c.,  and  otherwise 
in  a  seaworthy  state ;  that  all  vessels  should  have  a  certain 
quantity  of  rope  or  chain  cable,  according  to  their  respective 
burthens,  and  that  all  chain  cables  should  be  properly 
tested ;"  and,  in  case  of  non-compliance  with  orders  to  repair 
made  by  the  committee  or  the  inspector,  the  parties  neglect- 
ing to  be  uninsured.  The  policy  declared  that  certain  rules 
should  be  deemed  a  component  part  of  the  policy.  And  by 
one  of  the  rules  the  assured  was  not  entitled  to  be  paid  in 
case  of  a  loss,  till  a  period  which  was  shewn  by  the  evidence 
not  to  have  happened  at  the  time  this  action  was  brought. 
The  money  was  paid  into  Court  on  two  counts,  one  of  which 
was  on  the  policy,  averring  generally  a  performance  by  the 
plaintiff  of  all  things  in  the  policy  contained  to  be  performed 
on  his  part,  and  a  compliance  with  all  the  conditions  referred 
to ;  and  on  a  count  for  money  had  and  received,  and  on  an 
account  stated.  At  the  trial,  the  defendant  contended  that 
the  plaintiff  should  be  nonsuited  on  two  grounds,  first,  that 
the  chain  cable  of  the  ship  was  not  properly  tested  according 
to  the  first  rule ;  and  secondly,  that  the  action  was  brought 
too  soon  under  the  other  rule  above  referred  to;  and  the 
defendant  had  leave  given  him  to  move  on  both  these  grounds. 


(a)  See  2  Scott's  N.  R.  263. 


(lb)  8A.&E.396. 
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The  judgment  of  the  Court  was  afterwards  delivered  bj 
Lord  Chief  Justice  Denman,  who  said  that  the  Court  were 
of  opinion  that  the  chain  cable  being  properly  tested,  taken 
by  itself,  without  more,  was  not  a  condition  precedent ;  but 
that,  suppose  it  was  otherwise,  it  was  in  the  nature  of  a  want 
of  seaworthiness,  and  the  opinion  of  the  jury  should  have 
been  taken  on  it ;  and  that,  independently  of  that,  thej 
thought  that  by  payment  of  money  into  Court,  the  objectioa, 
if  it  ever  existed,  was  cured ;  for  that  admitted  that  the 
plaintiff  was  entitled  to  recover  something,  which  he  couU 
not  be,  if  the  vessel  were  not  seaworthy.  And  that  as  to  the 
second  ground  of  nonsuit,  there  was  no  doubt  but  that  the 
action  was  brought  too  soon ;  and  that  it  would  be  a  caose 
of  nonsuit,  if  it  had  not  been  for  the  paying  money  into 
Court :  that  that  admitted  to  some  extent,  at  least,  that  the 
plaintiff  was  entitled  to  recover  (a). 

Having  m'entioned  the  effect  of  paying  money  into  Coort 
by  the  defendant,  I  come  now  to  state  one  or  two  exatopks 
of  pleas  as  I  said  I  intended  to  do. 

The  first  pleas  I  shall  mention  are  those  which  were  in  fact 
pleaded  by  the  defendant  to  the  declaration,  form  of  No.(l.)(&) 

The  defendants  pleaded  eight  pleas,  (but  we  shall  confine 
ourselves  to  a  part  of  them.) 
1st  Pica.  The  defendants  pleaded  in  the  first  place  non-assumpse- 

runt. 

^nd  Plea.  Secondly,  for  a  plea  in  this  behalf  they  stated ;  that  true  it 

was  that  the  policy  of  assurance  purporting  and  contaming 
therein  that  Boggs,  Taylor  and  Co.,  did  make  assurance  of 
the  matters  and  things  according  to  the  terms  and  provbions 
of  the  said  policy,  as  in  that  behalf  in  the  declaration  men- 
tioned and  set  forth,  was  made,  to  wit,  upon  the  day  in  thit 
behalf  in  the  declaration  alleged :  yet  the  defendants  said, 

(a)  See  the  cases  of  Meager  v.  of  money  into  Court  on  the  qnet- 

Smith,  4  B.  &  Ad.  673.  Lundie  v,  tion  as  to  the  performance  d  t 

Robertson,  7  East,  231.   Early  v.  condition  precedent. 

Bowman,  1  B.  &  Ad.  889,  as  to  the  (b)  Ante. 
effect  of  the  admission  by  payment 
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that  the  said  policy  was  not  caused  to  be  made  by  or  on 
behalf  of  the  plaintiff,  in  manner  and  form  as  alleged  :  con- 
cluding to  the  country. 

Thirdly,  for  a  plea  in  this  behalf,  the  defendants  say  that  3rd  Plea, 
the  plaintiff  did  not,  nor  did  any  person  on  his  behalf  pay 
the  said  premium  or  any  part  thereof,  nor  promise  the  de- 
fendants to  perform  and  fulfil  the  things  in  the  said  policy 
mentioned,  on  behalf  of  the  assured  to  be  performed  and 
fulfilled  in  manner  and  form  alleged:  concluding  to  the 
country. 

Eighthly,  for  a  plea  in  this  behalf  the  defendants  say,  that  8th  Plea, 
although  the  said  ship  with  the  said  goods  on  board,  set  sail 
upon  the  voyage  from  Bombay  to  London,  and  although  the 
said  goods  were  damaged  and  diminished  in  use  and  value 
on  the  said  voyage,  as  in  the  declaration  mentioned;  and 
although,  after  the  commencement  and  during  the  course  of 
the  said  voyage,  and  after  the  ship  had  sailed  on  the  said 
voyage  for  divers,  to  wit,  thirty-five  days,  and  for  divers,  to 
wit,  1000  miles,  the  plaintiff  acquired  an  interest  in  the  said 
goods,  to  wit,  to  the  value  and  amount  in  that  behalf  men- 
tioned :  nevertheless,  that  the  said  goods  were  so  damaged 
and  diminished  in  value  as  in  the  declaration  mentioned  before 
the  plaintiff  acquired  or  had  any  interest  therein,  to  wit,  upon 
the  20th  day  of  August,  a.  d.  1841.  Verification. 

The  plaintiff  demurred  specially  to  the  second  and  third 
pleas,  on  the  ground  that  they  amounted  to  pleas  of  the  general 
issue,  and  that  the  matters  alleged  in  them  ought  to  have 
been  given  in  evidence  under  the  issue  joined  on  that  plea ; 
and  pleading  in  the  manner  as  pleaded  by  the  defendants 
tended  to  unnecessary  prolixity  and  delay.  To  the  eighth 
plea,  the  plaintiff  demurred  generally :  and  the  point  marked 
fo|r  argument  on  his  part  was,  that  a  policy  being  made  "  lost 
or  not  lost,'*  the  defendants  were  responsible  for  the  loss,  not- 
withstanding it  happened  before  the  plaintiff  acquired  an 
interest  in  the  goods,  (a) 


(a)  Ante,  p.  33,  and  see  11  M.  &  W.  299 
F  F  F 
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I  shall  now  state  the  pleas  which  were  pleaded  to  the 
second  form  of  declaration  (a). 
Plea  !8t  to  the     First,  as  to  so  much  of  the  first  count  as  states  that  the 
average  I088.     vessel  was  by  the  perils  and  dangers  of  the  sea,  and  b? 

stormy  and  tempestuous  weather,  and  violence  of  the  winds 
and  waves,  greatly  strained,  bulged,  broken,  and  otherwise 
damaged,  and  that  the  plaintiff  by  reason  thereof  laboured 
for  and  about  the  safeguard,  safety,  and  preservation  of  the 
said  ship,  and  that  the  plaintiff  did,  after  such  damage  had 
arisen,  and  in  consequence  thereof,  labour  for  and  about  the 
safeguard,  safety  and  preservation  of  the  vessel,  and  in  so 
doing,  and  in  and  about  the  necessary  repairs  of  the  said 
vessel,  by  reason  of  the  damages,  did  necessarily  lay  out  and 
expend  a  large  sum  of  money — the  defendant  said,  that  the 
plaintiff  ought  not  further  to  maintain  his  action,  because  the 
defendant  brought  into  Court  the  sum  of  18/.  18«.  ready  to 
be  paid  to  the  plaintiff,  and  the  defendant  said  that  the 
plaintiff  had  not  sustained  damages  to  a  g^reater  amount  than 
the  said  sum  of  18/.  18^.,  in  respect  of  so  much  of  the  cause 
of  action  in  the  introductory  part  of  that  plea  mentioned; 
and  this  he  is  ready  to  verify,  wherefore  he  prayed  judgment, 
if  the  plaintiff  ought  further  to  maintain  his  action  in  respect 
of  the  premises  in  the  introductory  part  of  the  plea  mentioned. 
Plea  Slid  to        Secondly. — As  to  so  much  of  the  first  count  as  stated,  that 

the  total  loss.  .  . 

the  said  ship  or  vessel  was  lost  by  stormy  winds  and  tem- 
pestuous weather,  or  by  the  perils  or  dangers  of  the  sea— 
that  the  said  ship  or  vessel  was  not  lost  by  stormy  winds  and 
tempestuous  weather,  or  by  the  perils  or  dangers  of  the  sea, 
as  in  the  first  count  mentioned ;  concluding  to  the  country. 

Plea  3rd.  Thirdly. — To  the  second  and  third  counts,  non  assumpsit(b). 

Pleas  to  the  fourth  form  of  declaration  (c)« 

Pica  1st.  The  defendant  pleads. — First,  that  the  goods  and  DDe^ 

chandises  in  the  declaration  in  that  behalf  mentioned,  had 
nut  before  and  at  the  time  of  the  loss  in  the  first  count 


(a)  Ante,  p.  792.  (c)   Ante,  p.  794,  and  7  Scott,  509. 

(6)  5  Scott's  N.  R.  928. 
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mentioned/  been  bought,  procured,  and  contracted  for,  for 
and  on  account  of  the  said  person  in  the  declaration  in 
that  behalf  mentioned,  to  be  carried  and  conveyed  in  the 
said  ship. 

Secondly. — That,  at  the  time  of  the  loss  in  the  declaration  Plea  2nd. 
mentioned,  the  risk  in  the  said  writing  or  policy  of  insurance 
mentioned,  had  not  commenced,  and  the  said  writing  or 
policy  of  insurance  had  not  attached  in  manner  and  form  as 
in  and  by  the  declaration  was  alleged. 

Thirdly. — That  the  said  ship  was  not  at  the  time  of  the  Plea  3rd. 
commencement  of  the  risk  insured  against  by  the  said  policy 
in  the  declaration  mentioned,  seaworthy. 

Fourthly. — ^That  the  said  ship  was  not  broken,  damaged,  Plea  4th. 
and  destroyed,  and  rendered  incapable  of  pursuing  the  said 
voyage  by  any  perils  which  the  said  assurers  by  the  said 
policy  did  take  upon  themselves,  in  manner  and  form  as  in 
and  by  the  said  declaration  was  alleged. 

Fifthly. — That  the  ship  was  not  at  any  time  after  the  Plea  6th. 
making  of  the  said  policy,  and  before  the  said  loss  in  the 
first  count  mentioned,  in  good  safety  at  any  port  or  place  on 
the  Coromandel  coast  in  the  said  policy  mentioned,  in  manner 
and  form  as  by  the  declaration  was  alleged. 

Sixthly. — ^As  to  the  money  alleged  to  have  been  received  Plea  6th. 
by  the  defendant  to  the  use  of  the  plaintifi^,  that  the  de- 
fendant brought  into  Court  SOL  10«.,  beyond  which  the 
plaintiff  had  sustained  no  damage. 

Seventhly. — To  the  residue  of  the  declaration,  that  the  Plea  7th. 
defendant  did  not  promise  modo  ei  formd. 

6.  The  issue  having  been  joined,  it  is  necessary  to  show  how  The  issue, 
the  plaintiff  is  to  prove  his  case.    Proof  of  the  defendant's  Proof  of 

.    .  .  .      /•  defendant's 

subscription  to  the  policy,  or  of  some  person  subscribing  for  subscriptioB  of 
him  by  his  authority,  may  in  some  cases  be  necessaryi  though  V^^^J' 
the  subscription  is  in  ordinary  cases  admitted. 

In  the  case  of  Neale  v.  Erving  (a),  where  an  action  was 
brought  upon  a  policy,  in  which  the  policy  was  signed  by  one 


(o)  1  Esp.  61. 

F  F  F  2 
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Hutchins,  for  the  defendant.  The  witness  said  he  did  not 
know  by  what  authority,  but  that  Hutchins  had  been  in  the 
constant  habit  of  subscribing  policies  for  the  defendant,  and 
had  done  several  for  the  witness,  and  for  others,  to  his 
knowledge.  Lord  Kenyan  was  of  opinion,  that  the  acts  of 
Hutchins  held  him  out  to  the  world  as  properly  authorised, 
and  his  having  subscribed  several  policies  was  sufficient  to 
bind  the  defendant,  who,  and  not  the  plaintiff,  ought  to 
prove  that  his  power  was  limited.  And  where  a  witness 
stated  that  he  was  authorised  by  a  power  of  attorney,  but 
added,  that  the  defendant  had  been  in  the  habit  of  paying 
losses  upon  policies,  which  the  witness  had  subscribed  in  his 
name.  Lord  EUenborough  ruled  that  the  power  of  attorney 
need  not  be  produced.  Haug/Uon  v.  Ewbank  (a).  But  io 
the  case  of  Courteen  v.  Touse  (6),  where  a  witness  proved  the 
agent's  handwriting,  and  swore  he  had  often  seen  him  sign 
policies  for  the  defendant,  but  he  had  never  seen  any 
genera]  power  of  attorney  from  the  defendant  to  the  agent, 
nor  did  he  know  that  the  defendant  had  given  the  agent 
any  authority  to  sign  the  policy  in  question,  nor  was  be 
acquainted  with  any  instance  in  which  the  defendant  had 
paid  a  loss  upon  a  policy  so  subscribed:  Lord  EUenborough 
held  that  the  proof  of  agency  must  be  carried  further. 
The  pUintiflT  '^^^  plaintiff  having  averred  in  his  declaration,  that  he  is 

hitew^Tn  the"  amount  of  the  property  insured,  it  is  neces- 

Babject-mitter,  sary  that  he  should  prove  his  interest  in  the  subject-matter, 

by  productioii 

of  bill  of  but  in  a  valued  policy  it  is  not  required  of  him  to  prove  the 
lading,  ftc.  whole.  This  will  be  done  by  the  production  of  the  bills  of 
sale,  bills  of  parcels,  and  the  costs  of  the  outfit ;  the  bills  of 
lading  signed  by  the  master,  specifying  the  goods  received  on 
board,  and  for  whom  he  is  to  carry  them.  In  addition  to  the 
bill  of  lading,  &c.,  it  is  usual  to  call  the  captain  or  some 
other  person  to  prove  that  the  goods  mentioned  in  it  were 
actually  on  board.    M'Afidrew  v.  BeU  (c).    The  case  of 


(a)  4  Camp,  and  see  Broclebank 
c.Sugrue,  5  C.  &  P.  21, 


(6)  1  Camp.  43 
(c)  1  Esp.  373. 
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Caldwell  and  others  v.  Ball  (a),  was  a  case  where  the  law 
relating  to  bills  of  lading  was  much  considered.  The  Court 
held  that  a  bill  of  lading  is  an  acknowledgment  under  the 
hand  of  the  master^  that  he  has  received  such  goods,  which 
he  undertakes  to  deliver  to  the  person  named  in  the  bill  of 
lading ;  that  it  is  assignable  in  its  nature,  and  by  indorsement 
the  property  is  vested  in  the  assignee. 

But  if,  as  in  the  case  of  Haddow  v.  Parry  (6),  the  master 
qualifies  his  acknowledgment  by  the  words  ''contents  not 
known,"  the  bill  of  lading  is  not  evidence.  If  the  master  is 
dead,  proof  of  his  death  and  his  handwriting  is  sufficient  (c). 
But  it  was  held  in  Dickson  v.  Lodge  {d\  that  the  bill  of 
lading  is  not  evidence  of  the  shipment  if  the  master  be  alive, 
he  ought  to  be  called,  or  the  mate,  or  some  party  acquainted 
with  the  fact. 

8.  If  the  assured  has  exercised  acts  of  ownership,  in  di-  Proof  of  tho 
recting  the  loading,  &c.,  of  the  ship,  and  paying  the  people  the  ship/ ^ 
employed,  this  has  been  held  to  be  primd  facie  sufficient 
proof  of  ownership  in  the  vessel.    Amertj  v.  Rogers  {e) 

In  the  case  of  Robertson  v.  French,  (f)  it  is  laid  down  that         a  ^  - 

*'  If  prvna  fttete 

the  ordinary  mode  is  to  call  the  captain  of  the  vessel  to  prove  evidenco  of 
that  he  was  appointed  and  employed  by  the  parties,  and  even  ^^u^is  not 
should  it  appear  on  cross-examination  that  the  ownership  was  "^^^^hp 
devised  to  those  persons  under  a  bill  of  sale,  it  is  not  on  that      of  sale  or 

.  ,    the  ship's 

account  necessary  to  produce  the  bill  of  sale  on  the  ship*8  register,  unless 
register,  or  to  give  any  further  proof  of  their  property  :  the  ^Ideooe  b 
mere  fact  of  their  possession  as  owners  beinff  sufficient  primd  ^^^^^ 

•  ^        ^  ®  *^  necessarv  by 

facie  evidence  of  ownership,  without  the  aid  of  any  docu-  proof  on  the 
mentary  proof  or  title  deeds  on  the  subject,  until  some  further  the  contrary, 
evidence  should  be  rendered  necessary  in  support  of  the 
primd  facie  case  of  ownership  which  is  made  in  consequence 
of  the  adduction  of  some  contrary  proof  on  the  other  side. 

(a)  1  T.  R.  205.  .See  Bryans  v,       (e)  1  Esp.  R.  207,  and  see  ^ 

Nix,  4  M.  &  W.  775.  Thomas  v.  Foyle,  5  Esp.  88.  Abbott 

(6)  3  Taunt.  303.  on  Shipp.  78  (6th  edit.), 
(c)  See  the  Factors'  Act.  (/)  4  East.  137. 

((/)  1  Stark.  226. 
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And  it  was  aho  held  that  such  parol  evidence  of  ownership, 
at  a  particular  period*  was  not  disproved  by  the  productioo 
of  a  prior  register  in  the  name  of  another  and  subsequent 
register  to  the  same  person  upon  a  sale  under  a  decree  of  the 
Vice  Chancellor's  Court,  those  being  perfectly  consiatent  with 
the  title  in  other  persons  in  the  meantime.  Sutton 
Buck  (a). 

The  register       And  in  the  CHse  of  Pirie  v.  Anderson  {b),  it  was  held  the 
pri^  fitcb      original  certificate  of  the  ship's  registry  is  no  evidence  for  the 
©Iroeiihip***     plaintiff  on  a  policy  of  assurance  that  the  interest  in  the  ship 
is  in  the  pefsons  in  whom  it  is  averred.  And  because  the  title 
of  the  ship  is  not  complete  without  the  register  that  is  do 
reason  why  the  register  alone  should  be  proof  of  the  title. 

In  Flower  v.  Young {c)  Lord  EUenborough  says,  ''how 
can  the  register  be  evidence  for  a  man  ?    It  may  be  evidence 
against  him  if  he  has  signed  it ;  but  it  can  amount  to  no  more 
than  a  declaration  that  he  is  owner,  which  a  man  cannot 
convert  into  evidence  of  his  own  title.    If  the  register  were 
recognised  as  a  public  document  to  prove  the  ownership,  it 
would  be  evidence  both  against  and  for  all  the  persons  whose 
names  appear  upon  it.    However,  we  can  consider  it  as  a 
private  instrument  only ;  and,  therefore,  although  it  be  evi- 
dence as  an  acknowledgment  against  the  persons  who  sign 
it,  it  cannot  be  evidence  in  their  favour.**  (cf) 
But  if  the  title      But  as  in  Reid  v.  Darby  {e)y  if  the  title  of  the  ship  really 
retUy  comei     comes  into  question,  no  claim  can  be  set  up  in  opposition  to 
dMBOMm^be^   the  Legislative  enactments  on  this  subject.    The  Registry 
made  in         Acts  are  now  consolidated  and  comprised  in  one  act,  S  &  4 

ti^Bpro^^raof  Wm.  4,  c.  55,  by  which  it  is  enacted,  "that  no  ship  or  vessel 

the  Registry 

Act,3&4 

Wm.  4,c  66.  2  Taunt.  302.  made  as  a  security  for  any  deU 

(6)  4  Taunt  652.  or  debts,  either  by  way  of  mort- 

(c)  3  Camp.  240.  gage  or  assignment  duly  regii-tcnJ 

(rf)  By  the  72nd  section  of  the  under  the  provisions  of  an  act  of 

Bankrupt  Act,  6  Geo.  4,  c.  16,  it  is  Parliament  made  in  the  fourth  year 

provided  "  that  nothing  therein  of  his  present  Majesty,  intitiile«] 

contained  shall  invalidate  or  afiect  '  An  Act  for  the  registering  uf 

any  transfer  or  assignment  of  any  Vessels.' " 
8hip  or  vessel,  or  any  share  thereof,       (e)  10  East,  143. 
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shall  be  entitled  to  any  of  the  privileges  or  advantages  of  a 
British  registered  ship  unless  the  person  or  persons  claiming 
property  therein  shall  have  caused  the  same  to  be  registered, 
in  virtue  of  the  6  Geo.  4,  c.  1  lO,  or  of  the  4  Geo.  4,  c.  41,  or 
until  such  person  or  persons  shall  have  caused  the  same  to  No  ship  shall 
be  registered  in  manner  thereinafter  mentioned,  and  shall  ^he  priTiWcs 
have  obtained  a  certificate  of  such  registry  from  the  person  jj.*  ^^^^ 
or  persons  authorised  to  make  such  registry,  and  grant  such  registered 
certificate  as  thereinafter  directed*'  (a).    And  it  is  further  to^!^ 
enacted,     that  in  case  any  ship  or  vessel  not  being  duly 
registered,  and  not  having  obtained  such  certificate  of  re- 
gistry as  aforesaid,  shall  exercise  any  of  the  privileges  of  a 
British  ship,  the  same  shall  be  subject  to  forfeiture,  and 
also  all  the  guns,  furniture,  ammunition,  tackle,  and  apparel 
to  the  same  ship  or  vessel  belonging,  and  shall  and  may 
be  seised  by  any  officer  or  officers  of  his  Majesty's 
customs"  (6). 

"  That  where  the  property  in  any  ship,  or  any  part  Transfers  of 
thereof,  belonging  to  any  of  his  Majesty's  subjects,  shall  be  made  by^bills 
sold  to  any  other  of  his  Majesty's  subjects,  the  same  shall  be  el^fieVtTof"^ 
transferred  by  bill  of  sale,  containing  a  recital  of  the  certifi-  registry, 
cate  of  registry  of  such  ship,  or  the  principal  contents  thereof, 
otherwise  such  transfer  shall  not  be  valid  or  effectual  for  any 
purpose  whatever,  either  in  law  or  in  equity ;  but  no  bill  of 
sale  shall  be  deemed  void  by  reason  of  any  error  in  such 
recital,  provided  the  identity  of  the  ship  intended  in  the 
recital  be  effectually  proved  thereby"  (c). 

And,  therefore,  a  certificate  of  registry  affords  conclusive  \  certificate 

,  \        •  registry  is 

proof  that  a  person  not  named  therein,  was  not  at  that  time  evidence  that 
owner.    Marsh  v.  Robinson  (d).  nineis  not^ 

And  in  the  case  of  Camden  v,  Anderson  (e).  where  two  "jentroncd 

\  *^  therein  is  not 

partners  purchased  a  ship  under  a  regular  bill  of  sale,  and  owner. 

were  registered  accordingly,  and  they  afterwards  took  in  two 

(a)  Sect  2,  and  see  the  form  in  tion  of  this  section,  see  Hunter  v. 

the  act.  Parker,  7  M.  &  W.  322. 

(6)  Sect.  4.  (rf)  4fcsp.98. 

(c)  Sect.  31.  Upon  the  construe-  (e)  5  T.  R.  709. 
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other  partners,  who  paid  their  respective  shares  in  the  ship, 
but  there  was  no  transfer  to  them  under  the  direction  of  tiie 
statute  (a),  it  was  held  that  the  four  partners  had  not  an 
insurable  interest  in  the  freight,  for  as  the  right  of  freight 
resulted  from  the  right  of  ownership,  these  four  partners  had 
not  shewn  in  themselves  jointly  (as  laid  in  the  declaration) 
either  a  legal  or  equitable  title  in  the  ship. 

When,  therefore,  the  interest  in  the  ship  is  claimed  by  a 
bill  of  sale  or  other  writing,  and  possession  and  acts  of 
ownership  are  not  relied  upon  by  the  assured,  he  must  give 
in  evidence  the  proper  documents  required  by  the  statute  in 
order  to  support  his  case  (6). 

In  the  case  of  Senat  v.  Porter  (c),  where  the  agent  or 
broker  of  the  assured,  having  shown  to  the  underwriter  the 
protest  of  the  captain,  stating  the  circumstances  of  the  loss 
of  the  ship  insured,  and  demanding  payment,  it  was  held  bj 
the  Court,  on  a  motion  for  a  new  trial,  that  the  delivery  of 
this  paper  to  the  defendant  did  not  entitle  him  to  read  it,  as 
evidence  of  the  facts  contained  in  it ;  though,  had  the  cap- 
tain been  called  to  give  a  different  account  of  the  loss  from 
that  contained  in  the  protest,  it  might  have  been  produced 
to  show  that  he  was  not  worthy  of  credit ;  but  it  could  not 
be  read  on  the  part  of  the  defendant  to  prove  any  fact  in  tbe 
case. 

So  also  in  Wright  v.  Barnard  (cQ,  in  an  action  on  a  policy 
on  the  ship,  a  condemnation  of  the  vessel  by  a  Court  of  Vice 
Admiralty  abroad  for  insufficiency,  after  a  survey  had  upon 
oath,  was  offered  in  evidence  by  the  underwriters,  to  prove 
that  there  were  defects  in  the  ship,  from  which  want  of  sea- 
worthiness at  a  prior  time  was  meant  to  be  inferred ;  but 
Lord  Kent/on  rejected  the  sentence  as  evidence  of  the  facU 


(a)  26  Geo.  3,  c.  60. 

(6)  See  the  40th  sect,  of  3  &  4 
Wm.  4,  c.  55,  and  see  Teed  v. 
Martin,  4  Camp.  90,  as  to  second- 
ary evidence,  and  see  Woodward  c. 
Larking,  3  Esp.  286. 


(c)  7  T.  R.  158.  The  same  doc- 
trine had  been  previously  held  by 
Lord  Kenyon  in  Christian  v.  Combe, 
2  Esp.  489. 

id)  Sittings  after  Mich.  179S,at 
Guildhall,  Park  Ins.  863. 
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contained  in  it,  though  he  admitted  it  to  be  read,  to  prove 
the  mere  fact  of  a  condemnation  having  taken  place ;  and 
this,  notwithstanding  an  order  of  the  Court  of  Exchequer, 
directing  that  it  should  be  admitted  in  evidence. 

A  man  having  purchased  goods  beyond  sea,  in  order  to 
prove  his  property  in  the  cargo,  in  an  action  upon  a  policy 
of  insurance,  produced  a  bill  of  parcels  of  one  Gardiner,  nt 
Petersburghy  with  his  receipt  to  it,  and  proved  his  hand. 
The  defendant  objected  that  this  was  no  evidence  against 
the  insurers;  but  the  Lord  Chief  Justice  allowed  it.  Russel 
V.  Boheme  (a). 

If  the  policy  is  on  freight,  the  assured  must  show  either 
that  the  goods  were  on  board,  or  ready  to  be  put  on  board, 
under  a  contract  capable  of  being  enforced,  or  that  there 
was  an  inception  of  the  right  by  means  of  a  charter-party. 
And  the  assured  cannot  recover  for  the  whole  freight  under 
even  a  valued  policy  where  only  part  have  been  put  on  board, 
and  no  inchoate  right  to  freight  had  arisen  under  a  charter- 
party  or  other  contract  (6). 

It  is,  in  the  last  place,  incumbent  on  the  plaintiff  to  prove  The  plaintifr 
that  a  loss  has  happened,  and  that  by  the  very  means  stated  ^^^^^ 
in  the  declaration.    It  is  absolutely  necessary  that  this  rule 
should  be  strictly  adhered  to;  for  otherwise  the  insurers  decUntioii. 
would  come  into  Court  prepared  to  defend  themselves  against 
one  charge,  and  one  species  of  loss ;  and  they  would  then  be 
obliged  to  resist  a  demand  upon  a  quite  different  ground. 

This  appeared  clearly  in  the  case  of  Gregson  v.  Gilbert  (c),  YfYim  a  shii 


and  also  in  the  case  of  Kulen  Kemp  v.  Vigne  (rf),  which  was  **P^ 

1.        #»  •  1*1  •        •   <■  afterwards 

an  action  on  a  pohcy  of  msurance,  which  came  on  to  be  tried  restored  and 

beforeMr.Justice£u/fer,  who  nonsuited  the  plaintiff.  Upon  ^^om^^he 

a  motion  to  set  aside  that  nonsuit,  the  following  report  was 

made  by  the  learned  Judge.   The  insurance  was  upon  goods  the  capture, 

on  board  the  ship  Emanuel,  at  and  from  Falmouth  to  Mar-  the perilsof 

the  seas,  and 

ia)  2  Stra.  1127.  (c)  B.  B.  East.  T.  23  Geo.  3. 

(6)  See  Devaux  v,  TAnson,  7     Park  Ins.  138,  ante,  p.  272. 
Scott,  507 ;  5  B.  N  C.  619,  and       (d)  1  T.  R  304. 
ante,  p.  173. 
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the  declaration 
alleged  a  loss 
by  capture. 
The  proof  of 
the  loss  was 
held  not  to 
support  the 
allegation  in 
the  declara- 
tion. 


teiUety  warranted  a  Damisk  ship,  and  on  the  policy  vas  diis 
memorandum "  The  following  insurance  is  declared  to  be 
on  money  expended  for  reclaiming  the  ship  and  cargo  Talaed 
at  the  sum  which  shall  be  declared  hereafter.  The  loss  to 
be  paid,  in  case  the  ship  does  not  arrive  at  Marseilles,  and 
without  further  proof  of  interest  than  this  policy  ;  warranted 
free  from  all  average,  and  without  the  benefit  of  salvage." 
It  appeared  that  the  plaintifis  were  proprietors  of  the  cargo, 
but  not  of  the  ship.  That  the  ship  originally  sailed  with  the 
cargo  on  board  from  Biga  to  Marseilles,  and  that  insurance 
had  been  effected  at  Bremen  upon  the  cargo  for  that  voyage, 
in  the  course  of  which  she  was  taken  and  brought  into  Fat- 
mouth  by  an  English  privateer.  That  a  sentence  of  con- 
demnation had  been  there  obtained,  which  was  afterwanb 
reversedi  upon  the  prize  having  been  proved  to  be  a  neutral 
ship,  but  the  expenses  of  procuring  that  reversal  were  ordered 
by  the  Admiralty  Court  to  be  a  charge  upon  the  cargo.  The 
plaintiff's  agents  accordingly  paid  the  sum  of  IftSlL  14f.  for 
the  expenses  of  reclaiming  the  ship  and  cargo ;  and  imme- 
diately procured  the  poUcy  in  question  to  be  effected  in 
January i  1781,  according  to  the  purport  of  the  memorandum. 
In  the  February  following,  the  ship  set  sail  from  Falmovih, 
with  the  original  cargo  on  board,  in  the  prosecution  of  ber 
voyage  to  Marseilles^  hut,  on  the  ^th  of  the  same  month, 
before  her  arrival  there,  was  captured  by  a  Spanish  ship,  and 
carried  into  Ceuta^  in  Spain,  where  she  was  again  condemned. 
An  appeal  was  brought  in  the  Superior  Court  at  Madrid ^ 
which  promising  to  be  of  long  continuance,  the  cargo,  which 
was  of  a  perishable  nature,  was  ordered  to  be  sold,  and  the 
proceeds  to  be  brought  into  Court  to  wait  the  event  of  the 
suit.  In  May,  1783,  the  vessel  was  restored  by  sentence  of 
the  Court,  and  the  surplus  of  the  proceeds  which  arose  from 
the  sale  of  the  cargo  was  paid  to  the  owners,  deducting  the 
expenses  incurred  in  Spain  in  prosecuting  the  appeal.  After 
all  the  charges  paid,  there  only  remained  twenty-six  rix- 
dollars.  As  soon  as  the  ship  was  liberated^  she  sailed  from 
Ceuta  to  Malaga,  in  order  to  refit,  and  having  there  made 
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the  necessary  repairs,  set  sail  for  Bremen,  and  in  that  voyage 
was  lost  The  insurance  made  upon  the  cargo  at  Bremen  had 
been  paid.  The  declaration  averred  that,  whilst  the  ship 
was  proceeding  in  her  said  voyage  from  Falmouth  to  Mar^ 
seilles,  and  before  she  could  arrive  at  Marseilles,  she  was 
captured  by  the  Spaniards,  and  thereby  the  said  ship,  and 
also  the  goods  and  merchandises  on  board  her,  were  totally 
lost  to  the  plaintiffs."  At  the  trial,  it  was  objected,  on  the 
part  of  the  defendant,  1st,  that  this  was  not  an  insurable 
interest ;  and  2nd\y,  that  the  plaintiffs  could  not  recover 
upon  the  policy  in  this  form  of  declaring,  for  they  stated  the 
loss  to  have  happened  by  capture  ;  whereas,  though  the 
vessel  was  captured,  yet,  having  been  afterwards  restored, 
she  might  have  reached  her  destined  port,  notwithstanding 
the  capture,  in  wjhich  case  the  underwriters  would  have  been 
discharged  by  the  terms  of  the  memorandum.  I  was  of  that 
opinion,  and  upon  the  last  ground  I  nonsuited  the  plaintiffs.** 
This  case  was  very  fully  argued  both  upon  the  merits  and 
the  formal  objection,  after  which  all  the  Judges  spoke  upon 
the  question. 

Lord  Mansfield, — A  loss  accrued  upon  the  cargo  in  the 
voyage,  the  underwriter  is  sued,  and  the  loss  is  averred  in 
the  declaration  to  be  by  capture.  The  fact  of  the  case  is, 
that  the  ship  was  taken  by  a  Spanish  privateer,  but  was 
afterwards  restored,  and  in  a  condition  to  pursue  the  voyage, 
and  was  afterwards  lost  in  another  voyage.*' 

Mr.  Justice  Willes, — "  Upon  this  case  it  is  clear  that  the 
plaintiffs  cannot  recover.  In  the  first  place  there  was  cer- 
tainly a  deviation,  for  the  ship  set  sail  for  Malaga,  instead 
of  proceeding  to  Marseilles.  Secondly,  the  plaintiff  has 
declared  for  a  loss  by  capture ;  but  after  the  capture,  the 
policy  might  still  have  been  complied  with  by  the  ship*s 
going  to  Marseilles,  and  therefore  the  loss  cannot  be  said  to 
have  happened  by  that  circumstance.*' 

But  where,  in  the  case  of  Cary  v.  King  (a),  a:  loss  is  averred 

(a)  Cas.  temp.  Hard.  B.  B.  304.  proved  by  evidence  of  the  judg- 
But  salvage  payable  under  a  decree  ment  of  the  Court.  Thelluson  v. 
of  a  Court  of  Admiralty  must  be    Sheddon,  2     R.  229. 
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The  expense 
of  wlvage  may 
be  ffiyen  in 
evidence  under 
the  allegation 
that  the  ship 
1  link  and  the 
goods  were 
spoiled. 


to  be  by  perils  of  the  sea,  and  some  of  the  goods  insured  are 
spoiled  and  others  saved,  it  is  allowable  to  give  the  expense 
of  the  salvage  in  evidence  upon  such  an  averment^  because  it 
is  a  consequence  of  the  accident  laid  in  the  declaration. 

In  an  action  on  a  policy  of  insurance  for  insuring  goods  on 
board  the  ship  the  plaintiff  declares  that  the  ship  sprung 
a  leaky  and  sunk  in  the  river,  whereby  the  goods  were 
spoiled.  The  evidence  was,  that  many  of  the  goods  were 
spoiled,  but  some  were  saved  ;  and  the  question  was,— 
Whether  the  plaintiff  might  give  in  evidence  the  expense  <jf 
salvage,  that  not  being  particularly  laid  as  a  breach  of  the 
policy  in  the  declaration  ? 

Lord  Hardwicke,  C.  J* — "  I  think  they  may  give  it  in 
evidence,  for  the  insurance  is  against  all  accidents.  The 
accident  laid  in  this  declaration  is,  that  the  ship  sunk  in  the 
river :  it  goes  on  and  says  that,  by  reason  thereof,  the  goods 
were  spoiled ;  that  is  the  only  special  damage  laid,  yet  it  b 
but  the  common  case  of  a  declaration  that  lays  spedal 
damage,  where  the  plaintiff  may  give  evidence  of  any  damage 
that  is  within  his  cause  of  action  as  laid.  And  though  itvas 
objected  that  such  a  breach  of  the  policy  should  be  laid  as 
the  insurer  may  have  notice  to  defend  it,  it  is  so  in  this  case, 
for  they  have  laid  the  accident,  which  is  sufficient  notice, 
because  it  must  necessarily  follow  that  some  damage  did 
happen. 
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Case  of  Manning  and  Another  v.  Irving  (a). 


This  was  an  action  of  assumpsit  brought  by  the  plaintiffs,  Apolic^wo 
managing  owners  of  a  vessel  called  the  General  Kyd,  against  jim^sJa, 
the  defendant,  one  of  the  directors  and  chairman  of  the  Alii-  wpon  aship 

(ongiDally 

ance  Marine  Insurance  Company^  under  the  provisions  of  an  built  for  the 

act  of  Parliament,  making  the  company  liable  to  be  sued  in  Ck>mp8nj's 

the  name  of  their  chairman.    The  first  count  was  upon  a  ^^Tsoo?^ 

policy  of  insurance  for  3,000/.,  duly  subscribed  on  behalf  of  *ndfromChin« 
^      ^  »         >       /  to  Madras,  and 

the  company  upon  ship  valued  at  17,500/.,  at  and  from  China  back  to  China. 

to  Madras^  while  there,  and  back  to  China,  not  east  of  Hong  by** 

Kong,  with  leave  to  call  at  the  Straits ;  and  averred  a  loss  " 

by  perils  of  the  sea.    The  second  count  was  for  money  paid,  11,000/. 

the  third  for  money  had  and  received,  the  fourth  for  interest,  ^!^^,  a!e 

the  fifth  on  an  account  stated.    The  defendant  pleaded  to  "^^^-^l^^^ 

the  first  count,  that  the  vessel  was  not  wholly  lost,  in  manner  »g«n8t,  dis- 

and  form,  &c.,  and  to  the  last  four  non  assumpsit ;  upon  both  bv  the  wreck 

of  which  pleas  issue  was  joined.  Md^rig^g 

At  the  trial,  before  Cresswell,  J.,  at  GuildhalL  at  the  fjllingpyerthe 

t,.   .         o      rF%     '     ny  ship's  sides  and 

Sittmgs  after  Trinity  Term,  1844,  a  verdict  was  found  for  the  striking  under 

plaintiffs,  damages  3,000/.,  subject  to  the  following  case : —    copper  an^*^ 

The  plaintiff^'s  vessel,  the  General  Kyd,  of  1318  tons,  had  ^nc^i^JIli^ 


(a)  1  Common  Bench  R.  168. 


814 


Addenda. 


The  necessity  been  originally  built  for,  and  employed  in,  the  trade  of  the 
t^^^^d^  ^^^^  ^^^^  Company,  whilst  the  Company  retained  its  trading 

mages  so  sus-    privileges,  and  had  been  built  at  a  very  great  expense ;  and 

tained  by  the     ^         ^    *  n   ,      ^  .  j 

ship,  and  to  re-  m  consequence  of  the  Company  ceasmg  to  trade,  upon  me 

Slils^Ind^jSn,  alteration  of  their  charter,  the  General  Kyd,  and  all  odier 

rigging,  and     gi^jps  of  the  same  class,  ceased  to  be  in  demand, 
sheathing,  &c.  ' 

so  as  to  render     The  plaintiffs  purchased  the  vessel  in  1839,  for  ll,000iL 
for  d^*vowe      The  policy  in  question  was  effected  by  the  plaintiffs  in 
'^J^^^Ij^^  June,  1843  ;  and  at  that  time,  according  to  advices  from  the 
to  not  lees  than  purser  of  the  ship,  then  in  China,  the  cost  of  the  vessel  to 

10,50(W. ;  and,    *  .  . 

ifsuchexpen-  them,  including,  however,  wages  and  other  matters  not  con- 
Scttrr^thT"  stituting  part  of  the  permanent  value  of  the  ship,  amounted  to 
£j?e  ul?n       17,500/.,  the  value  in  the  policy. 

worth  a  sum        No  insurance  was  effected  by  the  plaintiffs  on  the  freight 
pIoooI^^D^     of  the  said  ship  on  the  voyage  insured. 
thoTCMiohnido  vessel,  upon  former  voyages,  had  been  frequently 

no  more  water  insured  at  the  same  or  a  higher  valuation,  and  was  known  to 

than  usual ;  ^ 

and,  upon       the  defendants  to  have  been  in  the  service  of  the  East  India 

ozamination  of  ^ 

the  ship  at  Company. 

SfldSTii^*             ®^*P  voyage  insured,  from  Singapore^o^ 

appear  to  be    the  25th  of  April,  1843,  and  in  the  course  of  such  voyage 

injured,  and  the  , 

ship  appeared  arrived  in  the  Madras  Roads  upon  the  18th  of  May  follow- 
iSl otherre-"*  '"g>  purpose  of  taking  in  a  cargo  of  cotton,  which 

tEo^i^i^     was  purchased  and  provided  for  'shipment  on  behalf  of  bcr 

mentioned.  owners, 

special  case  ra-  On  the  2 1st  of  May,  1843,  whilst  so  lying  in  the  Madras 
^ml^yil^SBn^  ^^ds,  the  vessel  was  carried  out  to  sea  in  ballast  by  a  violent 
iw\ toul^loM.  ^""""^^"^ •  following  day,  during  the  gale,  and 

whilst  still  at  sea,  she  was  dismasted,  and  by  the  wreck  of  the 
masts,  sails,  and  rigging  falling  over  the  ship's  sides,  and 
getting  and  striking  under  the  hull,  the  copper  and  wood 
sheathing  on  the  bottom  of  the  vessel  was  much  injured. 

In  order  to  save  the  vessel,  and  for  the  preservation  of  the 
crew,  she  was  necessarily  carried  into  Calcuiia. 

The  necessary  expenditure  to  repair  the  damages  sustained 
by  the  ship,  and  to  refit  her  masts,  sails,  and  spars,  rigging, 
copper  and  wood  sheathing,  and  other  things,  so  as  to  render 
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her  seaworthy  for  the  voyage  in  question,  would  have 
amounted  to  a  sum  of  not  less  than  10>500/. 

If  such  expenditure  had  been  incurred,  the  ship  would 
have  been  worth  (either  in  England  or  Calcutta)  a  sum  not 
exceeding  9,000/. ;  and  such  would  have  been  her  marketable 
value  if  put  up  for  sale  in  that  state  of  repair,  either  at  the 
period  of  eflTecting  the  policy,  or  just  before  the  damage,  or 
at  the  time  at  which  the  repairs  would  have  been  completed. 

During  the  hurricane  the  vessel  made  no  more  water  than  Hall  unin- 
usual;  and,  upon  examination  of  the  ship  at  Calcuita,  the 
hull  did  not  appear  to  be  injured,  and  the  ship  appeared  to 
be  sound  in  all  other  respects  than  those  above  mentioned. 

The  vessel,  upon  her  arrival  in  Calcutta,  was  put  into  dock  Surveys, 
for  survey  and  examination.    She  was  surveyed  four  times, 
on  the  several  dates  following : — 2nd  of  June,  9th  of  June, 
3rd  of  July,  and  7th  of  July,  1843. 

Upon  the  survey  held  on  the  2nd  of  June,  the  surveyors 
recommended  that  the  vessel  should  be  docked  for  further 
examination,  and  in  the  mean  time  spars  should  be  procured 
for  masts,  yards,  &c.,  on  the  most  reasonable  terms;  also 
that  estimates  should  be  obtained  from  the  various  ship- 
chandlers  and  others  for  the  supply  of  the  stores  required  to 
replace  the  General  Kyd  in  the  same  position  as  before  the 
hurricane. 

Upon  the  survey  held  on  the  3rd  of  Jtdy,  1843,  the  sur- 
veyors recommended  the  copper  and  sheathing  to  be  stripped 
off  the  bottom,  and  that  it  should  be  dubbed  down  bright 
from  the  gunwale  to  the  keel,  to  ascertain  whether  or  not 
the  ship  had  received  any  further  injury  in  her  bottom  from 
the  wreck  of  the  masts. 

Upon  the  survey  held  on  the  7th  of  July,  1843,  the  sur- 
veyor reported  that  the  ship  had  experienced  very  severe 
weather,  having  been  blown  out  of  the  Madras  Roads,  after 
which  she  encountered  one  of  those  violent  gales  of  wind,  or 
hurricanes,  which  prevail  in  the  Bay  of  Bengal  during  the 
month  of  May,  which  reduced  the  hull  to  a  complete  wreck. 
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the  main-mast  and  mizen-mast  breaking  off  below  the  hoonds, 
the  fore-mast  and  bowsprit  badly  sprung ;  in  fact  so  crippled 
was  the  ship  in  masts  and  yards  as  to  require  nearly  the 
whole  of  them  to  be  renewed;  that  the  examination  of  the 
hull  which  he  had  been  enabled  to  make  on  the  upper  deck, 
gun  or  middle  deck,  orlop,  and  hold,  shewed  that  the  said 
ship  had  not  worked  on  her  fastenings ;  that  the  closeness  of 
all  the  butts,  scarples,  and  edges  of  the  planks,  shewed  not 
the  slightest  movement ;  and  that  the  beam-ends,  knees,  tod 
bolts  seemed  to  be  nearly  in  the  same  state  as  when  fint 
forged  and  fastened ;  that  equally  so  was  the  hull  on  tht 
outside,  as  regarded  the  topsides  and  wales ;  and  that,  judg- 
ing from  the  bottom  plank,  where  the  copper  and  sheathing 
had  been  torn  off  by  the  wreck  of  the  masts,  the  seams  were 
in  a  most  perfect  state ;  that  the  keel  of  the  said  ship  was 
remarlcably  straight  for  a  vessel  of  her  age,  having  only  four 
inches  camber  in  thirty  feet  from  the  fore  post ;  that  aft,  from 
that  length  to  the  stern  post,  it  formed  nearly  a  horizontal; a 
similar  sized  ship  built  in  Europe  of  oak  and  fir,  tree-nailed 
fastened,  would  in  all  probability,  when  from  twelve  to  fifteen 
years  old,  have  cambered  fiflteen  to  eighteen  inches.  The 
blocks  were  not  cut  into,  which  shewed  that  the  keel  had  not 
moved  since  the  said  ship  was  docked. 

The  said  last-mentioned  surveyor,  recommended  that  the 
bottom  of  the  said  ship  should  be  stripped,  the  copper  and 
sheathing  being  much  injured  by  the  masts,  thoroughly  over> 
hauled,  dubbed  bright,  and  if  it  proved,  as  he  expected,  free 
from  decay,  it  should  be  well  caulked,  felted,  sheathed,  and 
coppered;  that  the  channels  and  chain-plates  should  be 
partly  renewed  and  repaired ;  that  the  masts  and  yards  should 
be  completed,  and  the  wales,  topsides,  and  decks  caulked, 
with  sundry  trifling  jobs  to  be  done  about  the  hull;  after 
which  the  said  last-mentioned  surveyor  reported  that  the 
said  ship,  as  regarded  hull,  masts,  and  yards^  would  be  fit  for 
sea,  and  a  good  sea  risk  to  any  part  of  the  world. 

The  said  ship  was  built  at  Calcutta  about  thirty  years 
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before  that  time,  of  the  best  materials,  and  was  most  expen- 
sively fastened  with  copper  from  the  keel  to  the  wales,  and  in 
the  upper  works  with  iron. 

Estimates  were  procured  after  the  surveys,  of  the  costs  of 
the  necessary  repairs  and  refittings,  to  render  the  ship  sea- 
worthy as  before  mentioned;  and  such  cost  would  have 
amounted  to  the  sum  before  mentioned. 

After  such  repairs  the  vessel  would  not  have  been  a  worse 
ship  than  before,  unless  it  had  been  discovered  in  the  course 
of  such  repairs  that  the  vessel  had  received  any  further 
injury  in  her  bottom  from  the  wreck  of  the  masts.  Some 
materials  for  repairing  the  vessel  were  procured  by  the 
master,  and  some  repairs  were  commenced,  but  were  after- 
wards discontinued.  Those  repairs  were  principally  for  the 
purpose  of  protecting  the  vessel  from  sustaining  additional 
damage ;  and  masts,  spars,  sails,  and  other  articles  were  also 
purchased  for  the  purpose  of  proceeding  to  effective  repairs. 

On  the  10th  of  October^  1813,  on  receipt  of  information  of  Abandonment, 
the  extent  of  damage  and  repairs  required  (as  stated  in  the 
surveys  and  estimates),  an  abandonment  of  the  vessel  was 
duly  made  to  the  underwriters,  which  the  underwriters 
refused  to  accept. 

The  vessel  has  not  since  been  repaired. 

The  question  for  the  opinion  of  the  Court  is,  whether.  Question  for 
under  the  circumstances,  the  defendants  were  liable  as  for  a 
total  loss.  If  the  Court  shall  be  of  that  opinion,  interest  is 
to  be  added  to  the  amount,  if  the  Court  shall  be  pleased  to 
put  itself  in  the  situation  of  a  jury,  and  shall  think  it  fit  that 
interest  should  be  allowed.  If  the  Court  shall  be  of  opinion 
that  the  loss  was  an  average  loss,  and  not  a  total  loss,  the 
verdict  is  to  be  entered  for  an  amount  of  damages  to  be 
estimated  out  of  Court,  in  a  mode  agreed  upon  between  the 
parlies.  Either  party  is  to  be  at  liberty,  upon  the  argument, 
to  refer  to  the  pleadings,  and,  with  the  permission  of  the 
Court,  to  turn  the  case  into  a  special  verdict. 

Sir      IVilde,  Serjeant,  (with  whom  was  Greeitwood),  for 
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the  plaintiffs  (a).  Upon  the  facts  stated  in  the  special  casei 
the  defendants  are  liable  as  for  a  total  loss.  It  appears  that, 
in  the  course  of  the  voyage,  the  ves^,  by  a  peril  insured 
against,  sustained  damage  to  such  an  extent,  that  she  was  no 
longer  capable  of  being  used  as  a  ship  without  an  outlay  of 
10,5002.,  which  would  exceed  by  1,500/.  her  Talue  when 
repaired.  It  has  been  so  repeatedly  dedded  that  the  under- 
writers are  liable  as  for  a  total  loss,  where  the  vessel  is  by 
perils  of  the  sea  reduced  to  such  a  state  as  to  be  no  longer 
available  as  a  ship  but  at  an  expense  which  no  prudent 
owner,  if  uninsured,  would  incur,  that  it  would  be  idle  to 
argue  the  point  in  a  Court  of  co-ordinate  jurisdiction.  The 
principal  case  upon  the  subject  is  that  of  Allen  v.  Sugme  (6), 
to  which  may  be  added  Young  v.  Turing  (e).  Nor  does  the 
circumstance  of  the  value  being  stated  in  the  policy  make  any 
difference :  the  cases  of  Allen  v.  Sugrue  and  Yotrng  v.  TVrti^ 
both  arose  upon  valued  policies.  [Maule,  J. — The  value 
stated  in  the  poUcy  can  have  no  bearing  on  the  question."] 
The  Court  called  upon 

Channellf  Serjeant,  (with  whom  was  L.  J.  Broum\  for  the 
defendant.  Admitting  the  force  of  the  decisions  adverted  to, 
the  defendant  is  desirous  of  reviewing  them  before  a  Court  of 
error.  [Cresswell,  J.,  referred  to  Cambridge  v.  Andertan{d}f 
and  Sir  T.  Wilde  to  Ready.  Bonham{e)i  as  authorities  for 
the  same  position.]  In  Alien  v.  Sugrue,  the  vessel,  which 
was  valued  in  the  policy  at  2,000/.,  received  damage  by  perils 
of  the  sea,  which  could  have  been  repaired  for  1,4301. ;  but 
the  jury  found  that  she  was  not  worth  repairing :  and  it  was 


(a)  The  plaintiflTs  point  (more 
general  than  the  statement  of  the 
question  at  the  conclusion  of  the 
case)  marked  for  ar^ment  was, 
"  that,  under  the  circumstances 
set  forth  in  the  case,  there  was  a 
total  loss,  and  that  the  defendant 
was  liable  upon  the  policy  effected 
with  the  company  as  for  a  total 
loss. 


(6)  8  B.  &  C.  561 ;  3  Mann.  & 
R.  9.   Ante,  p.  413. 

(e)  2  Mann.  &Gr.  593;  2  Scott, 
N.  R.  753.   Ante,  p.  397. 

((/)  2B.&C.  691;  4D.&R.303; 
R.&M.60;  1C.&P.213.  Atti, 
p.  412. 

(e)  3  Brod.  &  Bingh.  147;  6  J. 
B.  Moore,  397. 
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held  that  this  was  a  total  loss,  and  that  the  assured  were 
entitled  to  recover  the  sum  at  which  the  vessel  was  valued  in 
the  policy.  And  in  Young  v.  Turing ^  the  ship  Eliza  {Dutch 
built),  valued  at  8,000/.9  was  insured  at  and  from  Rotterdam 
to  Java  and  Sumatra^  and  back  again  to  a  port  in  Holland; 
in  the  course  of  her  voyage  she  was  stranded  on  the  Goodwin 
SandSf  and  plundered;  she  was  afterwards  removed ,  and 
uhimately.  brought  to  London^  and  notice  of  abandonment 
given  to  the  underwriters:  it  appeared,  that  just  before  the 
Eliza  was  cast  away,  she  was  worth  5,833/. ;  that  her  value 
as  she  lay  was  700/. ;  and  that  the  salvage  was  4S0/. :  it  was 
proved  by  English  witnesses  that  the  expenses  of  repairin^^ 
the  ship  in  England  would  be  4,615/. ;  that  if  she  had  been 
entitled  to  a  British  register,  she  would  have  been  worth, 
when  repaired,  from  4,500/.  to  4,700i  ;  and  that,  if  she  had 
been  a  British  ship,  it  would  have  been  prudent  for  a  British 
owner  to  repair  her :  it  was  proved  by  Dutch  witnesses,  that 
the  expense  of  repairing  her  in  Holland  would  liave  been  far 
greater,  and  that  her  value  when  repaired  in  Holland  would 
not  have  exceeded  S,915/. :  it  was  also  proved  that  the 
trading  companies  in  Holland  will  not  employ  a  vessel  that 
has  been  stranded  in  the  manner  in  which  the  EUza  was 
stranded,  however  perfectly  she  may  have  been  repaired,  and 
that  this  circumstance  would  affect  her  value  in  Holland. 
The  Judge,  in  his  summing  up,  told  the  jury  that,  in  consi- 
dering whether  this  was  the  case  of  a  partial  or  a  total  loss, 
they  ought  not  to  take  into  account  the  value  in  the  policy ; 
and  that,  in  considering  the  same  question,  they  ought  to 
look  at  all  the  circumstances  attending  the  ship,  and  to  J  udgc 
whether,  under  all  those  circumstances,  a  prudent  owner,  if 
uninsured,  would  have  declined  to  repair  the  ship ;  and,  if  so, 
they  might  find  it  a  case  of  total  loss.  Upon  a  bill  of  excep- 
tions tendered,  this  direction  was  held  to  be  correct.  Tn  the 
present  case,  the  Court  is  asked  to  decline  to  infer  from  the 
facts  stated,  that  a  prudent  owner,  if  uninsured,  would  not 
have  repaired  the  vessel.  It  appears  that  the  ship  was  dis- 
masted  in  a  hurricane,  and  that,  though  somewhat  damaged 
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in  her  sheathing,  her  hull  was  altogether  uninjured ;  and  that 
the  expense  of  repairing  her  would  exceed,  by  1,500^.,  her 
marketable  value  when  repaired.  But  it  also  appears  that 
the  plaintiffs  had  bought  her  for  11,000^  And  it  may  be 
that  a  vessel  is  worth  more  to  her  owners  than  her  mere 
market  value.  It  is  also  to  be  observed,  that  the  plaintiffs 
themselves  have  invariably  treated  her  as  worth  more  than 
40,600/. :  and  she  was  valued  in  the  policy  at  17,500L,  at 
which,  or  a  higher  value,  she  had  frequently  before  bees 
insured.  There  is  no  suggestion  by  any  surveyor  that  t 
would  not  have  been  prudent  to  repaur  her.  [^Cresswett,  J.- 
The  question  is,  not  whether  or  not  the  plaintiflFs  would,  if 
uninsured,  have  repaired  her,  but  whether  a  prudent  owner 
would  have  done  so,  abstractedly  from  any  particular  fancr. 
Now,  a  prudent  owner  could  hardly  be  expected  to  lay  oot 
10,500^  to  get  a  ship  worth  only  9,000/.*^  In  Yowig  t. 
Taring  the  peculiar  position  of  the  assured  was  taken  mto 
account.  So,  here,  taking  the  peculiar  character  of  this  ship 
into  consideration,  the  Court  will  draw  such  inference  as  they 
may  think  reasonable.  [Maule,  J. — It  is  a  common  coarse 
in  special  cases  to  provide  that  the  Court  shall  be  at  liberty 
to  draw  such  inferences  from  the  hcts  stated  as  the  jury 
might  have  drawn;  and  that  perhaps  somewhat  enlarges 
their  power.  But  I  apprehend  that  the  Court  may  in  all 
cases  draw  such  inferences  as  are  reasonable^  and  obviooslj 
arise  out  of  the  facts  that  are  stated*  M^o  person  at  al 
acquainted  with  the  doctrine  of  Allen  v.  Sugrue  could  hesi- 
tate to  pronounce  this  a  case  of  total  loss.*^ 

Per  Curiam.  There  can  be  no  doubt  that  this  case  fab 
within  the  principle  of  those  that  have  been  adverted  to; 
and,  consequentiy,  the  plaintiffs  must  have  judgment.  Jui^ 
ment  for  the  plaintifl^. 
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Redmond  v.  Smith  and  Another  {a). 

This  was  an  action  of  assumpsit  on  a  policy  of  insurance.  In  assumpsit 

The  declaration  stated  that  the  plaintiff^  by  certun  persons  \\c^^  the  deda- 

called  or  known  by  the  name,  style,  and  firm  of  H.&  J.  John-  2^?.^!?^"*^ 

ston  &  Ca,  the  plaintiff's  agents  in  that  behalf,  theretofore,  j^^^^j^^^j^  ^ 

to  wit,  on  the  2nd  of  July,  184S,  caused  to  be  made  a  certain  j.  j.  &  Co.  as 
policy  of  insurance  purporting  thereby  and  containing  therein 
that  the  said  H.  &  J.  Johnston  &  Co.,  as  well  in  their  own      ^  ^^^^ 

'  count  and  for 

name  as  for  and  in  the  name  or  names  of  all  and  every  person  his  use  and 

or  persons  to  whom  the  same  did,  might,  or  should  appertain,  ^j!t^e^d 

in  part  or  in  all,  did  make  assurance  and  cause  themselves  and  co.^d  rc^^ 

them  and  every  of  them  to  be  assured  with  and  by  the  de-  theoi^crfor 

,  andeflfectthe 

fendants,  lost  or  not  lost,  for  the  space  of  twelve  calendar  said  policy  of 
months,  commencing  on  the  1st  of  July,  184S,  and  ending  ^I^Xa^u^as 
6n  the  30th  June,  1843,  both  days  inclusive,  in  port  and  H3dlArt"r 
at  sea,  in  docks  and  on  ways,  at  all  times,  in  all  places,  and  plea  trafersing 
in  all  services,  warranted  to  be  employed  in  the  coasting  trade  ^  ud^^pL 
of  the  united  kingdom,  with  leave  to  call  at  any  ports  or  ^j^^J^JI^' 
places  for  any  purposes,  and  to  tow  vessels,  upon  the  body,  ^j^^it'^By 
tackle,  apparel,  ordnance,  munition,  artillery,  boat,  and  other  the  2nd  section 
furniture  of  and  in  the  good  ship  or  vessel  called  the  Brigand  Wmr^  c.  19, 

(steamer),  whereof  was  master  for  that  present  voyage  ,  J^if  S^ongi^ 

or  whosoever  should  go  for  master  in  the  said  ship,  or  by 
whatsoever  other  name  or  names  the  same  ship,  or  the  master  proLibited  from 
thereof,  was  or  should  be  named  or  called,  beginning  the  ^ Mtyvo^agT 
adventure  upon  the  said  ship,  body,  tackle,  apparel,  ordnance,  ^j^j^^*^"^ 
munition,  artillery,  boat,  and  other  furniture  of  and  in  the  siloing  the 
said  good  ship  or  vessel  as  above;  and  that  it  should  be  anTby^fT/ 
lawful  for  the  said  ship,  &c.  to  proceed  and  sail  to  and  touch  j^^^^^J^ 
and  stay  at  any  ports  or  places  whatsoever  in  the  course  of  non-com^H-^ 
the  said  voyage  for  all  necessary  purposes,  without  prejudice  and  other  di. 
to  that  assurance;  the  said  ship  &c.,  for  so  much  as  con-  S^'t^g^*" 


(a)  8  Scott's  N.  R.  250. 
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•rticleg:—      cemcd  the  assured,  by  agreement  made  between  the  assured 

Sd^^      and  the  said  defendants  in  that  policy,  were  and  should  be 

surance  upon  a  rated  and  valued  in  manner  following,  that  is  to  say,  hull  and 
voyage  made  °  i      1 1  i 

in  breach  of     materials  should  be  valued  at  7500/.,  machinery  should  be 

Sons  iTnot*"  valued  at  7500i ;  to  pay  average  on  each  as  if  separately 
therefore  Twd.  jngu^ed;  touching  the  adventures  and  perils  which  the  de- 
fendants were  contented  to  bear  and  did  take  upon  them  in 
that  voyage,  they  were,  of  the  seas,  men  of  war,  fire,  enemies, 
pirates,  rovers,  thieves,  jettisons,  letters  of  mart  and  counter- 
mart, surprisals,  takings  at  sea,  arrests,  restraints,  and  de- 
tainments of  all  king's,  princes,  and  pepple  of  what  nation, 
condition,  or  quality  soever,  barratry  of  the  master  and  mari- 
ners, and  of  all  other  perils,  losses,  misfortunes,  that  bad  or 
should  come  to  the  hurt,  detriment,  or  damage  of  the  said 
ship,  &c.,  or  any  part  thereof ;  and  that,  in  case  of  any  loss 
or  misfortune,  it  should  be  lawful  to  the  assured,  their  factors, 
servants,  and  assigns,  to  sue,  labour,  and  travail  for,  in,  and 
about  the  defence,  safe-guard,  and  recovery  of  the  said  ship, 
&c.,  or  any  part  thereof,  without  prejudice  to  that  assurance, 
to  the  charges  whereof  the  said  defendants  would  contribute 
according  to  the  rate  and  quantity  of  the  sum  therein  assured; 
and  the  defendants  were  contented  and  did  thereby  promise 
and  bind  themselves  to  the  assured,  their  executors,  admin- 
istrators, and  assigns,  for  the  true  performance  of  the  pre- 
mises, confessing  themselves  paid  the  consideration  due  unto 
them  for  that  assurance  by  the  assured  at  and  after  the  rate 
of  5/.  5*.  per  cent.,  to  return  8*.  4rf.  per  cent,  for  each  un- 
commenced  month,  and  4^.  per  cent,  for  every  fifteen  days 
the  vessel  might  be  laid  up  unemployed,  notice  being  given; 
the  risk  of  fire  to  be  borne  during  such  time  by  the  un- 
derwriters; the  said  ship  was  warranted  free  of  average 
under  S/.  per  cent.,  unless  general  or  the  ship  should  be 
stranded :  and  the  defendants  by  the  said  policy  under- 
took the  said  insurance  for  the  sum  of  3000/.  sterling  :  and 
by  a  certain  memorandum  written  in  the  margin  of  the  said 
policy,  it  was  declared  that  any  claim  under  the  said  policy, 
would  be  paid  in  London  within  ten  days  after  adjustment. 
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Averment  that  the  said  policy  of  insurance  was  so  made  by  Averment  that 
the  said  H.  &  J.  Johnston  &  Co.  as  aforesaid,  as  the  agents  madc^by^H'"& 
for  him  the  plaintiff  and  on  his  account,  and  for  his  the     Johnston  & 

^  '  Co.  as  agents 

plaintiff's  use  and  benefit;  and  that  the  said  H.  &  J.  John-  for  the  plaintiff, 
ston  &  Co.  did  receive  the  order  for  and  effect  the  said 
policy  of  insurance  as  such  agents  as  aforesaid,  of  all  which 
premises  the  defendants  afterwards,  to  wit,  on  the  said  2nd  of 
c/itf/y,  1842,  had  notice ;  and  thereupon,  on  the  day  and  year  Motual  pro- 
last  aforesaid,  in  consideration  that  the  plaintiff,  at  the 
request  of  the  defendants,  had  then  paid  to  the  defendants  a 
certain  sum  of  money,  to  wit,  the  sum  of  1572^  10^.,  as  a 
premium  or  reward  for  the  insurance  of  3000/.  of  and  upon 
the  premises  in  the  said  policy  of  insurance  mentioned,  and 
had  then  promised  the  defendants  to  perfprm  and  fulfil  all 
things  in  the  said  policy  of  insurance  contained  on  the  part 
and  behalf  of  the  insured  to  be  performed  and  fulfilled,  the 
defendants  then  promised  the  plaintiff  that  they  the  defendants 
would  become  and  be  insurers  to  the  plwitiff  of  the  sum  of 
3000/.  upon  the  said  premises  in  the  said  policy  of  insurance 
mentioned,  and  would  perform  and  fulfil  all  things  in  the 
,  said  policy  of  insurance  mentioned  on  their  part  and  behalf 
as  such  insurers  of  the  said  sum  of  3000/.  to  be  performed, 
fufilled,  and  observed ;  averment  that  the  defendants  then 
became  and  were  insurers  to  the  plaintiff,  and  then  duly 
subscribed  the  said  policy  of  insurance  as  such  insurers  of 
the  said  sum  of  3000/.  sterling  upon  the  premises  in  the 
said  policy  in  that  behalf  mentioned;  that  he  the  plaintiff,  Averment  of 
at  the  time  of  the  making  of  the  said  policy  of  insurance 
was,  from  thence  continually  afterwards  until  and  at  the 
time  of  the  loss  thereinafter  mentioned,  interested  in  the 
said  ship  in  the  said  policy  of  insurance  mentioned  to  a 
large  value  and  amount,  to  wit,  to  the  value  and  amount 
of  all  the  monies  by  him  ever  insured  or  caused  to  be  in- 
sured thereon ;  that  theretofore,  and  after  the  making  of  the  Departure  of 
said  insurance,  and  whilst  the  said  ship  or  vessel  was  em- 
ployed  in  the  coasting  trade  of  the  United  Kingdom,  and 
after  the  said  Ist  of  July^  1842,  in  the  said  policy  of  in- 


824* 


Addenda. 


sntanoe  mentioned,  and  before  tlie  30th  of  Jtme,  1848,  in 
the  said  policy  of  insurance  also  mentioned,  to  wit,  on  the 
10th  of  October^  1842,  the  said  ship  or  vessel  departed  and 
set  sail  from  the  port  of  Liverpool  on  a  voyage  to  London; 

Lou-  that  the  said  ship  in  the  said  policy  of  insurance  mentioned, 

whilst  she  was  proceeding  on  her  said  voyage,  and  before 
her  arrival  at  London  aforesaid,  and  whilst  she  was  so  em- 
ployed in  the  coasting  trade  of  the  United  Kingdom  as  afore- 
said,  to  wit,  on  the  12th  of  October,  1842,  upon  the  high 
seas,  struck  against  certain  rocks,  and  did  thereby  then  and 
there  founder  and  sink  in  the  seas  aforesaid,  and  the  same 
ship  or  vessel,  with  her  tackle,  apparel,  ordnance,  munition, 
artillery,  machinery;  and  other  furniture,  were  then  totally 
lost,  destroyed,  and  sunk  in  the  sea  aforesaid,  of  all  which 
said  several  premises  the  defendants  afterwards,  to  wit,  on 
the  day  and  year  last  aforesaid,  had  notice,  and  were  then 
requested  by  the  plaintiff  to  pay  him  the  said  sum  of  300M. 
so  by  him  insured  as  aforesaid,  and  which  said  sum  of  3000/. 
they  the  defendants  then  ought  to  have  paid  according  to  the 
form  and  effect  of  the  said  policy  of  insurance,  and  their 
said  promise  and  undertaking  so  by  them  made  as  aforesaid. 
There  was  also  a  count  for  3000/.,  money  had  and  received 
by  the  defendants  for  the  use  of  the  plaintiff,  and  the  Uke 
sum  for  money  found  to  be  due  from  the  defendants  to  the 
plaintiff  on  an  account  stated  between  them. 

Second  pic*.  The  defendants  pleaded — secondly,  as  to  the  first  count, 
that  the  said  policy  of  insurance  was  not  made  by  the  said 
H.  &  J.  Johnston  &  Co.  as  agents  for  the  plaintifl^  or  on  his 
account,  or  for  his  the  plaintiff's  use  and  benefit ;  and  that 
the  said  H.  &  J.  Johnston  &  Co.  did  not  receive  the  order 
for  or  effect  the  said  policy  of  insurance  as  such  agents  as 
aforesaid,  as  in  the  said  first  count  was  alleged. 

Sixth  plea.  Sixthly,  as  to  the  first  count,  that  the  said  policy  of  assur* 
ance  in  that  count  mentioned  was  made,  and  that  the  said 
loss  of  the  said  ship  or  vessel  happened,  aiWr  the  pasmg  of 
a  certain  act  of  Parliament  made  and  passed  in  the  session  of 
Parliament  held  in  the  5th  and  6th  years  of  the  reign  of  bis 
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late  M ajesty.  King  William  the  4th,  intituled,  "  An  Act  to 
amend  and  consolidate  the  laws  relating  to  merchant  seamen 
of  the  United  Kingdom,  and  for  forming  and  maintaining  a 
register  of  all  the  men  engaged  in  that  service;*'  that  the 
said  ship  or  vessel  was,  at  the  several  times  of  sailing  on  the 
said  voyage,  and  of  the  said  loss  in  the  declaration  mentioned, 
respectively,  a  British  registered  ship,  of  the  burden  of  eighty 
tons  and  upwards,  and  that  the  crew  of  the  said  vessel  then 
consisted  of  divers,  to  wit,  twenty  seamen,  and  twenty  other 
persons  (not  being  apprentices),  and  of  one  master,  to  wit, 
one  Robert  Morris  Hunt ;  that  there  was  not,  at  the  time  of 
the  sailing  of  the  said  ship  or  vessel  on  the  said  voyage  in 
the  declaration  mentioned,  or  at  any  other  time  before  or 
after,  any  agreement  in  writing  with  the  said  master  and  the 
said  seamen  and  other  persons,  or  any  or  either  of  them, 
signed  by  the  said  master  and  the  said  seamen  and  other 
persons,  or  any  or  either  of  them,  specifying  what  monthly 
or  other  wages  each  of  such  seamen  and  other  persons,  being 
part  of  the  said  crew,  or  any  or  either  of  them,  was  to  be 
paid,  the  capacity  in  which  he  was  to  act,  or  the  nature  of 
the  voyage  in  which  the  said  ship  was  intended  to  be  em- 
ployed ;  contrary  to  the  statute  in  that  behalf ;  wherefore 
the  defendants  said  that  the  said  voyage  was  wholly  illegal : 
verification. 

The  plaintiff  demurred  specially  to  the  second  plea,  assign-  Special  de- 

iDurrer  to  tb' 

ing  for  cause  that  the  said  second  plea  amounted  to  the  plea  aeoond  plea, 
of  non  assumpsit;  that  the  matters  of  fact  therein  traversed 
were  included  in  and  might  be  given  in  evidence  under  the 
issue  joined  on  non  assumpsit;  that  the  pleading  in  the 
manner  as  pleaded  by  the  defendants  in  the  said  second  plea 
tended  to  unnecessary  prolixity  and  length ;  that  the  second 
plea  contained  a  negative  pregnant,  inasmuch  as  it  was  preg- 
nant with  doubt  whether  the  defendants  by  their  said  second 
plea  meant  to  say  thai  the  policy  was  not  made  by  H*  &  J* 
Johnston  &  Co.  as  the  agents  for  the  plaintiff,  or  on  his 
account,  or  for  his  the  plaintiff's  use  and  benefit ;  that  the 
plea  was  multifarious  and  double,  and  traversed  several 
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matters  of  fact ;  and  that  it  was  in  other  respects  informal, 
inartificial,  uncertain,  and  insufficient,  &c. 

Den^urrerto        The  plaintiff  also  demurred  generally  to  the  sixth  plea. 

the  «xth  pic  r^^^  defendant  joined  in  demurrer  (a). 

TiNDAL,  C.  J. — The  defendants  in  this  case  have  pleaded 
two  pleas  to  which  the  plaintiff  has  demurred,  viz.  the  second 
and  the  sixth.  The  second  plea  puts  in  issue  the  allegalioD 
in  the  declaration  that  the  said  policy  of  insurance  was  so 
made  by  the  said  H.  &  J.  Johnston  '&  Co.  as  the  agents  for 
him  the  plaintiff  and  on  his  account,  and  for  his  the  plaintiff's 
use  and  benefit,  and  that  the  said  H.  &  J.  Johnston  &  Co. 
did  receive  the  order  for  and  effect  the  said  policy  of  insur- 
ance as  such  agents  as  aforesaid.**  The  plaintiff  has  demur- 
red specially  to  this  plea,  assigning,  among  other  causes,  that 
it  amounts  to  the  plea  of  non  aswmpitii,  and  that  the  matters 
of  fact  therein  traversed  are  included  in  and  may  be  given  m 
evidence  under  the  issue  joined  on  nan  assumpsit and  such 
in  point  of  law  is,  I  think,  the  effect  of  this  traverse.  No 
doubt  the  plea  of  non  assumpsit  puts  in  issue,  not  only  the 
promise  alleged  in  the  declaration,  but  also  the  consideration 
for  such  promise.  Let  us  see,  then,  what  is  the  considera- 
tion here,  and  whether  non  assumpsit  does  not  put  in  issue 
virtually  the  same  facts  that  are  placed  specially  upon  the 
record  by  the  second  plea.  The  declaration  alleges  that  the 
plaintiff,  by  certain  persons  called  or  known  by  the  name, 
.  style,  and  firm  of  H.  &  J.  Johnston  &  Co.,  the  plaintiff's 
agents  in  that  behalf,  caused  to  be  made  a  certain  policy  of 

(a)  The  matters  intended  to  be  entered  into  with  seamen  before 

argued  on  the  demurrer  to  the  sixth  they  were  carried  to  sea  on  anj 

plea  were,  that  the  plea  was  de-  voyage,  was  to  be  entered  into  with 

fective  in  substance,  inasmuch  as  them  by  the  master  of  any  ship  or 

it  alleged  no  facts  which  wonld  vessel,  and  the  penalty  for  deftmH 

constitute  such  illegality  in  the  was  inflicted  on  the  master;  and 

voyage  as  to  render  the  policy  the  owner  of  any  ship  or  vessel, 

void,  or  which  afforded  any  answer  not  having  knowledge  of  the  mas- 

to  the  action;  that  the  plea  was  ter's  default,  could  not  be  preja- 

further  defective  in  substance,  in-  diced,  so  as  to  prevent  his  rccorer- 

asmuch  as  by  the  5  &  6  Wm.  4,  ing  on  a  policy  effected,  oo  such 

c.  1D>  the  agreement  required  to  be  ship. 
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insurance  ;**  and  that  the  said  policy  of  insurance  was  so 
made  by  the  said  H.  &  J.  Johnston  &  Co.  as  the  agents  for 
him  the  plaintiff  and  on  his  account^  and  for  his  the  plaintiff's 
use  and  benefit^  and  that  the  said  H.  &  J.  Johnston  &  Co. 
did  receive  the  order  for  and  effect  the  said  policy  of  insur- 
ance as  such  agents  as  aforesaid.**  It  appears  on  the  face  of 
the  declaration,  therefore,  that  the  policy  was  effected  in  the 
name  of  H.  &  J*  Johnston  &  Co.  as  agents  for  the  plaintiff, 
and,  as  alleged  on  the  policy,  as  agents  for  the  party  in* 
terested :  and  the  consideration  is  thus  alleged  : — In  con- 
sideration that  the  plaintiff,  at  the  request  of  the  defendants, 
had  then  paid  to  the  defendants  a  certain  sum  of  money,  to 
wit,  the  sum  of  157/.  10^.,  as  a  premium  or  reward  for  the 
insurance  of  3000Z.  of  and  upon  the  premises  in  the  said 
policy  of  insurance  mentioned,  and  had  then  promised  the 
defendants  to  perform  and  fulfil  all  things  in  the  said  policy 
of  insurance  contained  on  the  part  and  behalf  ot  the  insured 
to  be  performed  and  fulfilled,  the  defendants  then  promised 
the  plaintiff  that  they  the  defendants  would  become  and  be 
insurers  to  the  plaintiff  of  the  sum  of  3000/1  upon  the  said 
premises  in  the  said  policy  of  insurance  mentioned,  and 
would  perform  and  fulfil  all  things  in  the  said  policy  of 
insurance  mentioned  on  their  part  and  behalf  as  such  insurers 
of  the  said  sum  of  SOOO/.  to  be  performed,  fulfilled,  and  ob«- 
served.**  Under  nm  assumpsit  it  would  be  incumbent  on  the 
plaintiff  to  produce  the  policy  described  in  the  declaration, 
and  to  prove  that  H.  &  J.  Johnston  &  Ca  made  the  assur- 
ance as  his  agents.  Therefore,  it  seems  to  me  that  precisely 
the  same  evidence  must  be  given  under  nan  assumpsit  as 
would  be  requisite  to  sustain  the  second  plea.  And,  when  it 
is  said  that  by  the  form  of  this  traverse  it  would  be  necessary 
for  the  plaintiff  to  shew  that  H.  &  J.  Johnston  &  Co.  were 
his  agents  for  that  purpose  at  the  very  time  of  effecting  the 
insurance,  whereas,  if  it  went  to  the  jury  upon  non  assumpsit 
only,  a  subsequent  acknowledgment  and  ratification  would 
suffice;  I  must  say  I  am  not  prepared  to  admit  any  such 
distinction.   If  a  subsequent  ratification  woaid  be  enough  in 
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the  one  case,  I  do  not  see  why  it  should  not  in  the  other. 
On  the  part  of  the  plaintiff  was  cited  the  case  of  Sutherland 
y.  Pratt  (1 1  M.  &  W.  296),  where  a  plea  to  a  declaration  in 
assumpsit  on  a  policy  of  insurance,  that  the  policy  was  not 
caused  to  be  made  by  or  on  behalf  of  the  plaintiff  was 
held  bad  on  special  demurrer,  as  amounting  to  non  assumptU. 
I  am  unable  to  distinguish  that  case  upon  any  solid  and 
substantial  ground  from  the  present.  As  far,  therefore, 
as  the  second  plea  is  concerned,  the  demurrer  must  pre- 
Sixth  pica.  vaiL  By  the  sixth  plea  the  defendants  seek  to  set  up  as 
an  answer  to  the  action,  that  the  voyage  in  respect  of  which 
the  policy  declared  upon  was  made  was  an  illegal  voyage, 
by  reason  of  the  non-compliance  with  the  directions  of  the 
statute  5  &  6  Wm.  4,  c.  19.  There  can  be  no  doubt  but 
that  a  policy  effected  on  a  ship  upon  the  prosecution  of  an 
illegal  voyage  is  void,  and  cannot  be  enforced  in  a  Court  of 
law.  It  would  be  singular,  indeed,  if  the  main  contract 
should  be  void  and  the  collateral  contract  valid.  It  may, 
therefore,  be  laid  down  as  a  general  rule,  that,  where  the 
voyage  itself  is  illegal,  an  assurance  for  the  voyage  is  also 
illegaL  There  are  many  cases  where  that  has  been  held  to 
be  undoubted  law.  Thus,  in  the  time  of  the  last  war,  poli- 
cies effected  on  vessels  sailing  in  contravention  of  the  Conroj 
Acts,  38  Geo.  3,  c.  76,  and  48  Geo.  3,  c.  57,  where  held 
void.  So,  where  the  voyage  was  in  breach  of  the  Naviga- 
tion Act,  6  Geo.  4,  c  109,  or  of  the  acts  regulating  the 
East  India  Company  or  the  South  Sea  Company — acts 
which  had  in  view  the  general  policy  of  the  realm,  and  the 
security  and  encouragement  of  navigation.  But  it  appears 
to  me  that  the  provisions  of  the  statute  5  &  6  Wm.  4,  c  19, 
were  framed  for  a  collateral  purpose  only  :  i^  was  intended 
to  give  to  seamen  in  the  merchant-service  a  readier  mode 
of  ascertaining  and  enforcing  their  rights,  and  to  prevent 
them  from  having  imposed  upon  them  contracts  into  which 
they  had  never  in  fact  entered ;  and  therefore  it  enacts,  in 
s.  1,  that  it  shall  not  be  lawful  for  any  master  of  any  ship 
or  vessel  belonging  to  any  subject  of  his  Majesty  of  this 
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United  Kingdom  trading  to  parts  beyond  the  seas»  or  of  any 
British  registered  ship  of  the  burthen  of  eighty  tons  or  up- 
wards employed  in  any  of  the  fisheries  of  the  United  King- 
dom^  or  in  trading  coastwise  or  otherwise,  to  carry  to  sea  on 
any  voyage,  either  from  this  kingdom  or  from  any  other 
place,  any  seaman  or  other  person  as  one  of  bis  crew  or  com- 
plement (apprentices  excepted),  without  first  entering  into  an 
agreement  in  writing  with  every  such  seaman,  specifying 
what  monthly  or  other  wages  each  such  seaman  is  to  be  paid, 
the  capacity  in  which  he  is  to  act,  and  the  nature  of  the 
voyage  in  which  the  ship  is  intended  to  be  employed,  so  that 
the  seaman  may  have  some  means  of  judging  of  the  probable 
period  for  which  he  is  likely  to  be  engaged ;  and  the  said 
agreement  shall  contain  the  day  of  the  month  and  year  in 
which  the  same  shall  be  made,  and  shall  be  signed  by  the 
master  in  the  first  instance,  and  by  the  seamen  respectively 
at  the  port  or  place  at  which  such  seamen  shall  be  respec- 
tively shipped :  and  the  master  shall  cause  the  same  to  be, 
by  or  in  the  presence  of  the  party  who  is  to  attest  their 
respective  signatures  thereto,  truly  and  distinctly  read  over 
to  every  such  seaman  before  be  shall  be  required  to  sign  the 
same,  in  order  that  he  may  be  enabled  to  understand  the 
purport  and  meaning  of  the  engagement  he  enters  into  and 
the  terms  to  which  he  is  bound."  And  then  the  act  goes  on, 
in  section  4,  to  provide,  that,  if  any  master  of  any  such  ship 
as  aforesaid  shall  carry  out  to  sea  any  seaman  (apprentices 
excepted)  without  having  first  entered  into  such  agreement 
as  is  thereby  required,  he  shall  for  every  such  ofience  forfeit 
and  pay  the  sum  of  10/.  for  or  in  respect  of  each  and  every 
such  seaman  he  shall  so  carry  out  contrary  to  this  act ;  and, 
if  any  master  shall  neglect  to  cause  the  agreement  to  be  dis- 
tinctly read  over  to  each  such  seaman,  as  by  this  act  he  is 
enjoined,  he  shall  for  every  such  neglect  forfeit  and  pay  the 
sum  of  5L  ;  and,  if  any  master  shall  neglect  to  deposit  with 
the  collector  or  comptroller  of  the  customs  a  copy  of  the 
agreement  thereby  required  to  be  made  and  deposited  as 
aforesaid  [s.  3],  or  shall  wilfully  deposit  a  false  copy  of  any 
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such  agreement^  he  shall  for  every  such  neglect  or  offence 
forfeit  and  pay  the  sum  of  50/.**  The  non-compliance  with 
these  directions  of  the  statute,  though  it  may  furnish  good 
ground  of  action  against  the  master,  does  not  render  the 
voyage  illegal.  It  has  been  insisted  that  a  non-compliance 
with  the  statute  at  all  events  amounts  to  unseaworthiness. 
The  cases,  however,  that  were  cited  all  shew,  that,  to  consti- 
tute this  sort  of  unseaworthiness,  it  must  appear  that  there  was 
a  crew  insufficient  in  point  of  number,  or  a  want  of  capacity 
or  intelligence  in  the  master  or  other  officers.  Here,  there 
is  nothing  of  the  kind  shewn.  I  therefore  think  the  sixth 
plea  is  also  bad ;  and  consequently  that  upon  both  the  de- 
murrers there  must  be  judgment  for  the  plaintiff. 


INDEX 

TO  THE 

PRINCIPAL  MATTERS- 


AVERAGE,  GENERAL. 

1.  General  average  is  the  general 
tontribution  that  is  to  be  made  by  all 
parties  towards  a  loss  sustained  by 
some  for  the  benefit  of  all,   492,  495 

2.  The  principle  of  this  general 
contribution  is  derived  from  the  an- 
cient law  of  Rhodes,  being  adopted 
into  the  Digest,  with  an  express  recog- 
nition of  its  true  origin,  492 

3.  In  a  marine  sense,  "  contribu- 
tion" and  "  average"  are  synonymous 
terras,  497 

4.  The  rule  of  the  Rhodian  law  is 
this : — **  If  goods  are  thrown  over- 
board, in  order  to  lighten  a  ship,  the 
loss  incurred  for  the  sake  of  all  shall 
be  made  good  by  the  contribution  of 
all,  497 

5.  In  case  of  necessity,  for  saving 
the  lives  of  the  passengers  in  a  ship, 
it  is  lawful  for  any  one  passenger  to 
throw  the  goods  of  another  overboard ; 
and  where  the  danger  accrued  only  by 
the  act  of  God,  as  by  tempest,  every 
man  ought  to  bear  his  loss  for  the 
safeguard  and  life  of  a  man,  498 

6.  In  a  general  average,  one  thing 
is  certainly  necessary,  viz.,  that  the 
ship  be  in  distress,  and  that  sacrific- 
ing a  part  be  necessary  to  preserve  the 
rest,  499 


7.  Previous  deliberation  is  not  an 
essential  ingredient  in  determining  a 
casting  overboard,  if  the  master  and 
crew  agree  that  it  is  necessary :  too 
much  care  and  selection  of  goods  very 
justly  would  excite  a  suspicion  of 
fraud,  499 

8.  If  the  ship  ride  out  the  storm, 
it  is  the  duty  of  the  master,  if  she 
arrive  at  her  port  of  destination,  or 
at  any  other  port,  to  draw  up  an  ac- 
count of  the  jettison,  and  verify  the 
same  by  the  oath  of  himself  or  of  some 
of  his  crew,  as  soon  as  possible,  that 
there  be  no  opportunity  to  purloin 
goods,  and  then  pretend  they  were 
cast  over  in  the  hour  of  danger,  500 

9.  If  the  jettison  does  not  save  the 
ship,  but  she  perish  in  the  storm,  the 
goods  saved  are  not  to  contribute  to 
the  loss  of  the  goods  cast  overboard, 
because  the  object  of  the  jettison  was 
not  attained,  600 

10.  But  if  the  ship  be  saved,  and 
pursue  her  voyage,  and  afterwards  be 
lost,  the  goods  saved  from  the  subse- 
quent loss  shall  contribute  to  the  loss 
of  the  goods  cast  over  on  the  former 
occasion,  500 

11.  If  in  the  act  of  jettison,  or  in 
consequence  of  it,  other  goods  are 
broken,  damaged,  or  destroyed,  the 
value  of  these  must  be  included  in 
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the  general  contribution,  and  damage 
done  to  the  ship  by  cutting  holes  to 
effect  jettison,  or  to  let  out  the  water, 

500 

1 2.  If  the  ship  be  obliged  to  take 
refuge  in  a  port  to  which  she  was  not 
destined,  and  which  she  cannot  enter 
without  lightening  the  ship  by  taking 
out  part  of  the  cargo,  and  the  part  is 
lost  in  the  craft  to  the  shore,  this  loss, 
which  was  occasioned  by  the  removal 
for  a  general  benefit,  must  be  repaid 
by  a  general  contribution,  501 

13.  All  loss  which  arises  in  conse- 
quence of  extraordinary  sacrifices,  or 
expenses  incurred  for  the  preservation 
of  the  ship  and  cargo,  come  within  Uie 
description  of  general  average,  501 

14.  The  expense  of  repairing  a 
ship  injured  by  resisting  a  privateer, 
curing  the  wounds  of  the  sailors,  and 
the  ammunition  expended,  are  not  the 
subject  of  a  general  average,  502 

15.  A  master  who  has  cut  his 
mast,  parted  with  his  cable,  or  any 
other  part  of  the  ship,  in  order  to  save 
the  ship,  he  is  entitled  to  compensa- 
tion by  a  genera]  average,  503 

16.  But  where  a  vessel  carried  a 
press  of  sail,  to  avoid  a  privateer,  and 
was  damaged,  this  is  not  a  general 
average  loss,  503 

17.  Goods  laden  on  deck,  unless 
sanctioned  by  the  usage  of  trade, 
though  they  must  contribute  to  a  loss, 
are  not  themselves  the  subject  of  a 
general  average,  504 

18.  But  the  owner  of  a  cargo  of 
timber  laden  on  deck,  pursuant  to  the 
usage  of  the  trade,  is  entitled  to  a 
contribution,  in  the  nature  of  general 
average,  for  a  loss  by  jettison,  501 

19.  And  where,  in  an  action  by  a 
shipowner  against  the  underwriter  on 
"  the  ship,"  the  declaration  stated  that 
certain  pigs  were  thrown  overboard, 
for  the  safety  of  the  ship,  and  the 
plaintiff  was  afterwards  forced  to  con- 
tribute to  the  general  average*  Plea,  that 
the  pigs  were  laden  on  deck,  by  reason 
whereof  the  defendauts  were  not  liable 
to  contribute  to  the  average.  Held 


bad,  for  not  showing  that  the  lading 
was  improper  under  the  circumstances, 

505 

20.  Boats  ought  to  be  lashed  on 
deck,  but  if  lashed  to  the  quarters 
they  are  entitled  to  contribution,  513 

21.  In  whaling  voyages  it  is  the 
practice  to  adjust,  on  the  principles 
of  general  average,  the  loss  of  oil, 
thrown  overboard  from  the  deck, 
where  it  is  carried  a  short  time  be- 
fore it  can  be  properly  and  safely 
stowed  in  the  hold,  5 1 3 

22.  If  a  ship  be  carried  by  force 
into  a  port,  the  charges  of  reclaiming 
her,  and  the  extra  wages  and  ex- 
penses during  the  detention,  are  the 
subject  of  a  general  average,  515 

23.  Extraordinary  wages  and  pro- 
visions expended  during  the  time  a 
ship  goes  into  a  port  to  repair,  are 
not  the  subject  of  a  general  average, 
unless  in  the  case  of  ui^gent  necessity, 

516 

24.  Where  a  ship  is  obliged  to  go 
into  a  port  for  the  benefit  of  the  whole 
concern,  the  charges  of  unloading  and 
reloading  the  cargo,  and  the  wages 
and  provisions  of  the  workmen  hired 
for  the  repairs,  are  general  average,  517 

25.  The  wages  and  provisions,  and 
the  expenses  of  repairs,  where  a  ship 
goes  into  port  in  order  to  repair  da- 
mage by  a  tempest,  are  not  Uie  sub- 
ject of  a  general  average,  519 

26.  General  principle  to  be  derived 
from  these  decisions,  520 

27*  If  the  master  cannot  borrow 
money  to  repair  his  ship  on  the  secu- 
rity of  ship  or  cargo,  he  may  sell  part 
of  the  cargo  to  repair  her,  so  as  to 
enable  her  to  take  the  remainder  of 
the  cargo  to  its  port  of  destination ; 
and  the  money  so  obtained  will  make 
the  subject  of  a  general  average,  521 

28.  Goods  are  to  contribute  accord* 
ing  to  their  value,  522 

29.  Wearing  apparel  and  jewels 
belonging  to  the  person  do  not  con- 
tribute, 522 

30.  Seamens'  wages  do  not  contri- 
bute, 522 
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31.  In  what  proportions  ship, 
freight,  and  cargo,  shall  contribute, 

523 

32.  The  valne  at  which  the  goods 
cast  overboard  are  to  be  estimated, 
and  for  what  value  those  saved  are  to 
contribute,  524 

33.  The  time  when  the  contribu- 
tion is  to  be  made,  525 

34.  The  place  at  which  the  ave* 
rage  is  to  be  adjusted,  527 

35.  The  adjustment  is  to  be  made 
according  to  the  law  of  that  place,  527 

ARRESTS,  RESTRAINTS, 
DETENTION  OF  PRINCES,  &c. 

See  Total  Losses  and 
Abandonment. 

1.  Malyne  says,  "  that  the  assurers 
are  liable  for  all  losses  by  arrests,  de- 
tentions, &c.,  happening  both  in  time 
of  war  and  peace,  committed  by  the 
public  authority  of  princes,  &c.,  305 

See  Roccus's  Opinion,  ih. 

2.  Lord  Mansfield  said,  in  the  case 
of  Goss  V.  Withers,  that  the  assured 
may  abandon  in  case  merely  of  an 
arrest  on  an  embargo,  by  a  prince  not 
an  enemy ;  and  consequently  such  an 
arrest  is  a  loss  within  the  meaning  of 
the  word  "  detention,"       296,  305 

3.  The  term  "  people,"  in  the 
clause,  means  the  supreme  power — 
the  power  of  the  country,  whatever  it 
may  be,  306 

4.  What  is  an  embargo?  An  em- 
bargo is  an  arrest  laid  on  ships  or 
merchandise,  by  public  authority,  or 
a  prohibition  of  state,  commonly 
issued  to  prevent  foreign  ships  from 
putting  to  sea  in  time  of  war,  and 
sometimes  also  to  exclude  them  from 
entering  our  ports,  306 

5.  This  term  has  also  a  more  ex- 
tensive signification,  where  ships  are 
detained  by  a  prince  to  serve  him  in 
an  expedition,  and  for  this  end  have 
their  ladings  taken  out,  without  any 
regard  to  the  government  they  obey, 

307 


6.  An  embargo  may  be  laid  on 
shipping  in  the  ports  of  Great  Britain 
by  royal  proclamation,  in  time  of  war, 
because  a  proclamation  is  founded  on 
a  prior  prerogative,  viz.,  that  the  king 
may  prohibit  any  of  his  subjects  from 
leaving  the  realm,  307 

7.  But  in  times  of  peace  the  power 
of  the  King  of  Great  Britain  to  lay 
such  restraints  is  doubtful,  307 

8.  Where  a  neutral  vessel  was 
seized  by  a  foreign  power,  and  car- 
ried into  port,  to  be  searched  for 
enemy's  property,  all  charges  arising 
out  of  the  improper  detention  most 
be  borne  by  the  underwriters,  SOS 

9.  A  neutral  ship  is  insured  at  and 
from  an  enemy's  port,  and  an  em- 
bargo is  there  laid  on  by  the  enemy. 
The  assured  may  abandon,  and  re* 
cover  a  total  loss,  310 

10.  A  British  merchant  is  not  an- 
swerable for  the  damage  which  may 
happen  to  a  foreign  ship  by  reason  of 
an  embargo  laid  on  by  the  British 
Grovemment,  312 

11.  Where  the  assured  is  a  subject 
of  this  country,  he  may  recover  against 
a  British  underwriter  for  a  loss  arising 
out  of  a  detention  by  the  British 
Government,  318 

12.  Every  man  is  a  party  to  the 
public  acts  of  his  own  Government, 
and  cannot  make  the  consequences  of 
an  act  of  his  own  state  the  foundation 
of  a  claim  of  indemnity  upon  a  British 
subject  in  a  British  court  of  justice, 
any  more  than  he  could  if  such  act 
had  been  done  immediately  and  indi- 
vidually by  such  foreign  subject  him- 
self, 313 

13.  Where  a  consignor  has  made  a 
policy,  and  his  conduct  or  that  of  his 
nation  has  deprived  him  of  the  right 
of  enforcing  it,  for  his  own  ben^t, 
the  consignee  cannot  apply  it  to  his 
own  interest  as  if  it  had  been  made 
on  his  account,  319 

14.  An  alien  enemy,  with  respect 
to  his  birth,  domiciled  in  this  country 
may,  in  the  time  of  war,  protect  by 
insurance}  either  for  his  own  benefit 
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or  his  correspondent's,  a  shipment 
licensed  by  the  Crown  to  the  enemy's 
country,  320 
16.  A  plaintiff,  an  alien  in  respect 
to  his  binh,  may,  if  domiciled  here, 
sue  in  our  Courts.  The  legal  result 
being  that  not  only  the  plaintiff,  the 
person  licensed,  may  sue,  but  that  the 
commerce  itself  is  to  be  regarded  as 
legalized  for  all  purposes  of  its  due 
and  effectual  protection,  820 

See  the  subject  of  Licenses," 
Part  2,  Sect.  2. 

16.  By  the  law  of  nations  notifi- 
cation of  a  blockade  is  notice  to  all  the 
subjects  of  the  nation  to  which  the 
notification  has  been  made.  But,  in 
cases  of  insurance,  knowledge  of  the 
fact  must  be  proved  in  the  assured, 

315 

17*  Id  a  policy  of  insurance  from 
Liverpool  to  a  blockaded  port,  the 
ship  sailed  on  the  voyage  before  the 
blockade  was  notified  in  this  country, 
but  afterwards  put  into  another  port 
in  this  kingdom  after  notification  of 
the  blockade  in  the  London  Gazette , 
and  it  might  be  known  there  :  the 
jury  found  the  captain  did  not  know 
of  the  blockade.  Held,  that  the 
knowledge  of  the  captain  was  not  to 
be  presumed  on  the  principle  that 
notice  to  a  state  is  notice  to  all  its 
subjects,  but  it  was  a  question  of  fact 
properly  left  to  the  jury,  315 

THE  ASSURED. 

1.  Who  may  by  law  be  the  as- 
sured in  a  marine  policy  of  assur- 
ance, 1 

2.  Exception  in  the  case  of  alien 
enemies,  2 

3.  The  descriptions  of  the  persons 
enabled  to  sue  on  the  policy,  by  28 
Geo.  3,  c.  56,  3 

4.  Decisions  on  this  act,  4 

5.  Any  of  his  Majesty's  subjects 
may  make  an  insurance  alleging  the 
interest  to  be  in  his  Majesty,  and  his 
Majesty  may  adopt  and  ratify  it,  7 


THE  ASSURERS. 

1.  By  the  coaimon  law  any  indi- 
vidual or  number  of  indiriduals  act- 
ing in  partnership  might  be  assurers. 

530 

2.  But  this  giving  rise  to  a  set  of 
adventurers  who  got  the  premiunbi 
and  could  not  pay  the  losses,  the  law 
was  altered  by  founding  two  char* 
tered  companies,  giving  them  a  mo- 
nopoly; and  prohibiting  persons  in 
partnership  being  assurers,  530 

3.  In  more  modem  times  this  has 
been  altered ;  and  at  this  day  any 
persons,  whether  in  partnership  or 
not,  may  be  assurers,  531 

4.  But  the  two  chartered  com- 
panies retain  their  charters.  See  an 
account  of  them,  531 

5.  Of  private  assurers  the  most 
important  are  the  underwriters  who 
are  members  of  Lloyd's  coffee-house, 

532 

BARRATRY. 

1.  Barratry  is  defined  by  Postle- 
thwaite  in  his  Diet,  to  be  "  when  the 
master  of  a  ship,  or  the  mariners,  cheat 
the  owners  or  assurers,  whether  by 
running  away  with  the  ship,  sinking 
her,  deserting  her,  or  embezzling  the 
cargo.  And  in  vol.  i,  p.  136,  title 
**  Assurance,**  he  says,  "  one  species 
of  barratry  in  a  marine  sense,  is,  when 
the  master  of  a  ship  defrauds  the 
owners  or  assurers  of  her,  by  taking 
her  in  a  different  course  to  their 
orders,"  322 

2.  Lord  Mansfield,  in  Vallejo  v. 
Wheeler,  Cowp.  p.  163,  says,  "  I 
take  the  word  to  have  been  intro- 
duced by  the  Italians,  the  great  traders 
of  the  modern  world."  In  the  Italian 
Diet  the  word  **  barratrare*'  means  to 
cheat,  324, 334 

3.  Whether  the  loss  takes  place 
during  the  fraudulent  voyage  or  after 
is  immaterial,  because  the  voyage  is 
equally  altered,  325 

4.  Where  a  ship  and  her  caign 
were  barratrously  taken  oat  of  her 
course  by  the  master  and  maziners. 
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ar\d  part  of  the  cargo  sold,  and  the 
remainder  sent  home  in  another  vessel, 
held  that  this  was  a  total  loss  of  the 
cargo  the  moment  the  act  of  "  bar- 
ratry" was  committed,  326 

5.  The  loss  must  take  place  during 
the  voyage,  and  within  the  time  li- 
mited by  the  policy,  328 

6.  Where  the  owner  of  a  ship,  by  a 
contract,  placed  the  entire  vessel  for  a 
time  under  the  sole  control  of  the 
freighter,  an  act  done  by  the  general 
owner,  or  with  his  consent,  in  fraud 
of  the  freighter,  is  an  act  of  "  bar- 
ratry," 329 

7-  Mr.  J.  Willes's  definition  of 
"  barratry,"  329 

8.  If  the  master  deviate  from  the 
voyage  on  a  private  speculation  of 
his  own  it  constitutes  **  barratry," 

325,  330 

9.  If  a  master,  contrary  to  his  in- 
structions, cruise  for  and  take  a  prize, 
it  is  "  barratry,"  331 

10.  The  master  of  an  American 
slave  ship  sails  to  an  enemy's  settle- 
ment on  the  coast  for  the  purpose  of 
trading  to  more  advantage  than  at  a 
British  settlement  without  having  in- 
structions to  go  there ;  his  ship  was 
seized  by  a  British  frigate :  this  trading 
was  held  to  be  "  barratry,"  331 

11.  The  master  must  do  nothing 
contrary  to  the  laws  of  his  country, 
whether  with  or  without  a  view  to 
the  advantage  of  his  owners,  335 

12.  In  the  sense  in  which  "  bar- 
ratry" is  used,  as  applied  to  subjects 
of  British  marine  insurances,  it  is 
considered  precisely  tantamount  to 
fraud,  334 

13.  ]f  the  master  of  a  ship  sail  out 
of  port  without  paying  port  dues, 
whereby  the  goods  are  forfeited,  lost 
or  spoiled,  this  is  **  barratry,"  335 

14.  If  the  master  sail  out  of  port 
without  leave  in  breach  of  an  em- 
bargo, in  consequence  of  which  the 
owners  afterwards  sustain  a  loss,  in 
respect  of  sailors'  wages  and  provi- 
sions, by  the  detention  of  the  ship, 
this  is  «  barratry,"  336 


15.  If  the  conduct  of  the  master  is 
criminal  with  respect  to  the  state  it  is 
"  barratry,"  although  likely  in  his 
opinion  to  advance  his  owner's  in- 
terest, 337 

16.  A  deviation  by  the  master 
through  a  mistake  as  to  the  meaning 
of  his  instructions,  or  a  misappre- 
hension of  the  best  mode  of  carrying 
them  into  effect,  will  not  constitute 
"  barratry,"  888 

17.  The  freighter  for  the  vojrage  is 
owner  of  the  ship,  pro  hdc  vice,  and 

barratry"  cannot  be  committed  with 
his  consent,  339 

1 8.  But  an  act  of  the  captain  with 
the  consent  of  the  owner  of  the  ship, 
though  without  the  privity  of  the 
owners  of  the  goods,  does  not  con- 
stitute "  barratry,"  340 

19.  Barratry"  cannot  be  com- 
mitted against  any  but  the  owners  of 
the  ship,  341 

20.  If  an  owner  be  likewise  master 
he  cannot  commit  "  barratry,"  242 

21.  The  mortgagor  of  a  ship  is  suffi- 
ciently the  owner  to  disable  him  firom 
committing  '*  barratry"  if  he  also  be 
master,  342 

22.  And  the  Court  of  Chancery, 
in  a  case  in  which  the  owner  and 
master  after  mortgaging  his  ship  had 
committed  "  barratry,"  and  when  the 
mortgagee  brought  an  action  against 
the  underwriter  to  recover  damages 
for  the  loss  he  had  sustained  by  ^is 
act  of  barratry,"  still  considering 
the  mortgagor  the  owner,  granted  an 
injunction,  342 

23.  A  loss  is  well  all^d  to  have 
happened  by  the  perils  of  the  sea, 
if  supported  by  proof  of  the  ship 
being  wrecked,  although  this  may 
have  been  occasioned  by  the  "bar- 
ratry" of  the  master  and  mariners, 

344 

24.  A  loss  is  well  allied  to  have 
happened  by  "  barratry"  though  it  be 
proved  to  have  taken  place  by  the 
joint  act  of  the  enemy,  aided  by  the 
crew,  344 

25.  The  laws  of  this  country,  and 
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the  ordinances  of  some  foreign  na- 
tions, for  the  punishment  of  those 
vrho  have  been  found  guilty  of  the 
more  heinous  acts  of  "  barratry,"  345 
26.  And  of  piracy,  347 

BROKER. 

1.  The  insurance  broker  goes  be- 
tween the  assured  and  the  underwriter, 

53d 

2.  He  is  answerable  in  an  action 
by  his  employer  (the  merchant)  if  he 
accepts  a  retainer,  and  fails  in  per- 
forming his  duty,  533,  536 

3.  The  broker  is  agent  both  to  the 
assured  and  the  underwriter,  534 

4.  He  sometimes  acts  under  a  del 
credere  commission,  534 

5.  As  the  brokers  transact  the 
principal  part  of  the  business  for  the 
merchants,  the  law  gives  them  a  lien 
upon  the  policy,  535 

6.  Although  the  broker  has  a  lien, 
he  may  be  served  with  a  subpoena 
duces  tecum^'*  on  a  trial  between  the 
assured  and  the  underwriter,  to  pro- 
duce the  policy,  for  he  does  not 
thereby  lose  his  lien,  536 

7>  There  are  three  cases  in  which 
a  merchant  has  a  right  to  expect  that 
a  broker  will  obey  an  order  to  insure, 

537 

8.  If  a  broker  in  making  a  policy, 
omits  any  circumstance,  which  will  be 
a  defence  in  an  action  by  the  assured 
against  the  underwriter,  he  is  liable  in 
an  action  to  the  amount  of  the  as- 
sured's  loss,  538 

9.  In  an  action  against  a  broker 
for  negligence,  though  the  evidence  of 
brokers  and  underwriters  is  not  ad- 
missible upon  a  matter  of  fact  upon 
which  the  jury  are  to  give  their  ver- 
dict, yet  they  may  be  called  to  shew 
whether  other  persons  of  skill  and 
experience  in  the  same  profession, 
would  or  would  not  have  come  to  the 
same  conclusion  as  the  defendant,  539 

10.  In  an  action  against  an  agent 
for  a  breach  of  undertaking  according 
to  special  instructions,  the  declaration 
alleged  the  duty  of  the  defendant  to 


be,  to  make  the  insurance  according  to 
the  terms,  or  give  notice  to  the  plain- 
tiff of  their  inability  to  do  so.  Held, 
that  the  implied  duty  of  the  defendant 
would  support  the  express  promise 
alleged  in  the  declaration,  541 

11.  And  where  in  an  action  against 
a  broker  for  not  making  an  insurance 
according  to  his  undertaking,  and  the 
plaintiff  recovered  a  verdict,  on  a  mo- 
tion for  an  arrest  of  judgment,  on  the 
ground  that  the  duty  alleged  in  the 
declaration  to  make  an  insurance  was 
larger  than  the  duty  of  the  defendant, 
who  only  ought  to  have  used  reason- 
able care  and  diligence  to  perform 
what  he  had  undertaken.  Held,  that 
the  action  was  foimded  on  an  express 
contract,  and  the  breach  not  laiger 
than  the  terms  of  the  contract,  and 
the  allegation  that  the  defendant,  to 
perform  his  promise  "  wrongfully  and 
in  breach  of  his  duty  and  retainer, 
and  of  his  acceptance  thereof,  whoUj 
neglected  and  refused,"  was  a  legal 
chu'ge  on  the  face  of  the  dedaration, 
and  sufficient  to  call  on  the  defendant 
for  an  answer,  545 

12.  If  in  an  action  against  an  agent, 
the  neglect  complained  of,  be  the  non- 
communicaUon  of  a  material  fact  to 
the  underwriters  by  which  the  policy 
was  voided,  the  agent  may  by  way  of 
defence  make  it  appear  that  the  &ct, 
if  communicated,  would  have  made  it 
impossible  to  get  the  insurance  made 
at  the  premium  limited  by  his  in- 
structions, 545 

13.  Settlement  between  the  broker, 
the  underwriter,  and  the  assured,  546 

14.  The  receipt  of  the  premium  on 
the  fiEice  of  the  policy,  is  a  bar  to  an 
action  by  the  underwriter  against  the 
assured,  except  in  the  case  of  fraud, 

547 

15.  But  between  the  underwriter 
and  the  broker  the  receipt  is  no  bar. 

547 

16.  In  an  action  by  the  assured 
against  the  underwriter,  the  btter 
cannot  set  off  the  premium  though  he 
has  not  been  paid  by  the  broker,  549 
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17.  In  an  action  by  the  assignees 
of  an  underwriter  against  a  broker 
for  premium,  the  broker  may  set  off 
losses  which  have  happened  before 
the  bankruptcy,  for  which  premiums 
the  underwriter  had  debited  the 
broker,  552 

18.  See  the  earh'er  cases  relating 
to  the  effect  of  the  death  or  bank- 
ruptcy of  the  underwriters  had  on  the 
running  accounts  between  them  and 
the  broker,  553,  556 

19.  The  usage  at  Lloyd's  of  pass- 
ing the  accounts  between  the  broker, 
the  underwriter,  and  the  assured, 

556,  567 

BOTTOMRY,  AND  RESPON- 
DENTIA INTEREST. 

1.  Must  be  specially  mentioned  in 
the  policy  as  such,  15 

2.  But  an  interest  in  expenses,  in- 
curred by  the  captain  for  the  use  of 
the  ship,  for  which  he  charged  respon- 
dentia interest,  was  held  to  be  pro- 
tected by  a  policy  on  goods,  specie, 
and  effects*'  of  the  captain,  on  the 
grounds  solely  of  the  usage  of  the 
Indian  trade,  18 

CAPTURE. 

1.  When  a  British  subject  insures 
against  capture,  the  law  infers  that 
the  contract  contains  an  exception  of 
captures  made  by  the  government  of 
his  own  country,  287 

2.  All  insurances  of  enemies'  pro- 
perty, from  the  effects  of  the  acts  of 
the  government  of  the  country  of  the 
underwriters,  are  illegal  at  the  com- 
mon law,  and  cannot  be  enforced,  287 

3.  A  ship  insured  being  taken,  the 
assured  may  demand  as  for  a  total 
loss,  and  abandon  to  the  underwriter, 

287 

4.  By  the  common  law  the  thing 
taken  from  the  owner  in  war  is  gone, 
and  the  property  so  taken  in  war  be- 
longs to  the  captors,  290 

5*  On  a  policy,  "  interest  or  no 
interest,"  a  recapture,  after  being  in 


an  enemy's  port  will  not  avail  the  as- 
surer, 291 
G.  It  is  immaterial,  as  between  the 
assured  and  the  assurer,  whether  the 
property  by  capture  be  or  be  not 
transferred  to  the  enemy  by  the  law 
of  nations,  293 

7.  If  the  ship  taken  by  an  enemy 
escapes,  or  is  retaken,  his  property  in 
the  ship  is  revested,  294 

8.  The  practice  of  the  Court  of 
Admiralty  in  England  before  any  act 
of  Parliament  commanded  restitution, 
or  fixed  the  rate  of  salvage,  295 

9.  Whatever  rule  ought  to  be 
adopted  in  favour  of  the  owner,  it 
can  in  no  way  affect  the  case  between 
the  assured  and  the  assurer,  295 

10.  The  ship  is  lost  by  capture, 
though  she  be  never  condemned  at 
all  nor  carried  into  any  port  of  the 
enemy,  the  assurer  must  pay  the 
value,  295 

11.  The  assurer  runs  the  risk  of 
the  assured,  and  undertakes  to  indem- 
nify, he  must  therefore  bear  the  loss 
actually  sustained,  and  can  be  liable 
to  no  more,  296 

12.  There  is  no  book,  ancient  or 
modem  which  does  not  say,  that  in 
case  of  the  ship  being  taken,  the  as- 
sured may  demand  as  for  a  total  loss 
and  abandon.  And  what  proves  the 
proposition  most  strongly  is,  that  by 
the  general  law  he  may  abandon  in 
the  case  merely  of  an  arrest  on  an 
embargo,  by  a  prince  not  an  enemy, 

296 

13.  The  chance  of  restitution  does 
not  suspend  the  demand  for  a  total 
loss  upon  the  assurer,  but  justice  is 
done  by  putting  him  in  the  place  of 
the  assured  in  case  of  recapture, 

14.  In  the  Treatise  called  "  Le 
Gruidon,"  where,  after  mentioning  the 
right  to  abandon  upon  a  capture,  he 
adds,  *'  or  any  other  such  disturbance 
as  defeats  the  voyage^  or  makes  it 
not  worth  while,  or  worth  the  freight 
to  pursue  it,"  297 

15.  Where  a  neutral  ship  was  un- 
justly seized  as  a  prize,  and  being 
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libelled  in  the  Court  of  Admiralty  by 
a  decree,  against  which  an  appeal 
might  have  been  made ;  but  the 
owners  dreading  the  hazard,  the  costs 
and  the  delay,  entered  into  a  com- 
promise with  the  captors  that  they 
should  for  a  sum  of  money  suffer  a 
reversal  of  the  sentence ;  held  that 
the  assurers  were  liable  to  pay  the 
money  agreed  on,  and  paid  to  the 
captors,  298 

16.  It  is  unlawful  to  ransom  any 
British  ship  taken  by  the  enemy,  300 

17-  The  sentence  of  a  Frendi  con- 
sul in  a  neutral  country  is  contrary  to 
the  law  of  nations,  and  void,  301 

18.  What  is  a  proper  averment  of 
the  loss  by  capture,  and  when  it  can 
be  rightly  made  ?  302 

DEVIATION. 
See  Ship. 

FIRE. 

1.  "  Fire"  is  expressly  insured 
against  by  the  underwriters  in  the 
policy,  278 

2.  And  where  the  rigging,  &c.  of  a 
ship  were  put  on  shore  in  the  usual 
course  of  die  voyage  during  a  repair, 
and  were  burnt  by  accident,  the  un- 
derwriters were  held  liable,  278 

3.  And  where  a  ship  was  volunta- 
rily burnt  to  prevent  her  falling  into 
the  hands  of  the  enemy:  this  was 
held  to  be  a  loss  by  **  fire"  within  the 
terms  of  the  policy,  282 

4.  And  where  a  fire  was  lighted  in 
a  ship  and  by  negligence  set  her  on 
fire,  this  was  held  to  be  a  loss  by 
"  fire"  within  the  terms  of  the  policy, 

282 

5.  And  where  an  insurance  on 
"  ship  and  furniture, "  provisions 
which  had  been  sent  out  for  the  use 
of  the  ship,  were  taken  out  of  the 
vessel  while  refitting  and  put  in  a 
warehouse  in  the  regular  course  of 
the  trade,  and  were  burnt  by  accident, 
it  was  held,  that  as  the  underwriters 
had  insured  against     fire"  by  the 


policy,  that  the  provisions  that  bad 
been  consumed  by  "  fire,"  and  not  by 
the  crew  were  protected  by  the  policy, 

91 

EMBARGO. 
See  "Ajirest,  Detektion  op  Kikgs, 
&c." — "  Total  Losses  and  Abak- 

DOKMENT." 

FRAUD  IN  POLICIES. 

1.  Policies  are  vacated  and  annul- 
led by  the  least  shadow  of  fraud  or 
undue  concealment*  571 

2.  There  are  three  distinct  cases 
where  the  policy  may  be  vacated  by 
the  assured  or  his  agent,  572 

3.  First,  —  where  the  assured  or 
his  agent  has  made  some  statemoit 
which  he  knew  to  be  £B.lse,  573 

4.  Where  goods  were  insured  as 
the  goods  of  an  ally,  but  were  in  faA 
the  goods  of  an  enemy,  this  is  a  frand 
and  the  policy  is  void,  573 

5.  Where  an  agent  received  a  letter 
stating  a  ship  to  have  sailed  on  the 
24th  November,  and  the  agent  told 
the  underwriter  that  she  sail^  on  the 
latter  end  of  December,  this  n  a  fraud 
and  the  policy  void,  573 

6.  Where  a  ship  was  warranted  a 
Portuguese,  and  Uie  assured  by  his 
answer  to  a  bill,  admitted  that  she 
was  condemned  for  not  being  a  Por- 
tuguese.   Policy  void.  574 

7.  A  representation  (contrary  to 
the  truth)  that  the  insurance  sought 
to  be  made,  had  been  made  by  other 
underwriters  at  the  same  premiam» 
vitiates  the  policy  made  by  means  of 
such  misrepresentation,  575 

8.  Secondly, — case  where  the  ai- 
sured  has  stated  something  to  be  tnie, 
which  he  does  not  know  to  be  troe, 
and  at  the  same  time  suppressing 
material  circumstances,  576 

9.  The  concealment  of  materiil 
circumstances  vitiates  all  contracts  od 
the  principle  of  natural  law,  576 

10.  On  a  representation  to  induce  a 
party  to  make  a  contract,  it  is  equallj 
fiilse  for  a  man  to  affirm  that  of  whicb 
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he  knows  nothing,  as  it  is  to  affirm 
that  to  he  trae  which  he  knows  to  he 
false,  576 

11.  When  the  assured  having  heard 
a  report  that  a  ship  described  like  his 
was  taken,  went  and  insured  her 
without  mentioning  the  rumour  to 
the  underwriter.  Policy  held  to  be 
void,  578 

12.  The  time  of  a  ship's  sailing 
is  not  material  to  be  communicated, 
unless  she  be  a  missing  ship,  or  un- 
less a  ship  which  sailed  after  her  has 
arrived,  579 

13.  A  ship  takes  in  her  cargo  at 
L.  and  sails  to  6.  An  insurance  is 
made  on  the  goods  from  6.  to  D., 
"  to  begin  from  the  loading."  The 
policy  is  void,  it  being  a  &lse  descrip- 
tion, calculated  to  induce  a  belief  that 
6.  was  the  port  of  loading,  581 

14.  Concealment  of  a  letter  from 
which  the  time  of  the  sailing  of  the 
ship  might  be  inferred,  is  material,  583 

15.  A  broker's  instructions  stated 
that  a  ship  was  ready  to  sail  on  the 
24th  December.  The  broker  repre- 
sented the  ship  to  be  in  port,  when 
she,  in  fact,  sailed  on  December  23. 
This  was  held  to  be  a  material  mis- 
representation, 583 

16.  Evidence  of  underwriters  is 
admissible  to  prove  what,  in  their 
judgment,  is  a  material  concealment 
of  a  fact,  584 

17*  The  governor  of  a  fort  abroad 
insures  against  capture  for  a  year  :  it 
is  not  necessary  to  disclose  his  specu- 
lations on  the  probability  of  an  attack, 

586 

18.  The  underwriter  trusts  the 
statement  of  the  assured,  and  that  he 
does  not  keep  back  any  curcumstances 
within  his  knowledge  to  mislead  him, 

587 

19.  The  assured  need  not  mention 
what  the  underwriter  knows,  what  he 
takes  upon  himself  the  knowledge  of, 
or  what  he  waives  being  told,  588 

20.  The  underwriter  is  bound  to 
take  notice  of  natural  and  political 
perils,  588 


21.  The  opinion  of  brokers  and 
underwriters  may  be  asked  as  to  mat- 
ters of  practice  in  their  profession  ; 
but  they  cannot  be  asked  as  to  the 
materiality  of  a  fact  on  which  the  jury 
are  to  give  then:  verdict,  596 

22.  The  insured  is  not  bound  to 
disclose  a  circumstance  made  material 
by  a  foreign  ordinance  of  which  he 
was  ignorant,  601 

23.  Thirdly, — Cases  in  which  the 
policy  is  void  by  misrepresentation, 

602 

24.  Where  a  ship  sailed  with  a 
greater  force  than  was  represented  to 
die  underwriters,  held  that  the  repre- 
sentation was  substantially  true,  602 

25.  Distinction  between  a  warranty 
and  a  representation,  604 

26.  A  ship  insured  on  the  80th 
January,  from  New  York  to  Phila- 
delphia, is  represented  to  be  safe  in 
the  Delaware  on  the  11th  December, 
when,  in  fact,  she  was  lost  on  the  9th. 
This  was  held  to  avoid  the  pobcy, 
though  the  bona  fide  result  of  the 
assured's  computation,  610 

27>  A  material  concealment  avoids 
the  policy,  although  the  broker  thinks 
it  immaterial,  612 

28.  Anexpectation  does  not  amount 
to  a  representation,  612 

29.  Where  a  ship  is  insured  at  and 
from  a  place,  and  does  not  arrive  there 
for  some  time,  this  need  not  be  com- 
municated ;  but  it  is  for  the  jury  to 
say  whether  the  delay  varies  the  risk, 

613 

30.  A  letter  ordering  an  insurance 
is  put  into  the  post  before  the  loss, 
but  starts  after  the  loss  is  known. 
This  is  a  misrepresentation,  whether 
arising  from  fraud  or  negligence,  61 5 

31.  To  an  action  on  a  policy  made 
on  a  ship  the  defendant  pleaded,  *that 
at  the  time  of  making  the  policy,  the 
plaintiff  wrongfully  and  improperly 
concealed  from  the  defendant  certain 
facts  and  information  which  the  jury 
at  the  trial  found  to  be  material,  and 
was  known  to  the  plaintiff  when  the 
policy  was  made.    Held  (dubitante, 
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Pollodc,  C.  B.,)  that  the  defendant 
ooght  to  have  given  some  evidence  of 
the  non-communication  of  the  fact^  in 
support  of  his  plea,  617 

82.  Where  the  policy  was  void  by 
the  fraud  of  the  assured,  the  premium 
was  decreed  to  be  returned,  626 

38.  Where  it  was  dear  that  the 
assured  had  heard  of  the  loss  before 
an  order  was  given  to  insure,  it  was 
held  that  the  premium  should  not  be 
delivered  back,  628 

84.  If  an  underwriter  has  been 
guilty  of  fraud,  an  action  lies  against 
him  to  reoover  the  premium,  629 

FREIGHT. 

1.  General  principles  relating  to 
the  commencement  of  the  risk  thereon, 

159 

2.  The  cargo  ready  to  be  put  on 
board,  but  the  ship  not  ready  to  re- 
ceive it,  the  policy  does  not  attach,  160 

3.  In  the  case  of  a  valued  policy  a 
part  of  the  cargo  only  on  board,  the 
rest  ready,  the  assured  recovered  for 
the  whole,  160 

4.  If  A  ship  be  chartered  to  a  cer- 
tain place  to  take  in  her  cargo,  and 
on  her  way  there  be  lost,  the  under- 
writer on  freight  is  liable,  163 

5.  Where  a  ship  was  chartered 
from  A.  to  B.,  and  back,  at  a  certain 
freight  for  the  outward  voyage  and 
the  current  freight  home,  and  before 
she  unloads  her  caigo»  and  before  any 
of  the  homeward  cargo  is  shipped,  she 
is  lost,  the  policy  on  the  homeward 
freight  attached,  165 

6.  Where  freight  was  agreed  to  be 
paid  when  part  of  the  voyage  was 
performed;  but,  before  the  freight  was 
paid,  or  the  voyage  fifaished,  the  ship 
was  lost ;  as  the  charter-party  treated 
the  whole  as  one  voyage,  the  policy 
on  the  freight  attached,  165 

7.  When  there  is  not  an  entire 
charter-party  for  the  whole  voyage 
out  and  home,  and  the  ship  takes  out 
a  cargo  to  be  bartered  for  goods  to 
be  brought  home,  and  a  part  of  the 


outward-cargo  is  only  discharged  and 
bartered,  the  assurer  on  freight  for  the 
homeward  voyage  can  only  recover 
for  the  freight  of  the  goods  on  board. 

167 

8.  Where  a  ship  under  a  charter- 
party  was  in  a  condition  to  take  in 
her  cargo,  which  was  ready  for  her, 
but  was  lost  in  a  hurricane  before  the 
goods  were  put  on  board,  held  that 
the  policy  on  the  freight  attached,  170 

9.  In  all  cases  where  the  freight  is 
lost  by  a  peril  insured  against,  the 
assured  is  entitled  to  recover,  though 
no  goods  be  actually  on  board,  pro- 
vided the  ship  is  ready  to  receive 
them,  and  the  goods  are  ready  to  he 
shipped,  or  the  owner  has  a  contract 
with  any  one  for  their  shipment, 

171  to  175 

ILLEGAL  VOYAGES. 

1.  Where  an  insurance  is  made  oo 
a  voyage  expressly  prohibited  by  the 
common,  statute,  or  maritime  law,  the 
policy  is  void,  630 

2.  Where  an  insurance  was  made 
upon  a  cargo  of  goods  exported  to 
New  York,  in  direct  contravention  of 
an  act  of  Parliament,  held  that  the 
insurance  was  void,  631 

3.  Where  an  insurance  was  made 
in  direct  contravention  of  the  exclu- 
sive right  of  trading  granted  to  the 
East  India  Company  by  9  &  10  Wro. 
3,  c.  44,  the  underwriters  were  held 
to  be  discharged,  632 

4.  A  natural-bom  subject  of  this 
country,  domiciled  in  a  foreign  coun- 
try in  amity  with  this,  may  exercise 
the  privileges  of  a  subject  where  he  is 
domiciled,  634 

5.  If  a  merchant  expatriates  him- 
self as  a  merchant,  to  carry  on  the 
trade  of  another  country,  he  is  to  be 
deemed  a  merchant  of  that  country,  635 

6.  If  a  ship  be  insured  "at  and 
from"  a  place,  and  whilst  she  is  there 
is  engaged  in  an  illegal  traffic,  the 
assured  cannot  recover  for  a  loss  aris- 
ing in  the  homeward  voyage,  635 
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7*  If  a  ship,  though  neutral,  be 
insured  on  a  voyage  prohibited  by  an 
embargo  laid  on  in  time  of  war  by  the 
prince  of  the  country  in  whose  ports 
the  ship  happens  to  be,  the  insurance 
is  void,  636 

8.  But  this  rule  does  not  extend  to 
trading  contrary  to  the  revenue  laws 
of  a  foreign  country ;  for  no  nation 
takes  notice  of  the  revenue  laws  of 
another,  638 

9.  How  far  trading  with  an  enemy 
in  time  of  actual  war  is  illegal,  640 

10.  By  the  law  of  England,  641 

11.  An  insurance  on  a  neutral  ves- 
sel trading  to  an  enemy's  country  is 
valid,  642 

12.  Upon  the  breaking  out  of  a 
war,  neudids  have  a  right  to  carry  on 
their  accustomed  trade,  with  the  ex- 
ception of  contraband  articles,  &c.,  642 

13.  But  a  neutral  has  no  right  to 
engage  in  the  colonial  trade  of  either 
of  the  belligerent  parties,  which  he 
never  possessed  in  time  of  peace,  643 

14.  By  the  common  law,  the  trad- 
ing with  an  enemy  without  the  king's 
license  is  illegal,  644 

15.  The  power  of  licensing  parti- 
cular trades  with  hostile  states,  in 
time  of  war,  is  part  of  the  prerogative 
of  the  Crown,  644 

16.  The  king  may  qualify  his  li- 
cense, which  must  be  strictly  con- 
formed to,  645 

17*  The  condition  must  be  strictly 
complied  with,  647 

18.  The  party  having  the  license 
must  show  his  authority  to  have  it, 
and  how  he  obtained  it,  647 

19.  The  fraudulent  alteration  of  a 
license  avoids  it,  even  where  the  party 
claiming  its  protection  is  innocent  of 
the  fraud,  648 

20.  The  Courts  of  Justice  will  per- 
mit every  thing  to  be  done,  though 
not  expressed,  which  is  necessary  in 
order  to  e£fectuate  the  intention  of  his 
Majesty  in  granting  the  license,  648 

21.  If  the  voyage,  by  unavoidable 
accident,  be  delayed  beyond  the  time 
for  which  the  license  was  granted,  yet 


if  the  licensed  adventure  be  bond  fide 
prosecuted  within  any  part  of  the 
period,  the  voyage  is  protected,  and 
the  policy  on  it  valid,  652 

22.  An  insurance  made  on  behalf 
and  on  account  of  an  alien  enemy, 
not  protected  by  a  license,  is  void, 
though  the  goods  were  shipped  before 
the  war  commenced.  Nor  can  his 
agent  maintain  the  action,  though  a 
creditor  of  the  assured  to  more  than 
the  sum  assured,  653 

23.  Neither  can  an  action  be  main- 
tained on  a  policy  on  the  property  of 
an  alien  enemy,  diough  of  British  ma- 
nufacture, and  exporied  from  hence, 

653 

24.  An  insurance  made  in  Great 
Britain  on  a  French  ship,  previous  to 
the  commencement  of  hostilities  be- 
tween Great  Britain  and  France,  does 
not  cover  a  loss  by  British  capture, 

655 

25.  When  a  British  subject  insures 
against  captures,  the  law  infers  that 
the  contract  contains  an  exception  of 
captures  made  by  the  government  of 
his  own  country,  658 

26.  Where  a  voyage  is  prohibited 
by  the  navigation  laws  of  this  country, 
the  insurance  upon  the  adventure  is 
illegal  also,  and  therefore  void,  659 

27.  By  a  recent  act  against  smug- 
gling, persons  insuring  the  delivery  of 
prohibited  goods,  are  to  forfeit  500^. 
over  and  above  any  other  penalty  to 
which  he  may  be  liable.  And  there 
is  the  like  penalty  on  the  assured,  660 

28.  Where  part  of  a  cargo  is  legal, 
but  intended  to  cover  an  illegal  design, 
the  whole  policy  is  void.  But  if  part 
of  a  cargo  be  licensed,  an  insurance  of 
that  part  is  not  vitiated,  though  an- 
other part  is  not  licensed  and  illegal, 
if  there  be  no  fraud,  660 

29.  Where  an  exportation  was  pro- 
tected by  a  valued  policy,  the  goods 
to  be  thereafter  specified,  and  the  spe- 
cification contained  prolubited  goods, 
the  contract  was  entire,  and  the  policy 
void,  661 

30.  A  sentence  against  a  neutral 
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by  a  Bridsli  Vice- Admiralty  Court,  is 
sufficient  from  which  to  presume  that 
the  ship  had  been  engaged  in  some 
illegal  transaction.  A  neutral  meet- 
ing by  an  agreement  a  British  vessel 
for  the  purpose  of  receiving  gun- 
powder and  arms  is  illegal,  even 
though  the  latter  should  have  had  a 
license  to  export  them  for  the  benefit 
of  trade,  661 

INTEREST  INSURABLE  IN 
GOODS  AND  PROPERTY,  &c. 

See  UsAOE. 

!•  Some  things  must  be  specially 
named  in  the  policy.  Horses  and 
other  live  animals,  &c.,  14 

2.  Bottomry  and  respondentia  in- 
terest must  be  so  specially  stated  in 
the  policy,  15 

3.  Special  interests  in  goods  may 
be  recovered  under  the  term  "  goods*' 
in  the  printed  policy,  17 

4.  And  generally  it  is  necessary  to 
state  accurately  the  subject-matter  of 
the  insurance,  but  it  is  not  essential 
to  state  the  nature  of  the  interest,  17 

5.  Where  the  consignee  of  goods 
pledges  the  bill  of  lading  with  another 
person  as  a  security  for  advances  made 
by  him,  and  upon  an  agreement  that 
the  consignee  shall  make  an  insurance 
on  the  goods  for  the  benefit  of  the 
pledgee,  and  deposit  the  policy  with 
him,  the  pledgee  may  sue  on  the 
policy  in  his  own  name,  85 

6.  At  common  law,  a  person  might 
insure  without  having  any  interest,  33 

7*  It  *'  is  settled  that  the  merchant 
need  only  prove  some  interest  to  take 
it  out  of  19  Geo.  2."  Lord  Mansfield, 

37,  39 

8.  Profits  expected  to  be  made,  are 
a  good  insurable  interest,  38 

9.  And  where  the  expected  profit 
is  valued  in  the  policy,  this  does  not 
make  it  a  "  wager"  policy ;  the  plain- 
tiff must  prove  some  value,  but  it  is 
not  necessary  to  go  into  the  whole,  39 

10.  The  distinction  between  a  va- 


lued and  a  wager  policy  is  this,  if  the 
plaintiff  must  prove  his  interest,  and 
the  policy  only  saves  him  the  trouble 
of  showing  its  amount,  it  is  a  valued 
policy  and  good :  but  if  it  dispenses 
with  all  proof  of  interest,  it  is  within 
the  act  and  void,  39 

11.  The  commissions  of  the  as- 
sured as  consignee  of  the  cargo,  valued 
at  1,500^.,  held  a  'good  insurable 
interest,*  40 

12.  The  principle  of  insuring  profits 
is  grounded  on  the  justice  of  allowing 
maritime  advenlurers  to  protect  by 
insurance  not  only  the  thing  imme- 
diately subjected  to  the  perils  insured 
against,  but  also  the  advantages  aris- 
ing from  the  arrival  of  the  Uiing  in- 
sured safely  at  its  place  of  destination, 

41 

13.  But  there  must  be  a  reasonable 
certainty  of  the  profits,  and  not  a  mere 
speculative  expectation,  47 

14.  And  the  assured  must  show 
that  but  for  the  intervention  of  the 
perils  insured  against,  profit  would 
have  been  made,  47 

15.  Where  goods  were  expected  to 
arrive  by  a  particular  ship,  but  theiv 
was  no  contract  in  respect  to  the  goods 
which  the  assured  could  have  enforced, 
he  has  not  an  insurable  interest :  it 
amounts,  in  fact,  to  an  insurance  on 
a  void  contract,  50 

16.  An  insurance  made  on  any 
packet  boats  which  should  sail  from 
Lisbon  to  Falmouth,  for  one  year* 
upon  any  "kind  of  goods.'*  The 
assured  had  an  interest  in  bullioD 
on  the  Hanover  packet,  one  of  the 
King's  packets  between  Lisbon  and 
Falmouth ;  it  was  lost  within  the  time 
in  the  policy  :  assured  had  an  insor- 
able  interest,  50 

17.  The  captors  of  a  prise  have  an 
insurable  interest  in  such  prize,  oo 
the  ground  of  their  having  a  reason- 
able expectation  of  tli^  receiving 
from  the  Crown  ft&^jgtofaty 
tured,  51 
-  18.  The  commissioners  authoriied 
by  statute  to  take  into  their  cire  all 
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Dutch  ships  detained  or  brought  into 
the  British  ports,  and  dispose  of  them 
according  to  directions  from  the  Privy 
Council,  may  insure  them  in  their 
own  names  after  seizure  at  sea  on 
their  voyage  to  England,  55 

19.  The  King  has  an  undoubted  in- 
surable interest  in  the  ships  and  cargo 
taken  possession  of  under  the  autho- 
rity of  the  statute,  56 

20.  And  where  an  insurance  is  made 
for  the  benefit  of  his  Majesty  without 
his  knowledge,  his  Majesty  may  ratify 
it,  and  the  insurance  will  enure  to 
his  benefit,  60 

21.  The  above  rule  applies  to  any 
person,  62 

22.  A  defeasible  right  is  frequently 
insurable.  The  indefeasibility  of  it 
is  not  the  criterion  of  an  insurable 
interest,  .66 

23.  A  consignee  has  a  good  insur- 
able interest,  68 

24.  If  at  the  time  of  making  an 
insurance,  the  assured  had  an  insur- 
able interest  in  the  thing  insured,  it 
is  immaterial  that  the  property  may 
have  passed  to  another  party,  for  the 
assured  may  sue  for  his  benefit,  70 

25.  If  goods  be  consigned  to  a 
merchant  and  he  makes  an  insurance 
upon  them  when  he  knows  they  have 
been  despatched, and  then  a  "stoppage 
in  transitu"  takes  place,  and  then  a 
loss,  the  assured  cannot  sue,  for  he 
had  lost  his  right  in  his  interest  before 
the  loss  happened.  71 

26.  Where  the  Courts  see  that  on 
the  face  of  the  policy  there  is  no  con- 
tract of  indemnity  between  the  parties, 
but  only  a  gaming  transaction,  they 
never  hesitate  in  declaring  the  policy 
void,  72 

27.  Where  by  the  express  terms  of 
a  charter-party,  the  shipowner  makes 
a  stipulation  with  the  freighter,  that 
part  of  the  freight  shall  be  paid  in  ad- 
vance, the  freighter  has  an  insurable 
interest  in  that  advance :  but  a  mere 
loan  for  the  use  of  the  shipt  gives  him 
no  insurable  interest,  74 

29.  The  underwriters  on  a  policy 


"  on  merchandises,*'  are  not  liable  to 
charges  and  expenses  incurred  at  the 
ship*8  port  of  loading,  considered  as 
additional  value  imparted  to  the  goods, 

77 

JETTISON. 

Where  a  captain  threw  a  quan- 
tity of  dollars  overboard  to  prevent 
them  falling  into  the  hands  of  the 
enemy,  by  whom  he  was  about  to  be 
attacked,  and  was  immediately  after 
captured,  this  was  held  to  be  a  loss 
by  "jettison*'  in  the  general  use  of 
the  term,  or  at  any  rate  to  be  a  loss 
ejusdem  generis,  and  protected  by  the 
general  terms  of  the  policy  all  other 
perils,"  &c.  28S 

"  LOST,  OR  NOT  LOST." 

1.  These  words  are  peculiar  to 
English  policies,  10 

2.  If  the  contingent  event  has  hap- 
pened at  the  time  of  making  the  in- 
surance to  the  knowledge  of  one  of 
the  parties  only«  the  policy  is  void  on 
the  ground  of  fraud,  11 

3.  The  assured  makes  no  assur- 
ance to  the  assurer  that  the  ship  or 
goods  are  safe  at  the  time  of  maldng 
the  insurance,  10 

4.  A  party  may  make  an  insurance 
on  "  goods*'  "  lost  or  not  lost,"  though 
he  may  have  acquired  his  interest  af& 
an  average  loss  has  happened,  unless 
he  bought  them  with  a  knowle^  of 
the  damage,  12 

5.  It  is  no  answer  to  an  action  on 
a  policy  "  lost  or  not  lost,"  that  the 
interest  was  not  acquired  till  after  the 
loss,  13 

6.  Such  a  policy  is  a  **  contraet  of 
indemnity"  for  past  as  well  as  future 
losses,  12 

LOSSES. 
I.  Total.      II.  Avxraqji. 
I.  Total  Losses  ahd  Aban- 

DONMBMT. 

1.  The  words  in  the  policy,  "  and 
in  case  of  any  loss  or  misfortune," 
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lead  to  the  inquiry  respecting  the  dis- 
tinction between  total  and  average 
losses,  854 

2.  The  doctrine  of  total  losses  on 
goods*'  as  distinguished  from  average 
losses  explained,  355 

3.  Whether  a  loss  "  on  goods*'  be 
total  or  average  in  its  nature  must 
depend  upon  general  principles,  357 

4.  The  object  of  the  policy  is  to 
obtain  an  indemnity  for  any  loss  the 
assured  may  sustain  by  the  goods 
being  prevented,  by  the  perils  of  the 
sea,  from  arriving  in  safety  at  their 
place  of  destination,  357 

5.  Whether,  upon  such  an  event, 
the  loss  is  total  or  average  depends 
upon  circumstances  ;  but  the  exist- 
ence of  the  goods,  or  any  part  of  them 
in  specie,  is  neither  a  conclusive  nor 
in  many  cases  a  material  circum- 
stance to  that  question,       357,  358 

6.  If  the  goods  be  of  an  imperish- 
able nature,  if  the  assured  become 
possessed  of  them,  and  have  an  oppor- 
tunity of  sending  them  to  their  desti- 
nation, the  mere  retardation  of  their 
arrival  may  be  of  no  prejudice  to  them, 
more  than  the  expense  of  reshipment. 
In  such  a  case  the  loss  can  be  but  an 
average  loss,  even  though  the  assured 
elect  to  sell  them  where  they  have 
been  landed,  358 

7.  But  if  the  goods  once  damaged 
by  the  perils  of  the  sea,  are,  by  reason 
of  that  damage,  in  such  a  state,  though 
the  species  may  not  be  utterly  de- 
stroyed, that  they  cannot  be  reshipped 
into  the  same  or  any  other  vessel ;  if 
that  before  the  termination  of  the  ori- 
ginal voyage  the  species  itself  would 
disappear,  and  the  goods  assume  a 
new  form,  losing  all  their  original 
character;  if,  though  imperishable, 
they  are  in  the  hands  of  strangers, 
not  under  the  control  of  the  assured, 
if  by  any  circumstance  over  which  he 
has  no  control,  they  can  never,  or  in 
any  assignable  period,  be  brought  to 
their  original  destination  ;  in  any  of 
these  cases,  the  circumstance  of  their 
being  in  specie  at  that  forced  deter- 


mination of  the  riskt  is  of  no  im- 
portance. The  loss  is,  in  its  nature, 
total  to  him  who  has  no  means  of 
recovering  his  goods,  whether  his 
inability  arises  from  their  annihilation 
or  from  any  other  insuperable  ob- 
stacle, 358 

8.  When  a  total  loss  has  thus  taken 
place  before  the  terminatioii  of  the  in- 
sured voyage,  with  a  salvage  of  some 
portion  of  the  subject  insured  which 
has  been  converted  into  money,  the 
assured  may  recover  as  for  a  total  loss 
without  an  abandonment,     360,  366 

9.  Some  account  of  the  origin  and 
history  of  abandonment,  361 

10.  The  history  of  our  own  laws 
furnishes  few,  if  any,  illustrations  on 
the  subject  before  the  time  of  Lord 
Mansfield ;  and  that  great  Judge,  in 
laying  down  the  rules  and  principles  in 
the  l^ing  cases  on  this  subject,  was 
obliged  to  resort  to  the  aid  of  foreign 
codes  and  to  the  opinions  of  fordgn 
jurists,  for  his  guide  and  information, 

361 

11.  And  even  those  fordgn  niks 
are  of  very  modem  date,  361 

12.  When  a  policy  of  assuraace 
was  considered  in  the  nature  of  a 
wager,  the  notion  of  abandonment  was 
never  entertained  or  thought  of,  361 

13.  When  assurances  became  con- 
tracts of  indemnity,  the  obligation  of 
abandonment  became  the  necessaiy 
consequence  of  confining  the  contract 
to  that  object,  362 

14.  In  some  foreign  codes  aban- 
donment was  imperative,  and  sndi 
formerly  was  the  law  in  France,  bj 
the  ordinances  of  Louis  XIV.  in  1681. 
But  now,  by  the  code  of  commerce, 
abandonment  is  confined  to  those  ef- 
fects which  are  the  object  of  the  as- 
surance and  the  risk,  363 

15.  But  now  the  law  relating  to 
marine  insurances  is  quite  settled  ia 
this  country,  and  the  nature  and  prin- 
ciple of  the  law  of  abandonment  is 
quite  established  by  dedsions  in  oar 
courts  of  justice,  364 

16.  The  aisnrer  engngea  that  the 
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thing  insured  shall  arrive  at  its  des- 
tined termination  in  perfect  safety,  364 

17.  The  assured  when  he  elects  to 
treat  a  case  as  a  total  loss,  must  make 
a  cession  to  the  assurer  of  all  his 
right,  and  in  a  reasonable  time,  365 

18.  The  assured  may  prevent  him- 
self from  recovering  a  total  loss,  if  he 
voluntarily  does  any  act  whereby  the 
interests  of  the  underwriters  may  be 
prejudiced,  366 

19.  In  capture  the  chance  of  resti- 
tution does  not  suspend  the  demand 
for  a  total  loss  upon  the  underwriter, 

371 

20.  In  questions  upon  policies,  the 
contract  as  an  indemnity,  and  nothing 
else,  is  always  liberally  considered, 

371 

21.  In  all  cases  the  assured  may 
elect  not  to  abandon,  372 

22.  The  master  cannot  sell  the 
ship  in  case  of  a  loss,  except  in  a 
case  of  absolute  necessity,  378 

23.  As  between  the  assured  and 
assurer,  the  ship  is  totally  lost  by 
capture,  though  by  recapture  it  may 
revert  to  the  former  owner,  382 

24.  If  the  voyage  be  so  defeated 
as  not  to  be  worth  further  pursuit, 
the  assured  may  abandon,  382 

25.  But  it  is  repugnant  on  a  con- 
tract of  indemnity  to  recover  for  a 
total  loss,  when  the  event  has  de- 
cided that  an  average  loss  only  has 
been  sustained,  383 

26.  If  the  ship  be  recovered  after 
a  long  detention,  it  is  not  a  total  loss 
even  on  a  wager  policy,  384 

27*  The  assured  shall  not  be  al- 
lowed to  abandon,  either  to  avail  him- 
self of  having  overvalued,  or  of  the 
market  below  the  invoice  price,  386 

28.  The  assured  can  recover  only 
an  indemnity,  according  to  the  nature 
of  his  case,  at  the  time  of  bringing 
the  action,  or  at  the  time  of  his  offer 
to  abandon,  387 

29.  The  effect  of  abandonment  is, 
that  if  the  offer  turns  out  to  have  been 
properly  made  upon  the  supposed 
facts  which  tumt  out  to  be  true,  the 

H  H  H  2 


assured  has  put  himself  in  a  condition 
to  insist  on  his  abandonment,  390 

30.  The  abandonment  must  be 
viewed  with  regard  to  the  ultimate 
state  of  facts  appearing  before  action 
brought,  393- 

3 1.  In  deciding  the  question  whether 
aparty  not  insured  would  prefergiving 
up  the  adventure  and  repauring  a  ship 
at  an  enormous  price — ^it  is  proper 
that  the  jury  should  take  into  their 
consideration  the  national  character  of 
the  ship  which  materially  affects  her 
value,  899 

32.  Where  the  defendant  had  paid 
4Bl  into  Court,  and  the  jury  found 
that  there  was  only  4Sl  per  cent 
damage.  It  was  held  to  be  only  an 
average  loss ;  though,  when  she  ar- 
rived at  her  port  she  was  not  worth 
repairing,  402 

33.  Where  a  ship  is  obliged,  by 
sea-damage  to  put  back  into  port,  and 
cannot  be  repaired  there,  and  no  other 
vessel  could  be  obtained,  and  the  cargo 
is  much  damaged,  this  is  a  total  loss, 

406 

34.  A  mere  retardation  of  a  voyage 
where  the  insurance  was  on  the  cargo 
not  of  a  perishable  nature,  is  not  a 
ground  for  abandonment,  408 

35.  If  a  ship  be  in  such  a  situation 
that  the  master  has  the  means  within 
his  reach  to  restore  it  to  the  character 
of  a  ship,  it  is  not  a  total  loss.  There 
is  no  principle  of  insurance  law  as  loss 
by  sale,  409 

36.  A  ship  being  wrecked  was  sold 
by  the  owner,  and  soon  after  got  off 
by  the  purchaser,  though  at  a  great 
expense.  The  owner  cannot  treat 
this  as  a  total  loss,  if  the  ship  could 
have  been  repaired  so  as  to  have  sailed 
home  in  ballast,  or  with  some  sort  of 
a  cargo,  409 

37.  In  what  cases  abandonment 
must  be  given,  41 1 

38.  Where  the  thing  insured  sub- 
sists in  specie,  and  there  is  some 
chance  of  recovery,  there  must  be  an 
abandonment,  412* 

3^.  Where  a  ship  is  so  mnch  in- 


INDEX. 


830 

jored  by  the  perils  of  the  tea,  that  she 
cannot  be  repaired  at  all,  except  at  an 
expense  exceeding  her  value  when 
repaired,  the  assured  may  recover 
without  an  abandonment,  412 

40.  The  assured  cannot  abandon 
on  account  of  the  port  of  destination 
being  shut  against  the  ships  of  the 
nation  to  which  the  ships  belong,  414 

41.  If  a  ship  insured  to  a  foreign 
port,  learning  in  the  course  of  her 
voyage  that  an  embargo  is  laid  on  the 
ships  of  her  nation,  wait  at  a  place  as 
near  as  she  safely  can  till  the  embargo 
is  removed,  the  goods  on  board  in- 
sured, will  in  the  meantime  be  pro- 
tected by  the  policy,  417 

42.  But  if  instead  of  doing  so,  she 
sails  back  to  her  port  of  outfit,  and  is 
lost,  she  will  be  considered  to  have 
abandoned  her  voyage,  and  the  un- 
derwriters are  discharged,  4)7 

43.  Where  a  loss  was  attributable 
merely  to  the  fear  of  a  hostile  em- 
bargo, at  the  port  of  destination,  held 
not  to  be  a  loss  by  the  detention  or 
arrest  of  kings,  417 

44.  The  dSect  of  abandonment  of 
the  ship  to  the  underwriters,  so  as  to 
pass  to  them  the  ship's  future  earnings 
or  freight,  420,  427 

45.  And  where  there  are  separate 
insurances  on  the  ship  and  freight, 
and  the  owner  abandons  to  the  under- 
writers both  of  ship  and  freight,  the 
abandonee  of  the  ship  has  a  right  of 
the  after  accruing  freight,  indepen- 
dently of  the  abandonee  of  freight, 
who  «iay  have  his  own  remedy  against 
the  owners,  where  he  had  insured 
their  freight,  which  being  lost,  was 
paid  by^e  underwriters  on  freight, 
with  an  agreement  that  he  was  to 
have  the  benefit  of  the  abandonment 
to  him  of  the  freight  to  be  earned, 

437,  428,  429 

46.  Fre^ht  follows  as  an  incident 
to  the  property  in  the  ship,  427 

47*  The  abandonee  of  a  ship  has 
all  the  rights  of  the  shipowner  cast 
upon  him,  428 

48.  WHhin  what  time  abandon- 


ment ought  to  be  made  ?  In  England 
the  assured  ought  to  abandon  to  the 
underwriters  as  soon  as  he  hears  of 
the  loss  and  elects  to  do  so,  430 

49.  In  foreign  maritime  states,  the 
time  of  abandonment  in  different 
voyages  are  fixed  by  positive  regu- 
lations, 430 

50.  The  assured  by  the  law  in 
England  must  make  his  election 
speedily.  He  cannot  lie  by  and  treat 
the  loss  as  average,  and  afterwards 
abandon  to  the  underwriters,  432 

51.  So  an  underwriter  is  bound  to 
say,  within  a  reasonable  time  after 
notice  of  abandonment,  whether  he 
will  accept  it  or  not,  433 

52.  An  abandonment  may  be  by 
parol,  but  it  should  be  certain;  the 
word  '  abandon'  ought  to  be  used,  433 

II.  AvfiXAGB  Losses. 

1.  In  an  average  loss  the  thing  in- 
sured is  supposed  to  exist  in  specie, 
but  there  is  a  possibility,  however 
remote,  of  its  arriving  at  ita  destina- 
tion, or  at  least  of  its  value  being  in 
some  way  affected  by  the  means  which 
may  be  adopted  for  the  recovery  or 
preservation  of  it,  435 

2.  Whether  a  loss  be  total  or 
average  in  its  nature,  mast  depend 
upon  genera]  principles,  436 

3.  If  the  goods  be  of  an  imperish- 
able nature,  if  the  assured  become 
possessed  of  them,  or  can  have  the 
control  of  them,  if  they  have  an  op- 
portunity of  sending  them  to  their 
destination,  the  mere  retardation  of 
their  arrival  may  be  no  pRjudioe  to 
them,  except  the  expense  ^  reah^ 
ment  in  another  vessel,  436 

4.  And  where  the  goods  eonabted 
of  copper  which  was  wholly  min- 
jured,  and  of  iron,  whidi  vras  partially 
damaged,  and  the  assured  had  poa- 
sesdon  of  them,  and  the  ship  was 
ci^ble  of  repair,  and  might  have  pro- 
secuted the  voyage — this  vras  held  to 
be  an  avenge  loss,  437 

5.  And  where  tome  riea  iMdaizived 


was  delivered  to  the  consignees  in  a 
saleable  state,  as  rice — this  is  only  an 
average  loss,  437 

6.  And  where  some  tobacco  and 
sugar,  though  damaged  by  the  perils 
of  the  sea,  were  in  the  hands  of  the 
owner,  and  might,  for  any  reason  that 
appeared,  have  been  forwarded  to  its 
port  of  destination — ^held  to  be  an 
average  loss,  437 

7«  And  where  some  wheat  was 
partly  saved,  and  was  in  the  hands  of 
the  shipper :  was  kilndried,  and  might 
have  been  forwarded,  as  the  rest  of 
the  cargo  was,  to  its  port  of  destina- 
tion ;  but  the  shipper,  after  dealing 
with  it  as  his  own,  abandoned  too  late. 
Held  to  be  only  an  average  loss,  438 

8.  So  in  the  case  of  a  ship,  if  she 
be  not  bodily  and  specifically  lost,  and 
there  be  no  circumstances  attending, 
which  would  render  the  loss  total  by 
the  law  of  marine  insurances :  this  is 
only  an  average  loss,  439 

9.  The  loss  of  the  original  voyage 
will  not  make  a  constructive  total  loss 
of  the  ship ;  if  she  can  be  repaired  so 
as  for  her  to  sail  to  her  destination,  in 
ballast,  or  with  any  kind  of  a  cargo  so 
as,  on  her  arrival,  to  be  worth  the 
money  expended  on  her,  she  ought  to 
be  repaired  for  the  purpose,  where  it 
is  possible  to  do  it,  440 

10.  The  rule  for  calculating  the 
average  losses  on  goods,  is  laid  down 
by  Lord  Mansfield  in  Lewis  v,  Rucker, 
and  his  Lordship  said  afterwards  in 
another  case,  that  the  rule  laid  down 
in  Lewis  v.  Rucker,  should  always  be 
followed  where  there  was  a  description 
of  casks  or  goods,  440 

IL  But  where  the  property  con- 
sisted of  a  variety  of  goods,  and  part 
of  them  were  lost  by  ^e  perils  of  the 
sea,  the  only  rule  was  to  go  into  an 
account  of  the  whole  valued  in  the 
policy,  and  take  a  proportion  of  the 
whole  value  as  the  amount  of  the 
goods  lost,  441 

IS.  Upon  a  policy  on  goods  to 
reeovef'  am  average  loss,  it.  is  imma- 
terial whttberlbe)  goods  <  am  ve:  at  m 


good  or  a  bad  market,  for  the  true 
rule  to  estimate  the  loss,  is  to  take 
them  at  the  fair  invoice  price,  441 

13.  And  the  underwriter  is  not 
liable  to  any  loss  that  may  arise  from  . 
the  difference  of  the  exchange,  441 

14.  The  underwriter  is  not  re- 
stricted to  the  amount  of  his  subscrip- 
tion, but  he  may  be  subject  to  several 
average  losses,  or  to  an  average  and 
total  loss,  or  to  money  expended  '*  in 
and  about  the  safeguard  and  recovery 
of  the  ship,''  to  a  much  greater  amount 
than  his  subscription,  443 

15.  But  the  assured  cannot  recover 
for  more  than  he  has  been  damnified, 
and  cannot  recover  for  an  average 
loss,  which  has  not  been  paid  by  the 
underwriters,  when  it  is  afterwards 
followed  by  other  circumstances  which 
render  the  previous  deterioration  a 
matter  of  perfect  indifference  to  the 
assured*s  interest,  443,  449 

16.  The  assured  cannot  recover  for 
an  expense  which  might  have  been 
incurred,  but  never  was  incurred,  450 

1 7.  Where  repairs  are  actually  done, 
and  prudently  done,  they  are  a  fit 
measure  of  the  assured*s  loss :  he  is 
so  much  the  worse  for  a  peril  within 
the  policy,  450 

18.  Expenses  of  this  kind  come 
under  the  clause  of  the  policy,  which 
enables  the  assured  to  lay  out  money  . 
for  the  benefit  of  all  concerned,  451 

19.  The  proportion  of  the  damage 
which  the  assured  has  sustained,  is  to 
be  calculated  from  the  gross  and  not 
the  net  prices  of  the  sound  and 
damaged  goods  at  the  port  of  de-  , 
livery,  452 

20.  In  an  open  policy  the  invoice  . 
price,  together  with  the  premium  of 
insurance  and  commission,  form  the 
basis  of  the  value  of  the  goods,  454' 

21.  In  policies  on  freight,  the  loss 
is  calculated  on  the  gross  and  not  on 
the  net  amount,  456  * 

22.  Of  the  common  memorandam 
iit  the  poliey,  -457'. 

93;  It  has  been  uniformly  bald' upon^ 
this  daoie,  that  tha  ondevwriters  «lm 
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in  no  case  be  answerable  for  an 
average  loss  to  snob  goods  mentioned 
in  tbe  memorandum,  unless  the  ship 
be  stranded,  464 

See  "Stranding*'  in  the  article 
"Ship.- 

24.  On  a  policy  on  wheat,  with  the 
commoQ  memorandum,  and  the  wheat 
sustained  an  average  damage,  56/. 
19«.  Sd.  per  cent  The  underwriters 
held  not  liable,  465 

25.  A  ship  with  a  cargo  of  fruit,  is 
forced  by  stress  of  weather  to  put  into 
a  port  out  of  her  regular  course.  The 
fruit  is  so  spoiled  by  the  seawater, 
and  stinks  so,  that  Uie  government 
prohibit  the  landing :  the  ship  also  is 
so  much  damaged  as  not  to  be  able 
to  proceed :  held  to  be  a  total  loss,  469 

26.  Where  a  cargo  of  fruit  was 
captured  and  recaptiued,  and  brought 
to  its  port  of  destination,  but  damaged 
eighty  per  cent.,  held  to  be  only  an 
average  loss,  471 

27.  In  an  action  on  a  policy  on  peas, 
tbe  peas  arrived  at  the  port  of  desti- 
nation, but  so  much  damaged,  as  to 
be  sold  for  three-fourth's  less  than  the 
freight ;  held  thset  as  the  goods  men- 
tioned in  the  memorandum,  arrived  at 
the  market,  the  underwriters  were  not 
liable,  472 

28.  Where  the  policy  was  declared 
to  be  on  hogsheads  of  sugar,  and  every 
hogshead  was  saved  with  some  sugar 
in  it,  this  was  held  an  average  loss,  473 

29.  The  memorandum  is  likewise 
usually  modified  by  an  express  stipu- 
lation to  pay  average  on  each  species 
of  produce  and  on  separate  packages, 

474 

30.  But  this  stipulation  does  not  pre- 
vent the  average  being  calculated  on 
the  whole  cargo,  if  it  amount  to  three 
or  five  per  cent,  on  the  whole,  474 

81.  On  the  words  "  free  from  average 
under  three  per  cent."  the  underwriter 
is  liable  for  the  amount  of  the  aggre- 
gate of  several  average  losses,  each 
less  than  three  per  cent.,  but  amount- 
ing in  the  whole  together  to  more,  475 


The  Adjustment. 

32.  If  an  agent  had  subscribed  the 
policy,  and  had  authority  to  do  so,  he 
has  also  authority  to  sign  the  adjust- 
ment, 481 

33.  The  adjustment  is  primd  fade 
evidence  against  the  underwriter  with- 
out any  further  proof  of  the  loss : 
except  in  cases  of  fraud,  481 

34.  Where  evidence  was  given  that 
after  an  adjustment  doubu  had  arisen 
in  the  minds  of  the  underwriters,  and 
that  they  refused  to  pay.  Held  that 
the  plaintiff  must  give  frurther  proof, 

483 

35.  The  effect  of  the  adjustment  is 
to  throw  the  "  onus  probandT*  upon 
the  underwriter,  484 

36.  An  underwriter  who,  upon  a 
full  disclosure  of  facts,  has  signed  his 
initials  to  an  adjustment  without  pay- 
ing the  loss,  is  not  precluded  in  an 
action  against  biro,  from  availing  him- 
self of  the  circumstances  which  he 
was  acquainted  with,  before  signing 
the  adjustment,  485 

37.  An  adjustment  is  not  binding 
upon  an  underwriter,  if  his  attention 
be  not  drawn  at  the  time  to  circum- 
stances, by  which  the  underwriters 
would  have  been  discharged,  though 
he  then  had  the  means  of  acquainting 
himself  v^ith  them,  486 

38.  But  where  there  is  a  full  know- 
ledge of  the  facts  and  a  settlement 
made,  the  assured  cannot  resort  again 
to  the  underwriter  in  any  contingency 
of  the  event,  487 

39.  The  production  of  a  policy  with 
an  adjustment  indorsed  on  it,  and  the 
underwriter's  name  run  through,  is  not 
of  itself  proof  of  payment,  487 

40.  If  at  the  time  of  the  adjustment 
the  underwriter  pays  as  for  a  total 
loss,  and  it  turn  out  afterwards  only 
an  average  one,  he  shall  not  recover 
the  money  back,  but  he  stands  in  the 
place  of  the  assured  by  having  the 
benefit  of  salvage,  488 

41.  But  where  a  compromise  has 
been  entered  into  by  the  underwriters. 
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they  can  tViake  no  claim  to  a  restitu- 
tion at  a  future  period,  490 

MASTER  OF  THE  SHIP. 

1.  Every  ship  must  have  a  master 
of  competent  skill,  110 

2.  And  where  any  loss  occurs  from 
the  ignorance  of  the  master,  the  un- 
derwriters are  discharged,     11 0,  113 

3.  The  master  is  frequently  called 
upon  to  exercise  his  judgment,  and  to 
act  to  the  best  of  his  understanding 
for  the  benefit  of  both  parties ;  and  if 
he  were  proved  to  be  a  person  of  com- 
petent skill  when  he  sailed  on  the 
voyage,  the  underwriter  is  liable -for 
the  consequence  of  his  acts,  113 

4.  If  a  master  do  what  is  usual  in 
the  course  of  a  particular  voyage,  and 
a  loss  accidentally  happen  at  the  time, 
the  underwriters  continue  liable,  for 
when  they  underwrote  the  ship  they 
knew  what  was  to  be  done  on  such 
voyages,  87 

5.  If  the  risk,  be  altered  by  the 
fault  of  the  master  or  owner,  the  un- 
derwriters are  not  liable.  But  if  the 
master  vary  the  risk, "  exjustd  causd,^* 
the  liability  of  the  underwriters  con- 
tinue, 87 

6.  The  master  is  agent  for  the 
freighter  as  well  as  the  owner,  114 

7.  The  master  has  an  implied 
authority  both  from  the  underwriter 
and  the  assured,  to  do  the  best  he  can 
for  all  concerned,  1 14 

8.  The  master  must  by  law  take 
on  board  a  pilot  at  different  parts  of 
the  voyage  when  required  of  him,  115 

9.  The  underwriters  are  not  dis- 
charged by  the  fault  of  the  pilot  in 
charge  of  the  ship,  and  who  is  master 
for  the  time  he  continues  on  board, 

•  117 

10.  By  the  provisions  of  the  Pilot 
Act,  no  underwriter  shall  be  dis- 
charged for  reason  of  no  pilot  being 
on  board,  unless  it  be  proved  that  the 
want  of  a  pilot  shall  have  arisen  from 
any  refusal  to  take  a  pilot,  or  from 
the  wilful  neglect  of  the  master  in 
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not  heaving  to,  or  Using  all  practical 
means  to  procure  one  consistently 
with  the  safety  of  the  ship,  118 

11.  If  a  ship  sail  from  a  port  where 
there  is  an  establishment  of  pilots,  and 
the  nature  of  the  navigation  requires 
one,  the  master  must  take  one,    1 19 

12.  So  if  in  the  course  of  her 
voyage  the  master  arrives  at  a  port  or 
place  where  a  pilot  is  necessary,  he 
ought  not  to  dismiss  him  till  the  ne- 
cessity has  ceased,  119 

13.  But  if  a  vessel  sail  to  a  port, 
where  the  establishment  is  such  that 
it  is  not  always  possible  to  procure 
the  assistance  of  a  pilot  before  the  ship 
enters  into  tte  difficult  part  of  the 
navigation,  then  as  the  law  compels 
no  one  to  perform  impossibilities,  all 
it  can  require  in  such  case  is,  that  the 
master  use  all  reasonable  efforts  to 
obtain  one,  1 19,  120 

14.  In  a  general  average  it  is  the 
duty  of  the  master,  if  the  ship  ride 
out  the  storm  and  arrive  at  its  own 
port,  or  port  of  safety,  to  make  re- 
gular protests,  and  swear,  with  which 
part  of  the  crew  must  join,  that  the 
goods  were  thrown  overboard  for  no 
other  cause,  but  for  the  safety  of  the 
ship,  500 

MORTGAGOR. 

A  mortgagor  of  a  ship  who  is  also 
master,  is  considered  still  owner,  in 
order  to  disable  him  to  commit  an  act 
of  barratry,  342 

NON-COMPLIANCE  WITH 
WARRANTIES. 

1.  It  is  a  clear  and  first  principle 
of  the  law  of  insurance,  that  where  a 
thing  is  warranted  to  be  of  a  particu- 
lar nature,  or  description,  it  must  be 
such  as  it  was  stated  to  be.  It  is  no 
matter  whether  it  be  material,  or  not ; 
the  only  question  is,  "  is  this  tlic  thing 
de  facto"  that  I  have  signed  ?  663 

2.  Ship  "  warranted  well  on  a  par- 
ticular day,*'  insured,  "lost  or  not 
lost,"  the  policy  was  underwrote  at 
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between  one  and  three  o'clock  in  the 
•fteraoon,  the  ship  was  lost  at  eight 
in  the  morning  of  the  same  day,  the 
warranty  it  complied  with  if  the  thip 
is  safe  at  any  part  of  that  day,  663' 

3.  Distinction  between  a  warranty 
or  condition  which  makes  part  of  a 
written  policy)  and  a  representation 
of  the  case,  664 

4.  In  order  to  make  written  in- 
structions binding  as  a  warranty,  they 
must  appear  on  the  face  of  the  policy, 

664 

5.  Warranty  as  to  the  time  of  sail- 
ing, 670 

6.  Where  a  ship  warranted  to  sail 
on  or  before  the  26th  July,  free  from 
oapture,  and  restraint  and  detainments 
of  kings,  &c.  The  ship  was  ready  to 
sail  before  the  26th  July,  if  she  had  not 
been  detained  by  order  of  the  goTemor. 
Held  that  the  warranty  was  posi- 
tive and  express  that  the  ship  should 
depart  on  or  before  that  day,  671 

7.  If  a  ship  be  warranted  to  sail 
after  a  particular  day,  and  she  sail 
before  that  day,  the  policy  is  void,  671 

8.  If  a  ship  is  warranted  to  sail  on 
or  before  a  particular  day,  if  she  sails 
f^m  her  port  of  loading  with  all  her 
oargo  and  clearances  on  board  before 
the  day,  to  the  usual  place  of  rendez- 
vous at  another  part  of  the  island,  for 
the  sake  of  joining  convoy,  it  is  a 
compliance  with  the  warranty,  though 
she  be  afterwards  detained  by  an  em- 
bargo beyond  the  day,  672 

9.  It  does  not  signify  what  was 
the  cause  which  prevented  the  ship 
from  sailing ;  but  if  she  did  not  sail 
on  or  before  the  day  required,  the 
policy  is  void,  675 

10.  But  if  the  ship  breaks  ground, 
and  is  fairly  under  sail  on  the  day 
required,  and  afterwards  puts  back 
from  stress  of  weather,  or  apprehen- 
sion from  an  enemy,  or  is  put  under 
an  embargo,  though  she  has  gone 
ever  so  little  way,  it  is  still  a  begin- 
ning to  sail,  675 

11.  But  where  the  warranty  is  to 
depart  on  or  before  a  given  day,  the 


ship  must  be  actually  oot  of  port,  aiid 
it  is  not  sufficient  that  she  has  broke 
ground  to  satisfy  a  "  warranty  to  sail," 

683 

12.  At  the  time  of  a  ship's  sailing, 
she  must  have  every  thing  ready  for 
the  performance  of  the  voyage,  and 
nothing  remaining  to  be  done  after- 
wards, 684 

18.  Secondly, — Warranty  to  sail 
with  convoy,  693 

14.  This  means  sailing  under  the 
protection  of  ships  of  force  appointed 
by  government,  in  time  of  war,  to 
sail  with  merchantmen  from  their 
port  of  disdiarge  to  the  place  of  their 
destination,  693 

15.  If  a  ship  do  not  sail  with  a 
convoy  appointed  by  the  government 
of  the  country  this  is  not  a  sailing 
within  the  terms  of  the  policy,  694 

16.  Sailing  instructions  from  the 
commander  of  the  convoy  are  neces- 
sary, 696 

17.  To  "depart  with  convoy," 
means  to  sail  with  convoy  throughout 
the  whole  of  the  voyage,  698 

18.  A  ship  joins  convoy,  but  by 
stress  of  weather  is  unable  to  get  sail- 
ing instructions  ;  this  was  held  to  be 
nevertheless  a  departing  with  convoy, 

700 

19.  Where,  by  the  neglect  of  the 
ship  insured,  she  failed  to  sail  with 
convoy,  the  underwriters  were  dis- 
charged, 702 

20.  The  warranty  is  to  be  con- 
strued with  reference  to  the  usage  of 
trade  and  the  orders  of  government, 

702 

21.  Thirdly,— Warranty  that  the 
ship  or  goods  are  neutral  property. 

704 

22.  Policy  on  goods  "  warranted 
neutral  ship  and  property."  The  ship 
and  goods  were  lost  by  bad  weather, 
but  the  ship  at  the  time  she  was  lost, 
was  not  neutral  property.  Held  that 
the  contract  was  void,  704 

23.  If  the  ship  or  property  are 
warranted  neutral,  it  is  sufficient  if 
if  they  are  so  when  the  risk  com- 
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mences.  The  assured  does  not  war- 
rant they  shall  continue  so  during 
the  voyage,  705 

24.  The  question  how  far  the 
Courts  of  Law  in  this  country,  con- 
sider the  sentence  of  foreign  Courts 
conclusive  evidence  that  the  property 
was  not  neutral,  707 

25.  It  has  been  the  constant  usage 
that  the  tribunals  of  the  law  of  na- 
tions should  exercise  their  functions 
within  the  belligerent  country,  709 

26.  The  principles  laid  down  in  the 
Court  of  Admiralty  in  this  country 
are  agreeable  to  the  decisions  of  the 
Courts  of  Law  upon  the  subject,  710 

27*  Wliere  a  sentence  was  pro- 
nounced by  a  belligerent,  on  neutral 
territory;  it  was  held  void,  711 

28.  But  if  it  appears  beyond  doubt 
that  the  sentence  proceeded  on  the 
ground  of  the  property  not  being 
neutral,  it  is  conclusive  evidence 
against  the  assured,  that  he  has  not 
complied  with  the  warranty,        7 1 3 

29.  Where  a  ship  was  condemned 
generally  as  "  good  and  lawful  prize," 
it  was  held  conclusive  to  falsify  the 
warranty,  that  the  goods  were  neutral, 

715 

30.  The  sentence  is  conclusive  only 
as  to  the  points  it  professes  to  decide, 

717 

31.  If  no  leave  is  given  to  a  ship  to 
carry  simulated  papers,  and  the  ship 
is  condemned  for  carrying  them,  the 
underwriters  axe  dischargeid.  Other- 
wise if  leave  be  given,  7 1 8 

32.  Where  a  sentence  went  upon  a 
French  ordinance,  and  condemned  a 
Dutch  ship  because  she  had  an  Eng- 
lish supercargo  on  board,  (being  an 
enemy),  this  sentence  was  held  to  be 
illegal  and  not  conclusive  against  the 
warranty,  718 

33.  So,  where  a  ship  was  con- 
demned because  the  captain  was  *'  an 
enemy"  and  nothing  else,  the  sen- 
tence was  held  not  to  be  conclusive  to 
falsify  the  warranty,  719 

34.  Courts  of  Admiralty  proceed 
on.  the  **  law  of  nations,"  and  such 


treaties  as  particular  states  have 
agreed  shall  be  engrafted  on  that  law. 
But  no  one  state  can  add  to  the  law 
of  nations,"  an  arbitrary  ordinance  of 
its  own  without  the  concurrence  of 
other  states,  721 

35.  A  ship  belonging  to  a  state  in 
amity  with  a  belligerent,  should  be 
furnished  with  such  documents  as 
have,  by  treaty,  being  agreed  on,  to 
shew  her  character.  But  no  ship  is 
required  to  be  furnished  with  every 
document  required  by  the  ordinances 
only  of  a  belligerent  power,  723 

36.  Where  a  ship  warranted  Swe- 
dish is  captured  by  the  French,  and 
condemned.  The  Court  of  Prise,  after 
stating  the  principal  question  to  be, 
whether  the  ship  and  cargo  were 
enemy's  property,  condemns  both  as 
good  price,  without  any  express  adju- 
dication as  to  the  property.  Held, 
that  this  sentence  must  be  taken  to 
have  proceeded  on  the  ground  of 
enemy's  property,  and  to  be  conclu- 
sive to  falsify  the  warranty,  729 

37-  A  sentence  of  a  Court  of  Ad- 
miralty proceeding  "  in  rem"  is  con- 
clusive and  binding  upon  all  the 
world,  733 

38.  The  party  who  sets  up  the 
sentence  is  not  obliged  to  shew  that 
it  proceeded  on  the  ground  of  enemy's 
property,  but  it  lies  on  the  other 
party  who  objects  to  it,  to  shew  that 
it  proceeded  on  some  other  ground, 

733 

39.  A  sentence  of  a  Court  of  Ad- 
miralty is  conclusive  as  to  all  it  pro- 
fesses to  decide,  736 

40.  Finally  settled  by  the  House 
of  Lords,  that  "  the  sentences  of 
foreign  Courts  of  competent  jurisdic- 
tion to  decide  questions  of  price,  are 
of  conclusive  evidence  in  actions  on 
policies  of  insurance,  on  every  subject 
within  the  jurisdiction  of  the  Court, 
and  in  which  they  profess  to  decide 
judicially,"  738 

41.  But  the  Court  must  distinctly 
decide  the  point,  in  order  to  afiBsct  a 
warranty  or  representation  in  a  policy, 
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and  it  is  not  to  be  collected  by  infer- 
ence*  739 

42.  Whefe  a  foreign  Court  of  Ad- 
miralty alleges  reasons  for  the  sen- 
tence, from  which  it  appears  that  it 
jnroceeded  on  other  grounds  than  be- 
ing enemy's  property,  the  sentence  is 
not  oonekisiTe  against  the  warranty 
of  neatsality»  741 

4$M  Wbm  in  a  case  of  insurance 
CO  ^goods^  on  board  the  ship  G^rge, 
it  be«une  the  principal  question  in 
the  oase»  whether  a  sentence  of  con- 
demnation in  the  Prise  Court  of 
Monte  Video,  was  to  be  received  as 
oopdoiiTe  evidence  of  the  fact,  that 
the  ship  was  captured  in  attempting 
to  break  a  blockade ;  held,  that  as  it 
was  not  possible  safely  to  infer  from 
tlie  terms  of  the  sentence,  that  the 
preeise  ground  of  the  sentence  was 
the  attempt  to  break  the  blockade, 
that  the  sentence  was  expressed  with 
80  much  doubt  and  ambiguity  as  to 
the  real  ground  on  which  it  proceeded, 
that  it  was  not  conclusive  evidence 
of  the  captain's  having  attempted  to 
break  the  blockade ;  and  the  assured 
recovered,  741 

44.  The  right  of  visiting  and 
searching  merdbant  ships  upon  the 
high  seas,  is  an  incontestible  right  of 
the  law^ly  commissioned  cruisers  of 
a  belligerent  nation,  747 

PERILS  OF  THE  SEA. 

1.  Every  loss  which  happens  to  a 
ship  by  the  immediate  act  of  God  is 
a  loss  by  a   peril  of  the  sea,"  270 

2.  Where  a  ship  was  driven  on  an 
enemy's  coast  by  a  gale  of  wind,  and 
is  captured,  and  not  damaged  by  the 
wind,  this  is  a  loss  by  *'  capture,'*  and 
not  alossby  the  "perils  of  the  sea,'*  270 

3.  Where  a  ship  went  on  shore,  in 
consequence  of  two  sailors  being  pre- 
vented by  a  pressgang  from  casting  off 
a  rope,  as  they  had  been  ordered,  held 
to  be  a  loss  by    peril  of  the  sea,"  270 

4.  Where  a  ship  warranted  free  of 
American  condemnation,  slipped  away 
in  the  night,  and  was  allerwards,  by 


the  ice,  tide^  and  wind,  driven  on 
shore,  and  ultimately  condemned  for 
breach  of  the  embargo,  the  under- 
writers were  discharged,  271 

5.  Where  an  insurance  was  made 
on  goods  on  boarda  ship  **  warranted 
free  from  capture  and  seizure, '*  and 
the  ship  was  stranded  on  a  shoal,  and 
was  lost ;  but,  whilst  she  lay  on  the 
sand,  she  was  seized  by  the  com- 
mander of  the  place,  and  her  goods 
were  confiscated  by  him,  this  was  held 
to  be  a  loss  by  **  the  perils  of  the 
sea,"  271 

6.  And  where  there  was  an  insur- 
ance on  goods,  and  where  the  ship 
was  actually  wrecked,  part  of  the 
goods  lost  and  part  got  on  shore, 
where  they  were  plundered  and  de- 
stroyed by  the  inhabitants,  this  was 
held  to  be  a  loss  by  *'  perils  of  the 
sea,"  271 

7*  And  where  a  ship  had  sprung  a 
leak,  and  the  captain,  with  the  hope 
of  saving  part  of  the  cargo,  had  run 
her  ashore,  where  ultimately  she  had 
gone  to  pieces,  it  was  held  to  be  a 
"  peril  of  the  sea,"  272 

8.  But  the  loss  must  have  been 
proved  to  have  been  occasioned  im- 
mediately by  one  of  the  perils  insured 
against,  and  where  a  declaration  in  an 
insurance  on  slaves  stated,  that  by 
perils  of  the  sea,  contrary  winds,  cur- 
rents, &c.,"  the  voyage  was  retarded 
so  much  that  there  was  no  water  re- 
maining for  the  slaves,  some  of  whom 
perished  in  consequence,  and  it  was 
proved  at  the  trial  that  the  voyage 
was  delayed  by  the  fact  of  the  master 
missing  his  port,  this  was  held  not  to 
support  the  allegation  in  the  declara- 
tion, "that  the  loss  happened  by  perils 
of  the  sea,"  272,  275 

9.  A  loss  by  collision  is  a  loss  by 
"peril  of  the  sea,"  273 

10.  Ship  sunk  at  sea,  by  being 
fired  at,  by  mistaking  her  for  an 
enemy,  is  a  loss  by  *'  peril  of  the 
sea,"  or,  if  not,  at  least  comes  under 
the  general  words  all  other  perils. 
&c.,'*  in  the  policy,  275 
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11.  Where  a  vessel  was  ordered 
into  a  dry  harbour,  the  bed  of  which 
was  hard  and  uneven,  and,  on  tide 
having  left  her,  she  received  damage 
by  taking  the  ground,  held  to  be  a 
loss  by     peril  of  the  sea,"  277 

All  other  Perils,  &c. 
See  Jettison. 

12.  The  effect  of  these  general 
words  in  the  policy,  248 

13.  They  are  to  be  restrained  in 
construction  to  perils  of  the  same 
kind  to  those  inserted  in  the  policy, 

349 

PILOT. 
See  Ship,  and  Master  of  Ship. 

PIRATES,  ROVERS,  THIEVES. 

I.  Pirates. 

Captures  by  pirates  as  between  the 
assured  and  assurer,  are  upon  the 
same  footing  as  captures  by  an  enemy, 

303 

II.  Rovers  and  Thieves. 

1.  If  the  thieves  be  on  board,  the 
master  of  the  ship  is  to  answer  for  the 
loss,  and  to  make  it  good,  according 
to  Malyne ;  and  the  assurers  are  not  to 
be  chax^^  with  such  loss ;  for  he  sup- 
poses that  the  word  "  thieves,'*  mean 

assailing  thieves,*'  in  the  policy, 
and  their  bemg  coupled  with  the  term 
**  rovers,"  by  the  maxim  of  "  nMcitur 
a  sociis"  he  seems  to  be  right,  303 

2.  Roccus  is  of  the  same  opinion. 

304 

3.  The  underwriters  are  liable  for 
a  robbery  of  goods  from  without,  for 
thieves  are  a  peril"  expressly  in- 
sured against  by  them,  304 

POLICY,  CONSTRUCTION  OF. 

1.  The  immediate  and  not  a  remote 
cause  of  the  loss  is  looked  to  by  the 
Courtin  construinga  policy;  and  if  this 
be  covered  by  the  terms  expressed  in 
the  policy,  they  will  hold  the  under- 
writers liable,  although  the  loss  may 
be  attributable,  in  the  first  instance, 


to  a  remote  cause  not  covered  by  the 
policy,  268 

2.  It  is  a  maxim  of  the  law  of 
marine  insurance,  that  the  assured, 
having  provided  a  complete  crew  and 
master  of  competent  knowledge  at  the 
commencement  of  the  voyage,  makes 
no  waixanty  that  they  shall  do  their 
duty  during  the  continuance  of  it ;  nor 
are  the  underwriters  exempted  from 
their  liability  in  case  of  a  loss  arising 
immediately  from  one  of  the  perils 
insured  against,  although  remotely 
owing  to  ^e  negligence  of  the  master 
and  crew,  269 

3.  The  Courts,  in  putting  a  con- 
struction upon  policies  will  idways  be 
guided  by  the  custom  and  usage  of 
trade,  197 

4.  In  all  mercantile  transactions 
the  great  object  should  be  certainty, 
and  therefore  it  is  of  more  conse- 
quence that  a  rule  should  be  certain, 
than  whether  the  rule  is  established 
the  one  way  or  the  other,  because 
speculators  in  trade  then  know  what 
ground  to  go  upon,  per  Lord  Mans- 
field, in  Vallejo  v.  Wheeler,  Cowp. 
153,  823 

5.  And  by  Mr.  Justice  Willes,  in 
Lockyerv.  Offley,  1  T.  R.,  252,  329 

OF  THE  PROCEEDINGS  IN 
THE  ACTION. 

1.  The  relief,  which  by  the  law  of 
this  country  is  given  to  either  party 
to  the  contract  of  assurance,  is  gene- 
rally by  an  action  at  law,  783 

2.  There  are  some  cases  where 
the  parties  may  get  relief  in  equity, 
as  for  an  injunction  to  stop  an  action 
at  law,  784 

3.  A  court  of  equity  will  not  idter 
a  policy  in  the  absence  of  strong  proof 
of  its  being  contrary  to  the  intent  of 
the  parties,  784 

4.  But  where  a  policy  has  been 
drawn  up,  by  mistake,  in  terms  which 
are  not  conformable  to  the  real  inten- 
tions of  the  parties,  the  instrument 
may  be  rectified  in  a  court  of  equity 
by  the  slip  or  label,  784 
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5.  At  common  law  a  policy  cannot 
be  altered  after  it  had  been  signed, 
without  the  consent  of  the  parties,  784 

6.  A  court  of  equity  will  give  relief 
in  a  case  where  there  is  a  suspicion  of 
fraud  in  the  assured,  and  in  such  cases 
will  compel  him,  on  oath,  to  make  a 
full  disclosure  of  all  the  circumstances 
within  his  knowledge,  784 

7*  All  issues  on  policies  of  assur- 
ances are  tried  in  the  courts  of  common 
law,  784 

8.  And  a  clause  in  a  policy  that  in 
case  of  a  dispute  it  should  be  referred, 
is  no  bar  to  an  action  at  law  where 
there  has  been  no  reference  in  fiict, 
nor  is  depending,  784 

9.  The  remedy  against  the  two  old 
incorporated  companies  is  by  debt  or 
covenant,  and  so  in  the  case  of  other 
incorporated  companies,  785 

10.  The  remedy  against  a  private 
underwriter  is  by  action  of  assumpsit, 

786 

11.  Consolidation  of  actions.  The 
rule:  its  nature,  and  the  terms  on 
which  it  is  usually  made,     786,  787 

12.  The  venue  may  be  changed, 
unless  the  policy  be  under  seal,  or 
the  cause  of  action  arise  out  of  the 
realm,  789 

IS.  The  declaration.  The  date  of 
the  execution  of  the  policy,  a  copy  of 
which  is  inserted  therein,  789 

14.  The  stamp  required  by  law  on 
the  policy,  789 

15.  The  plea,  796 

16.  Payment  of  money  into  Court, 
and  the  proceedings  of  the  plaintiff 
after,  796 

17.  What  the  plea  of  payment  into 
Court  admiu  ?  796 

18.  The  issue,  803 

19.  Proof  of  the  defendant*8  sub- 
scription of  the  policy,  or  of  some 
person  subscribing  for  him  by  his 
authority,  803 

20.  The  plaintiff  must  prove  his 
interest  in  the  subject-matter,  by  pro- 
duction of  bill  of  lading,  &c.,  804 

21.  Proof  of  the  ownership  of  the 
ship,  &c,  805 


22.  The  plaintiff  most  prove  that 
the  loss  happened  as  is  at  erred  in  the 
declaration,  809, 811 

OF  RE-ASSURANCE  AND 
DOUBLE  ASSURANCE. 


I.  Rx-AssuaANCE, 


77« 


1.  Re-assurance,  as  understood  by 
the  law  of  England,  may  be  said  to 
be  a  contract  which  the  first  assurer 
enters  into,  in  order  to  relieve  himself 
from  those  risks  which  he  has  incau- 
tiously taken  by  throwing  them  upon 
other  assurers,  who  are  called  re- 
assurers,  773 

2.  By  sect.  4  of  19  Geo.  2,  c  37, 
it  is  unlawful  to  make  re-assurance, 
unless  the  assurer  be  insolvent,  become 
bankrupt,  or  die,  773 


II.  Double  Assu&ancb, 


775 


1.  Where  a  person  has  made  a 
double  assurance,  he  may  recover  the 
whole  sum  upon  the  first  action,  and 
leave  the  defendant  to  recover  a  rate- 
able satisfaction  from   the  others, 

775 

2.  Where  an  assared  had  recovered 
against  the  underwriters  of  the  second 
insurance,  the  latter  were  held  en- 
titled to  recover  against  the  under- 
writers on  the  first  policy  for  their 
contribution,  776 

3.  Where  there  are  several  insurers 
they  shall  all  contribute  pro  rati,  779 

RETURN  OF  PREMIUM. 

1 .  Whether  there  is  to  be  a  recura 
of  premium  in  case  of  firaod ;  see 
anie,  in  article  "  Fraud  in  Policies,*' 

ass 

2.  Where  the  interest  turns  out  to 
be  less  than  the  amount  insured,  there 
shall  be  a  return  of  the  overplus  pre-^ 
mium,  751 

3.  Where  a  policy  was  made  oo 
goods  on  behalf  of  the  plaintiff  by  an 
agent,  and  a  premium  paid,  and  the 
policy  was  void»  as  no  gosda.  wsfs  * 
ever  on  board,,  it  was         tkat  tla': 
plaintiff  might  isecover  jtba  i 
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from  the  underwriter,  in  an  action  of 
money  had  and  received  to  his  use, 

752 

4.  The  parties  often  agree  that 
there  shall  he  a  return  of  part  of  the 
premium  upon  the  happening  of  a 
certain  event :  for  instance,  if  the  ship 
sail  with  convoy  for  the  voyage,  and 
arrive  safe,  752 

5.  Goods  are  insured  from  Grenada 
to  London,  at  eighteen  guineas  per 
cent.,  "to  return  eight  per  cent,  if 
the  ship  sails  with  convoy,  and  ar- 
rives.'* The  ship  sailed  with  the  con- 
voy, which  left  her,  as  usual,  at  the 
Downs ;  after  which  an  average  loss 
happened,  hut  the  ship  arrived  safe  at 
London.  Held  that  Uie  underwriters 
were  liahle  to  return  eight  per  cent, 
on  the  value  of  the  goods  in  the 
policy,  notwithstanding  the  average 
loss,  753 

6.  On  a  policy  on  freight,  "  to 
return  ten  per  cent,  if  the  ship  sail 
with  convoy  and  arrive."  The  ship 
sailed  with  convoy,  was  captured  and 
recaptured.  The  assured  are  entitled 
to  a  return  of  premium,  although  the 
underwriters  were  ohliged  to  pay  sal- 
vage, 755 

7.  Where  several  policies  are  made, 
and  the  interest  turns  out  less  than 
the  amount  insured  in  the  whole, 
there  must  be  a  rateable  return  of 
premium  upon  all  the  policies,  756 

8.  But  where  there  were  five  poli- 
cies made  on  a  cargo  of  cotton,  then 
at  sea,  on  the  12th  April,  which  did 
not  amount  together  to  the  value  of 
the  subject-matter  insured ;  and  on 
the  13th  of  April,  news  having  arrived 
of  the  vessel's  si^ety  on  that  day,  six 
other  policies  were  bond  fide  made, 
the  amount  of  which,  together  with 
the  former,  exceeded  the  value  of  the 
subject-matter  insured;  it  was  held 
that  the  assured  were  entitled  to  a 
return  of  premium  on  the  amount  of 
the  over-insurance,  taking  the  account 
from  the  whole  of  the  policies  which 
bad  been  made,  and  this  was  to  be 
paid  rateably  by  the  underwriters  on 


the  policies  of  the  13th,  but  that  the 
underwriters  on  those  of  the  12th 
were  to  be  exempted,  757 

9.  Where  the  risk  has  not  been 
run,  either  ovring  to  the  &ult,  or  the 
pleasure  or  will  of  the  assured,  or  to 
any  other  cause,  the  premium  shall 
be  returned,  757 

10.  Where  the  risk  has  once  com« 
menced,  there  shall  be  no  apportion- 
ment or  return  of  premium,  758 

11.  But  where  a  voyage  from 
London  to  Hali&x  was  insured  on 
the  contingency  of  sailipg  from  Ports- 
mouth with  a  convoy  (particularly 
named),  which  contigency  did  not 
happen,  it  was  held  tibat  the  assurer 
was  entitled  to  retain  only  a  propor- 
tional part  of  the  premium,  759 

12.  Where  an  insurance  was  made 
by  an  agent  here  on  goods,  at  and 
firom  a  port  in  Russia  to  London,'* 
on  behalf  of  a  Russian  subject  abroad, 
which,  in  fact,  was  made  after  the 
commencement  of  hostilities  by  Rus- 
sia agaiitst  this  country,  but  before 
the  knowledge  of  it  here,  and  after 
the  ship  had  sailed  and  been  captured, 
it  was  held,  that  the  voyage  being 
void  in  the  commencement,  that  the 
plaintiffs  were  to  recover  back  the 
premium,  inasmuch  as  the  insurance 
was  made  without  any  consdoosness 
of  its  illegality  at  the  time,  759 

13.  But  where  an  insurance  was 
made  previous  to  the  commencement 
of  hostilities,  and  was  held  to  be  void 
on  account  of  the  capture  being  made 
by  the  King's  forces,  the  underwriter 
being  a  resident  subject  of  his  Majesty 
in  this  country,  it  was  held  that  the 
plaintiff  could  not  recover  the  pre- 
mium back,  as  the  contract  was  at  the 
time  it  was  made  legal  tor  all  losses^ 
except  loss  by  British  capture,  760 

14.  Where  the  pLuntiff  had  made 
an  insurance  on  behalf  of  captors, 
which  was  void  for  want  of  interest 
in  the  captors,  as  there  was  no  ille- 
gality in  the  voyage  or  insurance,  and 
as  the  resistance  of  the  underwriters 
to  the  claim  under  the  policy  pro- 
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ceeded  on  the  ground  that  there  was 
no  risk,  held  that 'the  plaintiff  was 
entitled  to  a  return  of  the  premium, 

761 

15.  Where  a  premium  had  been 
paid  to  cover  a  trading  with  the  ene- 
my, though  the  insurance  was  Toid, 
the  premium  could  not  be  recovered 
back,  763 

16.  Where  an  insurance  was  made 
in  violation  of  the  Navigation  Acts,  it 
was  held  that  the  premium  could  not 
be  recovered  back,  764 

17.  But  where  the  policy  is  void, 
on  account  of  the  subject-matter  not 
being  insurable,  the  assured  may  re- 
cover the  premium,  764 

18.  Where  a  policy  was  vacated 
by  a  deviation  in  the  voyage,  as  the 
insurance  was  "  at  and  from"  the 
port  of  departure,  the  risk  had  com- 
menced, and  there  could  be  no  return 
of  premium,  764 

19.  Where  the  policy  was  "  at  and 
from  Jamaica  to  London,  warranted 
to  depart  with  convoy  for  the  voyage, 
and  to  sail  on  or  before  the  1st  Aug.," 
the  ship  sailed  on  the  31st,  without 
convoy,  and  the  jury  found  that  in 
such  cases  there  was  a  usage  to  return 
the  premium,  deducting  one-half  per 
cent.  Held  that  the  express  usage 
took  the  case  out  of  the  general  rule, 

771 

SHIP. 
See  Mastbk. 

1.  The  husband  of  a  ship  has  no 
right  to  insure  for  any  part-owner, 
without  his  particular  direction ;  nor 
for  all  the  owners  without  their  gene- 
ral direction,  9 

2.  The  name  of  the  ship  should  be 
inserted  in  the  policy,  80 

3.  Sometimes  there  are  insurances 
upon  "  ship  or  ships,*'  expected  from 
a  particular  phice,  82 

4.  A  mistake  in  the  name  of  the 
ship  will  not  vitiate  the  policy  if  the 
identity  be  proved,  81 

5.  The  "  boat"  of  the  ship  in  some 


voyages  is  usually  canied  on  the  oat- 
side,  slung  on  the  quarters,  83 

6.  The  rigging  and  tackle  of  s 
ship  are  put  on  shoire  during  a  repair, 
by  the  usual  course  of  the  TOjrage, 
and  burnt  by  accident,  the  und^- 
wiiters  are  liable,  85 

7.  If  the  risk  be  varied  by  the 
&ult  of  the  owner  or  master  of  the 

ship,"  the  underwriters  are  dis- 
charged, 86 

8.  Whatever  is  usually  done  by 
every  ^p,  in  a  particular  voyage,  is 
understood  to  be  referred  to  by  eveiy 
policy,  and  to  make  a  part  of  it  as  if 
it  had  been  expressed,  87 

9.  Extraordinaiy  wages  paid  to  the 
seamen,  and  provisions  expended  dur- 
ing the  detention  of  a  ship,  sre  not 
protected  by  a  policy  on    ship,''  89 

10.  Neither  can  the  assured  recover 
for  wages,  provisions,  or  demurrage, 
during  the  ship's  stay  for  repair,  or 
detention  of  a  foreign  power,  on  a 
policy  on  "  ship  and  goods,"  89 

11.  But  where  provisions  were  seat 
out  in  a  China  and  East  Indisn  ship 
for  the  crew,  and  while  the  ibip  was 
lying  off  Bank-saul  Island  to  be  re- 
fitted, and  the  stores  and  provisions 
were  taken,  as  usual  in  that  voyage, 
and  put  into  a  warehouse  where  they 
were  accidentally  consumed  by  fire, 
it  was  held,  that  the  assured  couUI 
recover  the  loss  of  the  provisions  des- 
troyed by  a  peril  insured  s^ainst,  and 
not  consumed  by  the  crew,  under  the 
terms    ship  and  fumitore,"  91 

12.  The  term  ''good"  applied  to 
the  "  ship,"  means  in  the  Ic^  sense 
of  the  term,  the  seaworthiness  of  the 
vesseL  And  it  is  of  the  first  import- 
ance and  of  the  essence  of  this  con- 
tract, 91 

13.  There  is  an  implied  warranty 
on  the  part  of  the  assured,  thstthe 
ship  when  she  sails,  shall  be  good," 
that  is  "  seaworthy"  for  the  voysge, 

95 

14.  Where  a  ahip  vras  msde  sea- 
worthy as  the  assured  and  shipboiMer 
thought,  but  having  saQed  ia  bad 
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weather  to  Portsmouth  from  the 
TImmes,  and  being  very  leaky,  she 
was  condemned  as  not  fit  to  proceed. 
Held,  however  innocent  the  assured 
might  be,  the  underwriters  were  dis- 
charged, 105 

15.  If  a  ship  become  leaky  and 
unable  to  proceed  soon  after  the  com- 
mencement of  the  risk,  without  any 
visible  cause,  the  presumption  is  that 
she  was  not  seaworthy  when  she  sailed, 

106 

16.  A  ship  to  be  seaworthy,  must 
be  furnished  with  ground  tackling 
sufficient  to  encounter  the  ordinary 
perils  of  the  sea,  107 

17.  The  seaworthiness  of  a  ship  is 
to  be  taken  with  a  reference  to  her 
situation  in  different  periods  of  the 
voyage,  108 

18.  There  is  a  seaworthiness  for 
port,  and  there  is  a  seaworthiness  for 
the  voyage,  110 

19.  The  vessel  must  also  have  a 
sufficient  crew  and  captain  of  compe- 
tent skill,  110 

20.  If  an  insured  ship  is  to  be 
navigated  in  a  particular  manner  des- 
cribed by  statute,  if  the  requisitions 
of  the  statute  are  not  strictly  complied 
with,  the  insurance  is  void,  120 

21 .  The  implied  warranty  of  a  ship 
being  seaworthy  for  the  voyage  in- 
sured, is  not  confined  to  the  suffi- 
ciency of  the  bully  but  it  extends  to 
the  soundness  of  the  sails  and  rigging ; 
and  a  ship  if  "  warranted  to  sail  with 
convoy,"  should  be  supplied  with  such 
sails  as  will  enable  her  to  keep  up 
with  the  convoy  :  because  a  "  war- 
ranty to  sail  with  convoy,*'  implies 
the  necessity  not  only  of  setting  sail 
together,  but  keeping  up  with  it,  in 
order  to  give  the  underwriters  the 
protection  to  the  end  of  the  convoy's 
usual  attendance,  122 

22.  By  an  implied  warranty  every 
ship  insured  must  be  seaworthy  at  the 
commencement  of  the  risk,  but  the 
assured  makes  no  warranty  that  she 
shall  continue  so,  123 

23.  Neither  docs  the  assured,  after 
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having  provided  a  competent  matter, 
and  sufficient  crew  for  the  voyage, 
warrant  that  they  shall  do  their  duty 
during  the  continuation  of  it,  123 

24.  Neither  are  the  underwriters 
discharged  from  their  liability,  in  the 
case  of  a  loss  immediately  arising  fix>m 
one  of  the  perils  insured  against, 
though  remotely  owing  to  the  neglect 
and  fault  of  the  master  or  creWt  123, 

124,  125,  126 

25.  If  a  ship  sets  sail  on  her  voy- 
age in  an  apparent  seaworthy  con- 
dition, and  afterwards,  before  any  loss 
happens,  she  is  found  to  be  too  heavily 
laden  so  as  to  render  her  unseaworthy, 
and  the  fault  is  remedied  and  she  pro- 
ceed on  her  voyage  in  a  seaworthy 
condition,  the  underwriters  are  liable 
to  a  subsequent  loss,  127 

26.  The  assured  cannot  change  the 
ship  previous  to  the  voyage  for  ano- 
ther, without  mentioning  it  to  the  un- 
derwriters, 139 

27.  Whether  the  assured  may  in 
the  course  of  the  voyage  if  the  origi- 
nal vessel  is  lost,  tranship  the  goods 
in  another  vessel,  143 

28.  In  foreign  countries  it  is  ex- 
pressed either  in  the  policies  or  ordi- 
nances, that  "  the  risk  of  the  under- 
writers begin  the  moment  the  goods 
quit  the  shore."  But  in  this  conntry 
the  common  form  of  the  policy  used 
is  different,  viz.,  ^  firom  the  loaung  on 
board  the  ship,"  .but  there  are  excep- 
tions to  this  rule,  particularly  with 
Companies  of  Assurance,  149 

29.  The  risk  on  the  body  of  the 
ship  continues  till  the  ship  be  moored 
twenty-four  hours  at  anchor  in  good 
safety,  150 

30.  Where  the  policy  is  till  the 
ship  be  moored  at  anchor  twenty-four 
hours  in  good  safety,"  the  under- 
writers are  not  liable  for  any  loss  that 
takes  place  after  that  time,  153 

31.  Where  a  ship  arrived  in  port  a 
mere  wreck,  and  was  obliged  to  be 
lashed  to  a  hulk  to  prevent  her  sink- 
ing, held  it  was  a  total  loss,  156 

32.  A  ship  being  moored  twenty- 
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four  bonn  in  safety,  implies  the  op- 
portunity of  unloading  and  dischaig- 
ing,  157 

83.  If  an  embargo  is  put  on  previ- 
ous to  a  ship's  arrival  at  a  port,  she 
cannot  be  said  to  be  moored  in  safety, 

167 

84.  Where  the  words  "  at  and 
from"  are  used  in  the  policy,  the  risk 
commences  at  the  ship's  first  arrival 
at  the  port  But  if  there  be  an  un- 
reasonable delay  at  the  port,  the  un- 
derwriters are  discharged,  176 

85.  Though  it  be  not  necessary 
that  the  ship  should  be  at  the  port  in 
question  at  the  time  of  making  the 
insurance,  yet  there  must  not  be  an 
unreasonable  delay  in  her  arriving 
there,  177 

86.  When  a  policy  is  on  a  voyage 
to  an  island  having  several  ports,  the 
risk  on  the  outward  voyage  ceases 
after  the  ship  has  been  moored  at  the 
first  port,  178 

87.  In  a  policy  "  at  and  from  an 
island,'*  the  ship  is  protected  in  going 
from  port  to  port,  179 

38.  If  the  policy  be  on  '*  goods," 
and  on  the  ship  at  and  from  a  given 
place,  beginning  the  adventure  upon 
the  loading  thereof  on  board  of  the 
ship  (without  saying  where),  it  will 
not  cover  goods  shipped  elsewhere 
than  the  place  where  the  risk  com- 
mences, or  "  the  ship,"  though  they 
be  the  goods  mentioned  in  the  policy, 

193 

89.  But  if  part  of  the  cargo  be 
landed  and  relanded,  so  as  to  enable 
the  whole  to  be  inspected :  held  to  be 
a  virtual  reloading  within  the  terms 
of  the  policy,  198 

40.  So,  if  a  policy  be  declared  to 
be  in  continuation  of  former  policies, 
goods  previously  loaded  will  be  co- 
vered by  it,  194 

41.  Where  a  policy  was  beginning 
the  adventure  upon  the  goods  from 
the  loading  thereof  on  board  where- 
soever, it  was  held  to  cover  the  load- 
ing wheresoever  it  took  place,  194 

42.  But  where  the  assured  have, 


by  the  expressed  terms  which  they 
have  used  in  the  policy,  confined  the 
risk  to  the  goods  ^  from  the  loading 
thereof  at  a  particular  place,  the 
Court,  in  construing  the  policy,  will 
be  guided  by  the  express  terms  they 
have  used,  195 

43.  Liberty  for  the  ship  to  toiidi 
and  stay  at  any  ports  and  places  what- 
soever without  prejudice  to  the  in- 
surance, is  inserted  in  most  of  the 
policies  of  insurance,  particularly  in 
those  on  voyages  to  distant  places, 
such  as  the  East  and  West  Indies, 
the  continents  of  America  and  Africa, 
and  round  the  Capes,  and  to  China, 

208 

44.  An  insurance  upon  an  Indian 
voyage  includes  the  country  voyage" 
by  the  usage  of  the  trade,  214 

45.  If  in  a  policy  on  an  Indian 
voyage  there  be  liberty  **  to  touch, 
stay,  and  trade,  at  any  ports  or  places 
whatsoever,"  this  covers  the  risk  of 
even  a  second  country  voyage,  216 

46.  Also  where  the  liberty  was  only 
"  to  touch,  and  stay,  at  any  port  or 
place  :"  by  the  usage  of  the  trade  this 
covers  the  intermediate  voyages,  217 

47.  But  the  clause  giving  liberty 
to  touch,  stay,  trade,"  8cc  is  to  be 

understood  wiUi  such  restrictions  as 
the  Courts  have  thought  necessary  to 
prevent  any  unfair  advantage  of  the 
general  terms  in  which  it  is  expressed. 
It  is,  therefore,  always  interpreted  as 
subordinate  to  the  voyage  insured, 
which  is  the  principal  object  of  the 
contract;  and  in  cases  of  doubt  it 
must  be  understood  with  reference  to 
the  laws  of  commerce,  and  the  usage 
of  the  particular  trade,  2 1 7 — 226, 230 


Deviation  from  ths  Votagi. 

48.  It  is  expected  that  a  ship  in- 
sured for  any  particular  voyage  does 
at  once  proceed  to  take  and  keep  (if 
possible)  the  proper  route  and  course 
which,  according  to  seaCeuing  persons, 
is  acknowledged  to  be  the  best  and 
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the  proper  one  to  perform  the  voyage 
insured,  230 

49.  But  if,  instead  of  keeping  the 
proper  course,  the  ship,  either  by  the 
direction  of  the  assured,  or  his  agent, 
or  by  the  wilful  act  of  the  master, 
without  necessity  or  any  reasonable 
cause  alter  her  course  in  a  different 
direction,  this  is  a  '*  deviation"  from 
the  voyage,  which  voids  the  insur- 
ance, 230 

50.  So,  also,  if  a  ship  is  at  a  par- 
ticular port,  and  is  represented  by  the 
assured  to  the  underwriters  as  being 
bound  at  such  a  time  on  such  a 
voyage,  upon  which  an  insurance  is 
made  at  and  from"  the  given  port, 
if  by  sufficient  proof  it  can  be  made 
apparent  that  the  master  by  the  direc- 
tions of  his  owners,  or  by  his  own 
wilful  act,  has  prepared  himself  to  sail 
on  a  voyage  different  from  the  one 
proposed  to  the  underwriters,  and  in- 
sured by  them,  and  she  be  lost  in  port 
before  she  even  sets  sail,  the  insur- 
ance is  vacated,  from  the  fact  of  the 
preparations  of  the  master  to  sail  on  a 
different  voyage  than  the  one  in- 
sured, 231,  232,  &c. 

51.  Where  the  master  of  a  ship 
took  her  out  of  her  course  on  a  smug- 
gling speculation  of  his  own,  this  was 
held  to  be  clearly  a  deviation,  231 , 232 

52.  Where  a  ship  puts  into  a  port 
which  she  had  no  liberty  by  the  po- 
licy to  enter,  held  to  be  a  deviation 
from  the  voyage,  235 

53.  If  the  master  put  into  a  port 
which  is  not  usual,  or  stay  an  unusual 
time,  it  is  a  deviation,  235 

54.  Where  a  vessel  was  obliged  to 
stay  to  pay  sound  dues,  it  was  held 
that  taking  in  provender  there  was 
not  a  deviation,  as  there  was  no  delay 
of  the  voyage,  237 

55.  Taking  in  goods  whilst  lying 
for  convoy,  no  deviation,  no  delay  of 
the  voyage  being  occasioned  thereby, 

237 

56.  A  ship  having  liberty  to  put 
into  one  port  puts  into  another  equally 


in  her  way:  this  voids  the  policy^ 
though  neither  the  risk  or  premium 
would  have  been  greater,  237, 238,  &c. 

57*  Where  several  places  are  men- 
tioned in  a  policy,  the  ship  must  go 
to  them  in  the  order  in  which  they 
are  named,  240 

58.  Where  a  deviation  has  once 
taken  place,  it  is  immaterial  for  how 
long  it  may  continue,  for  the  under- 
writer is  discharged  the  moment  it 
takes  place,  243 

59.  Where  a  ship  in  the  night  time 
cruised  and  deviated  in  hopes  of  get- 
ting a  prize :  held,  from  that  moment, 
the  policy  was  discharged,  244 

60.  But,  if  a  merchant  ship  carry 
letters  of  marque,  she  may  chase  an 
enemy,  though  she  may  not  cruise, 

244 

61.  Where  a  license  is  given  to  de- 
viate, the  Court  will  not  extend  the 
meaning  beyond  what  is  expressed  by 
the  parties,  247 

62.  The  doctrine  of  deviation  ex- 
tends to  policies  on  freight,  248 

63.  Where  the  deviation  arises  from 
necessity,  the  underwriter  is  not  dis- 
charged, 248 

64.  Going  into  a  port  to  refit  is 
not  a  deviation,  250 

65.  Going  out  of  the  direct  course 
to  avoid  a  storm,  or  being  driven  out 
of  the  direct  course  by  stress  of 
weather,  is  not  a  deviation,  252 

66.  Where  a  plea  of  necessity,  by 
the  act  of  God,  is  set  up,  it  must  be 
made  apparent  that  there  was  no  de- 
fault of  the  assured  or  master,  255 

67.  A  deviation  is  allowable,  if 
done  to  avoid  an  enemy,  or  to  seek 
for  convoy,  256 

68.  If  a  ship  go  to  the  usual  place 
of  rendezvous  to  join  convoy,  though 
out  of  the  direct  course,  it  is  no  de- 
viation, 258 

69.  A  ship  may  afford  assistance 
to  a  ship  in  distress,  without  being 
guilty  of  a  deviation,  258 

.70.  If  a  ship  be  insured  on  a  trad- 
ing voyage,  the  assured  must  carry  on 
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that  trade  with  usual  and  reasonahle 
expedition,  259, 260 

71.  A  deviation  merely  contem- 
plated, but  not  carried  into  effect,  is 
no  deviation,  261 

72.  Where  a  ship  is  missing  and 
not  heard  of  in  a  reasonable  time,  it 
is  by  law  presumed  that  she  has 
foundered  at  sea,  3j51 

73.  In  England,  there  is  no  regu- 
lation or  usage  of  merchants  fixing  a 
time  within  which  the  assured  may 
demand  payment  for  a  loss  of  a  ship, 
in  case  of  no  account  being  heard  of 
her.  353 

74.  See  Ordinances  of  Spain  and 
France  on  this  Subject,  353 

75.  See  also  "  The  Rota  of  Genoa" 
upon  this  point,  362 

STRANDING  OF  THE  SHIP. 

1.  What  shall  amount  to  the 
stranding  of  the  ship  within  the  mean- 
ing of  the  memorandum,  458 

2.  It  is  not  every  touching  or 
striking  on  a  fixed  body  in  the  sea  or 
river,  that  will  constitute  a  stranding. 
The  ship  must  be  stationary,  458 

3.  Where  a  ship  is  driven  on  shore 
and  remains  for  any  time  on  the 
ground,  this  is  a  stranding,  459 

4.  Where  a  ship  under  the  con- 
duct of  a  pilot  was  fastened  at  the 
pier  of  a  dock  and  left  and  took  the 
ground,  this  was  held  to  be  a  strand- 
ing, 459 

5.  But  where  by  the  natural  course 
of  the  navigation  the  vessel,  by  the 
flux  and  reflux  of  the  tide,  would 
be  left  on  the  ground,  this  is  not  a 
stranding,  460 

6.  Where  a  ship  in  the  course  of  her 
voyage  was  compelled  to  put  into  a 
tide  harbour,  and  was  there  moored,  at 
a  place  usual  for  ships  of  her  burthen, 
and  it  became  necessary  to  fasten  her 
by  tackle  to  posts  on  tlie  shore ;  the 
rope  which  fastened  her  not  being  of 
sufficient  strength,  she  fell  over  on 
her  side,  was  stove  in,  and  greatly 


injured.  It  was  held  that  this  was  a 
"stranding"  within  the  meaning  of 
the  pob'cy,  461 

7.  And  where  a  ship  was  in  tide 
harbour  and  proceeded  to  discharge 
her  cargo  at  a  quay  on  the  side  of  it, 
which  could  be  done  at  high-water 
only,  and  not  at  one  tide :  at  the  first 
low  tide  the  vessel  grounded  on  the 
mud ;  but  on  a  subsequent  ebb,  the 
rope  which  fastened  her  head  stretched, 
and  the  wind  blowing,  she  did  not 
ground  entirely  on  the  mud.  but  her 
fbre  part  got  on  a  bank  of  stones, 
and  the  vessel  having  strained,  some 
damage  was  sustained  by  the  cargo, 
but  no  lasting  injury  was  done  to  the 
ship.  This  was  held  to  amount  to  a 
"  stranding,"  462 

8.  Where  on  a  policy  on  "com," 
the  memorandum  stated  that  the  un- 
derwriter would  not  be  liable  for  any 
average,  unless  general,  or  the  ship 
be  stranded,  but  there  being  no  aver- 
ment in  the  declaration  that  the  ship 
was  stranded,  the  assured  could  not 
recover,  475, 476 

9.  If  the  ship  be  stranded,  that 
destroys  the  exception,  and  lets  in 
the  general  words  of  the  policy ,  478 

10.  The  stranding  of  a  lighter,  by 
which  goods  from  the  ship  are  carried 
to  the  shore,  is  not  such  a  stranding 
of  the  ship  within  the  terms  of  the 
exception,  480 

11.  The  stranding  must  take  place 
during  the  continuance  of  the  risk, 
and  where  the  goods  which  had,  by 
the  occurrence  of  certain  circum- 
stances been  landed  and  sold,  and 
the  stranding  took  place  afterwards, 
though,  during  the  original  voyage, 
held  that  this  was  not  such  a  strand- 
ing as  would  let  in  the  general  words 
of  the  policy  as  to  those  goods,'  480 

USAGE. 

1.  An  interest  in  expenses  incurred 
by  the  captain  for  the  use  of  a  ship, 
for  which  he  charged  respondentia 
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interest,  was  held  to  be  protected  by 
a  policy  on  ''goods,  specie  and  ef- 
fects,'-' on  the  groand  solely  of  the  usage 
of  the  Indian  trade,  1 8 

2.  The  master's  clothes  or  the  ship's 
provisions,  do  not  come  under  the 
term  of  "goods,"  nor  goods  lashed 
on  deck,  unless  sanctioned  by  usage, 

19 

8.  In  some  voyages  there  is  an 
usage  to  carry  the  "  boat"  on  the  ship 
and  slung  on  the  quarters,  83 

4.  Usage  may  be  admissible  to 
explain  what  is  doubtful — ^it  is  never 
admissible  to  contradict  what  is  plain, 

84 

5.  The  principle  upon  which  usage 
may  be  given  in  evidence  as  to  goods 
lashed  on  "deck,"  is,  that  they  are 
not  in  the  place  where  goods  are 
usually  stowed.  And  the  underwriter 
is  entitled  to  have  notice  of  the  fact, 
or  of  the  nature  of  the  goods,  84 

6.  But  where  there  was  an  in- 
surance "  upon  the  ship  and  all  her 
furnitora  and  apparel,  including  the 
boat,"  and  evidence  was  given  that 
in  voyages  such  as  the  one  in  ques- 
tion, ships  invariably  carried  a  boat 
in  the  place  where  the  boat  in  ques- 
tion was  carried,  and  slung  as  this 
boat  was  slung — parol  evidence  will 
not  be  admitted  to  prove  that  under- 
wTiters  are  not  liable  for  the  loss  of 
a  boat  so  slung.  Inasmuch  as  the 
policy  imports  that  the  insurance  is 
on  the  whole  ship  and  all  its  furni- 
ture, including  the  boat,  without  any 
restriction,  the  usage  is  attempted  to 
be  admitted  to  contradict  the  express 
terms  of  the  policy,  by  showing  that 
the  boat  by  usage,  is  to  be  excluded,  83 

7.  Whatever  is  usually  done  by 
every  ship  in  a  particular  voyage,  is 
understood  to  be  referred  to  by  every 
policy,  and  to  make  a  part  of  it  as 
much  as  if  it  was  expressed,  87 

8.  The  Courts  of  law  in  putting 
a  construction  upon  policies,  have 
always  been  guided  by  the  custom 
and  usage  of  trade,  197 


9.  Policies  are  to  be  conftrued 
largely  for  the  benefit  of  trade,  201 

10.  Where  goods  were  insured  to 
the  coast  of  Labrador  till  safely  landed, 
are  kept  on  board  a  long  time  after 
the  ship's  arrival — this  being  the 
usage  of  the  trade  at  that  place,  the 
risk  continues,  20S 

11.  Every  underwriter  is  presumed 
to  be  acquainted  with  the  practice  of 
the  trade  he  insured,  and  that  whether 
it  is  recently  established  or  not,  205 

1 2.  Evidence  of  the  practice  of  the 
trade  is  to  be  received :  and  the  un- 
derwriter is  bound  to  know  it,  206 

13.  A  ship  may  go  to  the  general 
convoy  at  the  risk  of  the  under- 
writers, 198 

14.  A  ship  insured  from  London 
to  the  East  Indies,  "  warranted  to 
sail  with  convoy :"  the  warranty  is  to 
be  construed  according  to  the  usage 
among  merchants,  that  is,  from  such 
place  as  convoys  are  to  be  had,  as  the 
Downs,  198 

15.  An  insurance  on  an  Indian 
voyage  includes  the  "country  voyage*' 
by  the  usage  of  the  trade,  214 

16.  So,  also,  where  the  liberty  was 
only  "  to  touch  and  stay  at  any  port 
or  place by  the  usage  of  the  trade 
this  covers  the  intermediate  voyages, 

217 

17.  If  a  ship  be  insured  on  a 
trading  voyage,  the  assured  must 
carry  the  trade  on  with  the  usual  and 
reasonable  expedition,  259 

VALUATION. 

1.  The  effect  of  the  valuation  is 
only  fixing  conclusively  the  prime 
cost,  265 

2.  If  it  be  an  open  policy,  the 
prime  cost  must  be  proved.  In  a 
valued  policy  it  is  agreed  to,  265 

3.  To  argue  there  can  be  no  adjust- 
ment on  a  valued  policy,  is  directly 
contrary  to  the  terms  of  the  policy. 
It  is  expressly  subject  to  average  loss 
if  the  loss  upon  sugars  exceed  five 
per  cent.,  266 
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4.  A  valued  policy  is  not  to  be 
considered  as  a  wager  policy,  or  like 

interest  or  no  interest,"  265 

5.  The  value  should  be  fixed,  so 
that  tha  assured  obtains  no  more  than 
an  indemnity,  265 

6.  If  it  be  under  valued,  the  mer- 
chant himself  stands  insurer  of  the 
surplus,  265 

7*  There  is  no  case  or  principle  of 


the  law  of  insurance,  which  makes 
the  estimated  value  in  the  policy  a 
circumstance  on  which  the  question 
of  total  or  avenge  loss  ought  to  turn, 

266 

8.  After  judgment  by  default  on 
a  valued  policy,  the  plaintiff's  title  to 
recover  is  confessed,  and  the  value 
is  fixed  by  agreement  in  the  policy, 

266 
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